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Title  3— 

The  President 


[FR  Doc.  00-25742 
Filed  10-4-00;  8:45  am] 
Billing  code  5001-05-M 


Presidential  Determination  No.  2000-30  of  September  19,  2000 

Classified  Information  Concerning  the  Air  Force’s  Operating 
Location  Near  Groom  Lake,  Nevada 


Memorandum  for  the  Administrator  of  the  Environmental  Protection 
Agency  [and]  the  Secretary  of  the  Air  Force 

I  find  that  it  is  in  the  paramount  interest  of  the  United  States  to  exempt 
the  United  States  Air  Force’s  operating  location  near  Groom  Lake,  Nevada, 
(the  subject  of  litigation  in  Kasza  v.  Browner  (D.  Nev.  CV-S— 94— 795-PMP) 
and  Frost  v.  Perry  (D.  Nev.  CV-S-94-714-PMP)),  from  any  applicable  require¬ 
ment  for  the  disclosure  to  unauthorized  persons  of  classified  information 
concerning  that  operating  location.  Therefore,  pursuant  to  42  U.S.C.  6961(a), 
I  hereby  exempt  the  Air  Force’s  operating  location  near  Groom  Lake,  Nevada, 
from  any  Federal,  State,  interstate,  or  local  provision  respecting  control 
and  abatement  of  solid  waste  or  hazardous  waste  disposal  that  would  require 
the  disclosure  of  classified  information  concerning  that  operating  location 
to  any  unauthorized  person.  This  exemption  shall  be  effective  for  the  full 
one-year  statutory  period. 

Nothing  herein  is  intended  to:  (a)  imply  that  in  the  absence  of  such  a 
Presidential  exemption,  the  Resource  Conservation  and  Recovery  Act  (RCRA) 
or  any  other  provision  of  law  permits  or  requires  disclosure  of  classified 
information  to  unauthorized  persons;  or  (b)  limit  the  applicability  or  enforce¬ 
ment  of  any  requirement  of  law  applicable  to  the  Air  Force’s  operating 
location  near  Groom  Lake,  Nevada,  except  those  provisions,  if  any,  that 
would  require  the  disclosure  of  classified  information. 

The  Secretary  of  the  Air  Force  is  authorized  and  directed  to  publish  this 
determination  in  the  Federal  Register. 


THE  WHITE  HOUSE, 

Washington,  September  19,  2000. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  71 

[Airspace  Docket  No.  OO-ACE-13] 

Amendment  to  Class  E  Airspace; 
Fairfield,  lA 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  document  confirms  the 
effective  date  of  a  direct  final  rule  which 
revises  Class  E  airspace  at  Fairfield,  LA. 

DATES:  The  direct  final  rule  published  at 
65  FR  40991  is  effective  on  0901  UTC, 
November  30,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kemsas  City,  MO  64106;  telephone: 

(816)  32^2525. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  July  3,  2000  (65  FR  40991). 
The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversied  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
November  30,  2000.  No  adverse 
comments  were  received,  and  thus  this 
notice  confirms  that  this  direct  final  rule 
will  become  effective  on  that  date. 


Issued  in  Kansas  City,  MO  on  September 

6,  2000. 

Richard  L.  Day, 

Acting  Manager,  Air  Traffic  Division,  Central 
Region. 

(FR  Doc.  00-25642  Filed  10-4-00;  8:45  am] 
BILUNG  CODE  49ia-13-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  73 

[Airspace  Docket  No.  OO-ANM-10] 

RIN  2120-AA66 

Subdivision  of  Restricted  Areas  R- 
641 2A  and  R-6412B,  and 
Establishment  of  R-6412C  and  R- 
641 2D,  Camp  Williams,  UT 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  action  modifies 
Restricted  Area  R-6412A  and  R-6412B, 
Camp  Williams,  Utah,  by  subdividing 
the  two  areas  into  four  separate  areas 
designated  as  R-6412A,  R-6412B,  R- 
6412C,  and  R-6412D.  The  dimensions 
of  R-6412  will  remain  the  same, 
however,  the  internal  modification  of 
the  present  R-6412A  and  R-6412B  and 
subsequent  establishment  of  R-6412C 
and  R-6412D  will  enable  the  military  to 
activate  only  that  portion  of  the  airspace 
that  is  actu^ly  needed  to  contain  their 
operations. 

EFFECTIVE  DATE:  0901  UTC,  January  25, 

2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 

McElroy,  Airspace  and  Rules  Division, 
AT A— 400,  Office  of  Air  Traffic  Airspace 
Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION: 

Background 

As  a  result  of  a  recent  review  of  R- 
6412  airspace,  the  U.S.  Army  has 
requested  that  the  FAA  take  action  to 
internally  subdivide  the  two  subareas  in 
R-6412  into  four  subareas.  Dividing  the 
airspace  into  four  subareas  will  enhance 
traffic  management,  allow  for  more 
efficient  real-time  use  of  the  airspace, 
and  allow  more  public  access.  The 
subdivision  will  allow  for  smaller  parts 


of  the  airspace  to  be  used  for  military 
training  while  allowing  public  use  of 
the  non-active  parts.  This  action  does 
not  require  any  change  in  the  existing 
external  boundaries. 

The  Rule 

This  action  amends  14  CFR  part  73  by 
subdividing  R-6412A,  and  R-6412B, 
and  by  establishing  R-6412C  and  R- 
6412D.  There  are  no  changes  to  the 
external  boimdaries,  altitudes,  time  of 
designation  or  activities  conducted 
within  the  restricted  area.  This  action 
further  subdivides  an  existing  restricted 
area.  As  the  solicitation  of  comments 
would  not  offer  any  meaningful  right  or 
benefit  to  any  segment  of  the  public, 
notice  and  public  procedure  under  5 
U.S.C.  553(h)  are  unnecessary. 

Section  73.64  of  part  73  was 
republished  in  FAA  Order  7400.8H, 
dated  September  1,  2000. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
cmrrent.  Therefore,  this  regulation:  (1)  Is 
not  a  “significant  regulatory  action” 
under  Executive  Order  12866;  (2)  is  not 
a  “significant  rule”  rmder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  weurant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedmes  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  sm^l  entities 
rmder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Environmental  Review 

This  action  is  a  minor  administrative 
change  to  further  internally  subdivide 
an  existing  Restricted  Area.  There  are  no 
changes  to  air  traffic  control  procedures 
or  routes  as  a  result  of  this  action. 
Therefore,  this  action  is  not  subject  to 
environmental  assessments  and 
procedures  in  accordance  with  FAA 
Order  1050.1D,  “Policies  and 
Procedures  for  Considering 
Environmental  Impacts,”  and  the 
National  Environmental  Policy  Act  of 
1969. 

List  of  Subjects  in  14  CFR  Part  73 

Airspace,  Navigation  (air). 
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Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  73  as  follows: 

PART  73— SPECIAL  USE  AIRSPACE 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§73.64  [Amended] 

2.  §  73.64  is  amended  as  follows: 
***** 

R-6412A  Camp  Williams,  UT 
[Amended] 

Boundaries:  Beginning  at  lat. 

40°27'30''  N.,  long.  112°00'00"  W.; 
thence  to  lat.  40°23'30''  N.,  long. 
112°00'00''  W.;  to  lat.  40°23'30''  N.,  long. 
112°06'03''  W.:  to  lat.  40°27'30"  N.,  long. 
112°06'03''  W.;  to  the  point  of  beginning. 

Designated  altitudes:  Surface  to  9,000 
feet  MSL. 

Time  of  designation:  By  Notice  to 
Airman  {NOT AM). 

Controlling  agency:  FAA,  Salt  Lake 
City  TRACON. 

Using  agency:  The  Adjutant  General, 
UT. 

R-6412B  Camp  Williams,  UT 
[Amended] 

Boundaries:  Beginning  at  lat. 

40°27'30''  N.,  long.  112°00'00"  W.; 
thence  to  lat.  40°23'30''  N.,  long. 
112°00'00''  W.;  to  lat.  40°23'30''  N.,  long. 
112°06'03''  W.;  to  lat.  40°27'30''  N.,  long. 
112°06'03''  W.;  to  the  point  of  beginning. 

Designated  altitudes:  9,000  feet  to 
10,000  feet  MSL. 

Time  of  designation:  By  Notice  to 
Airman  (NOT AM). 

Controlling  agency:  FAA,  Salt  Lake 
City  TRACON. 

Using  agency:  The  Adjutant  General, 
UT. 

R-6412C  Camp  Williams,  UT  [New] 

Boundaries:  Beginning  at  lat. 
40°27'30''  N.,  long.  111°56'27'' W.; 
thence  southerly  along  Redwood  Road 
(Utah  Highway  68)  to  lat.  40°23'30''  N., 
long.  111°55'01''  W.;  to  lat.  40°23'30''  N., 
long.  112°00'00''  W.;  to  lat.  40°27'30''  N., 
long.  112°00'00''  W.;  to  the  point  of 
beginning. 

Designated  altitudes:  Smface  to  9,000 
feet  MSL. 

Time  of  designation:  By  Notice  to 
Airman  (NOT AM). 

Controlling  agency:  FAA,  Salt  Lake 
City  TRACON. 

Using  agency:  The  Adjutcmt  General, 
UT. 


R-6412D  Camp  Williams,  UT  [New] 

Boundaries:  Beginning  at  lat. 

40°27'30''  N.,  long.  111°56'27"  W.; 
thence  southerly  along  Redwood  Road 
(Utah  Highway  68)  to  lat.  40°23'30"  N., 
long.  111°55'01''  W.;  to  lat.  40°23'30''  N., 
long.  112°00'00"  W.;  to  lat.  40°27'30"  N., 
long.  112°00'00"  W.;  to  the  point  of 
beginning. 

Designated  altitudes:  9,000  feet  to 
10,000  feet  MSL. 

Time  of  designation:  By  Notice  to 
Airman  (NOT AM). 

Controlling  agency:  FAA,  Salt  Lake 
City  TRACON. 

Using  agency:  The  Adjutant  General, 
UT. 

***** 

Issued  in  Washington,  DC,  on  September 
27,  2000. 

Reginald  C.  Matthews, 

Manager,  Airspace  and  Rules  Division. 

[FR  Doc.  00-25644  Filed  10-4-00;  8:45  am] 
BILUNG  CODE  4910-13-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  97 

[Docket  No.  30205;  Arndt.  No.  2013] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occvuring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 

DATES:  An  effective  date  for  each  SLAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 

ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 


For  Examination 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase 

Individual  SIAP  copies  may  be 
obtained  fi'om: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420), 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.  Oklahoma  City, 
OK  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  City,  OK  73125); 
telephone:  (405)  954—4164. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOT AM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51,  and  §  97.20  of  the  Federal 
Aviation’s  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Fiirther, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
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publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 


safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 


Issued  in  Washington,  DC  on  September 
29,  2000. 


documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identihes 
the  airport,  its  location,  the  procediue 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOT AMs  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOT  AMS  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOT AMs,  the  respective  FDC/T 
NOT  AMs  have  been  canceled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Procediures  (TERPS).  In  developing 
these  chart  changes  to  SIAPs  by  FDC/P 
NOTAMs,  the  TERPS  criteria  were 
applied  to  only  these  specific  conditions 
existing  at  the  affected  airports.  All 
SIAP  cunendments  in  this  rule  have 
been  previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 

Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 


which  created  the  need  for  all  these 
SIAP  eunendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
conunerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
tbat  good  cause  exists  for  maHng  these 
SIAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
ciurent.  It,  therefore — (1)  is  not  a 
“significant  regulatory  action”  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  xmder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control,  Airports, 
Navigation  (air). 


L.  Nicholas  Lacey, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  40103,  40113, 40120, 
44701;  49  U.S.C.  106(g);  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23,  97.25,  97.27, 97.29,  97.31, 97.33, 
97.35  [Amended] 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 

§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  §  97.31  RADAR  SIAPs; 

§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows; 

*  *  *  Effective  Upon  Publication 


FDC  date 

State 

City 

Airport 

FDC  No. 

SIAP 

08/30/00  . 

PA 

HAZELTON  . 

HAZELTON  MUNI . 

0/0580 

LOC  RWY  28  AMDT  5C... 

THIS  CORRECTS  FDC  0/0580 

IN  TL  00-21. 

09/07/00  . 

KS 

WICHITA  . . 

WICHITA  MID-CONTINENT  . 

0/0964 

GPS  RWY  19L,  ORIG... 

09/8/00  . 

AZ 

SHOW  LOW . 

SHOW  LOW  MUNI  . 

0/1046 

NDB  OR  GPS-A  ORIG-A... 

THIS  CORRECTS  FDC  0/1046 

IN  TL  00-21. 

09/08/00  . 

CO 

EAGLE  . 

EAGLE  COUNTY  REGIONAL  . 

0/1043 

LOC-B,  AMDT  1... 

09/08/00  . 

CO 

EAGLE  . 

EAGLE  COUNTY  REGIONAL  . 

0/1044 

LOC/DME-C,  AMDT  2... 

09/08/00  . 

MO 

ST  LOUIS . 

SPIRIT  OF  ST  LOUIS . 

0/1054 

ILS  RWY  8R  AMDT  13A... 

THIS  CORRECTS  FDC  0/1054 

IN  TLOa-21. 

09/08/00  . 

SC 

ANDERSON  . 

ANDERSON  REGIONAL  . 

0/1025 

ILS  RWY  5  ORIG... 

09/08/00  . 

SC 

ANDERSON  . 

ANDERSON  REGIONAL  . 

0/1026 

VOR  OR  GPS  RWY  5  AMDT 
9A... 

GPS  RWY  23,  ORIG... 

09/08/00  . 

SC 

ANDERSON  . 

ANDERSON  REGIONAL  . 

'  0/1037 

09/12/00  . 

KY 

LOUISVILLE . 

BOWMAN  FIELD  . 

0/1547 

NDB  OR  GPS  RWY  32  AMDT 

15A... 

09/13/00  . 

TN 

KNOXVILLE  . 

MCGHEE-TYSON  . 

0/1283 

HI-ILS  RWY  5L  AMDT  3... 

09/14/00  . 

GA 

STATESBORO . 

STATESBORO  MUNI  . 

0/1352 

LOC  RWY  32,  AMDT  4B... 

09/14/00  . 

KS 

INDEPENDENCE  . 

INDEPENDENCE  MUNI  . . 

0/1336 

VOR  OR  GPS-A,  AMDT  1A... 

09/14/00  . 

KS 

INDEPENDENCE  . 

INDEPENDENCE  MUNI  . 

0/1337 

NDB  RWY  35,  ORIG-A... 

09/14/00  . 

ND 

OAKES  . 

OAKES  MUNI  . 

0/1307 

GPS  RWY  30. 

09/14/00  . 

OH 

SEBRING  . 

TRI-CITY  . 

0/1312 

VOR  OR  GPS  RWY  17,  AMDT 
3A... 

HI-VOR/DME  OR  TACAN  RWY 

09/14/00  . 

TN 

KNOXVILLE  . 

MCGHEE-TYSON  . 

0/1305 

5L,  AMDT  2... 
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FDC  date 

State 

City 

Airport 

FDC  No. 

SIAP 

09/14/00  . 

TX 

BIG  SPRING  . 

BIG  SPRING  MCMAHON-WRINKLE  .. 

0/1333 

VOR/DME  OR  GPS  RWY  35, 
AMDT  7... 

09/14/00  . 

TX 

PALACIOS  . 

PALACIOS  MUNI  . 

0/1327 

VOR  RWY  13.  AMDT  10... 

09/14/00  . 

Wl 

FRIENDSHIP . 

ADAMS  COUNTY  LEGION  FIELD  . 

0/1318 

GPS  RWY  33,  ORIG... 

09/14/00  . 

Wl 

OSHKOSH  . 

WITTMAN  REGIONAL . 

0/1317 

LOC/DME  BC  RWY  18,  AMDT 
6... 

NDB  OR  GPS  RWY  32,  AMDT 
4A... 

GPS  RWY  35.  ORIG-A... 

09/15/00  . 

GA 

STATESBORO . 

STATESBORO  MUNI  . 

0/1382 

09/15/00  . 

KS 

INDEPENDENCE  . 

INDEPENDENCE  MUNI  . 

0/1365 

09/15/00  . 

PA 

BEDFORD  . 

BEDFORD  COUNTY  . 

0/1375 

GPS  RWY  14,  ORIG-A... 

09/15/00  . 

PA 

BEDFORD . : . 

BEDFORD  COUNTY  . 

0/1376 

GPS  RWY  32,  ORIG-A... 

09/15/00  . 

PA 

CLARION  . 

CLARION  COUNTY  . 

0/1403 

VOR/DME  RNAV  OR  GPS  RWY 
24,  ORIG... 

09/15/00  . 

PA 

CLARION  . 

CLARION  COUNTY  . 

0/1404 

VOR/DME  RNAV  OR  GPS  RWY 
6,  ORIG-A... 

09/15/00  . 

PA 

CLARION  . 

CLARION  COUNTY  . 

0/1405 

VOR  OR  GPS-A,  AMDT  1A... 

09/15/00  . 

SC 

HILTON  HEAD  ISLAND  .. 

HILTON  HEAD  . 

0/1391 

VOR/DME  RNAV  OR  GPS  RWY 
3,  AMDT  4A... 

09/15/00  . 

SC 

HILTON  HEAD  ISLAND  .. 

HILTON  HEAD  . 

0/1392 

LOC/DME  RWY  21,  AMDT  2... 

09/15/00  . 

SC 

HILTON  HEAD  ISLAND  .. 

HILTON  HEAD  . 

0/1393 

VOR/DME  RNAV  RWY  21, 
AMDT  4B... 

09/15/00  . 

SC 

HILTON  HEAD  ISLAND  .. 

HILTON  HEAD  . 

0/1394 

VOR/DME  OR  GPS-A,  AMDT 
9B... 

VOR  RWY  35,  AMDT  9... 

09/15/00  . 

TX 

CHILDRESS . 

Childress'  muni . 

0/1369 

09/18/00  . 

KS 

INDEPENDENCE  . 

INDEPENDENCE  MUNI  . 

0/1455 

GPS  RWY  17,  ORIG... 

09/18/00  . 

TX 

CHILDRESS . 

CHILDRESS  MUNI  . 

0/1490 

GPS  RWY  35,  ORIG... 

09/18/00  . 

TX  - 

DALHART  . 

DALHART  MUNI  . 

0/1512 

VOR/DME  OR  GPS  RWY  35, 
AMDT  2A... 

09/19/00  . 

FL 

CROSS  CITY  . 

CROSS  CITY  . 

0/1543 

VOR  OR  GPS  RWY  31,  AMDT 
17... 

LS  RWY  8,  AMDT  4A... 

09/19/00  . 

FL 

FORT  LAUDERDALE  . 

FORT  LAUDERDALE-EXECUTIVE . 

0/1554 

09/19/00  . 

KY 

LOUISVILLE . 

BOWMAN  FIELD  . 

0/1546 

VOR  RWY  24.  AMDT  7A... 

NDB  RWY  29.  AMDT  19A... 

09/19/00  . 

KY 

LOUISVILLE . 

LOUISVILLE  INTL-STANDFORD 

FIELD. 

0/1544 

09/19/00  . 

NC 

WILMINGTON  . 

WILMINGTON  INTL . 

0/1526 

LOC  BC  RWY  17,  AMDT  7... 

09/19/00  . 

NC 

WILMINGTON  . 

WILMINGTON  INTL . 

0/1527 

GPS  RWY  6,  AMDT  1... 

09/19/00  . 

NC 

WILMINGTON  . 

WILMINGTON  INTL . 

0/1528 

GPS  RWY  24,  AMDT  1... 

09/20/00  . 

TX 

KERRVILLE . 

KERRVILLE  MUNI/LOUIS 

SCHREINER  FIELD. 

0/1591 

NDB  OR  GPS  RWY  30,  AMDT 
3... 

09/20/00  . 

TX 

KERRVILLE . 

KERRVILLE  MUNI/LOUIS 

SCHREINER  FIELD. 

0/1592 

LOC  RWY  30,  AMDT  3... 

09/20/00  . 

TX 

KERRVILLE . 

KERRVILLE  MUNI/LOUIS 

SCHREINER  FIELD. 

0/1593 

VOR/DME  RNAV  OR  GPS  RWY 
12,  AMDT  2... 

09/20/00  . 

TX 

KERRVILE . 

KERRVILLE  MUNI/LOUIS 

SCHREINER  FIELD. 

0/1595 

VOR  OR  GPS-A,  AMDT  2... 

09/21/00  . 

AR 

EL  DORADO  . 

SOUTH  ARKANSAS  REGIONAL  AT 
GOODWIN  FIELD. 

0/1660 

VOR  RWY  22,  AMDT  13C... 

09/21/00  . 

AR 

EL  DORADO  . 

SOUTH  ARKANSAS  REGIONAL  AT 
GOODWIN  FIELD. 

0/1660 

VOR/DME  OR  GPS  RWY  4, 
AMDT  9A... 

09/21/00  . 

AR 

EL  DORADO  . 

SOUTH  ARKANSAS  REGIONAL  AT 
GOODWIN  FIELD. 

0/1662 

GPS  RWY  22,  ORIG-A... 

09/21/00  . 

AR 

HELENA/WEST  HELENA 

THOMPSON-ROBBINS  . 

0/1709 

GPS  RWY  35.  AMDT  1... 

09/21/00  . 

AR 

MORRILTON  . 

PETIT  JEAN  PARK . . 

0/1664 

GPS  RWY  3,  ORIG-A... 

09/21/00  . 

AR 

MOUNTAIN  HOME  . 

BAXTER  COUNTY  REGIONAL . 

0/1656 

GPS  RWY  23,  ORIG-A... 

09/21/00  . 

AR 

MOUNTAIN  HOME  . 

BAXTER  COUNTY  REGIONAL . 

0/1658 

VOR/DME  RNAV  RWY  5,  AMDT 
96 

VOR-A,  AMDT  9B... 

09/21/00  . 

AR 

MOUNTAIN  HOME  . 

BAXTER  COUNTY  REGIONAL . 

0/1659 

09/21/00  . 

AR 

MOUNTAIN  HOME  . 

B/OaER  COUNTY  REGIONAL . 

0/1708 

GPS  RWY  5,  ORIG-B... 

09/21/00  . 

AZ 

KINGMAN . 

KINGMAN  . 

0/1580 

VOR/DME  RWY  21  AMDT  6A... 
THIS  REPLACES  FDC  0/1048  IN 
TL  00-21. 

09/21/00  . 

CO 

DURANGO  . 

DURANGO-LA  PLATA  COUNTY  . 

0/1614 

ILS/DME  RWY  2,  AMDT  2... 

09/21/00  . 

CO 

DURANGO  . 

DURANGO-LA  PLATA  COUNTY  . 

0/1623 

VOR/DME  RWY  2,  AMDT  4... 

09/21/00  . 

KS 

WICHITA  . 

WICHITA  MID-CONTINENT  . 

0/1666 

VOR/DME  RNAV  OR  GPS  RWY 
1L.  AMDT  1A... 

09/21/00  . 

KS 

WICHITA  . 

WICHITA  MID-CONTINENT  . 

0/1667 

GPS  RWY  32  ORIG... 

09/21/00  . 

KS 

WICHITA  . 

WICHITA  MID-CONTINENT  . 

0/1690 

VOR/DME  RNAV  OR  GPS  RWY 
19R,  AMDT  1... 

THIS  REPLACES  FDC  0/0961. 

09/21/00  . 

MO 

CAPE  GIRARDEAU  . 

CAPE  GIRARDEAU  REGIONAL  . 

0/1670 

ILS  RWY  10,  AMDT  10... 

09/21/00  . 

MS 

GREENWOOD  . 

GREENWOOD-LEFLORE  . 

0/1583 

ILS  RWY  18.  AMDT  5A... 

09/21/00  . 

OR 

PORTLAND . 

PORTLAND  INTL . 

0/1678 

0/1679 

0/1680 

ILS  RWY  10L,  AMDT  IB... 

ILS  RWY  28R.  AMDT  12A... 

ILS  RWY  28L,  ORIG-A... 

09/21/00  . 

OR 

PORTLAND . 

PORTLAND  INTL . 

09/21/00  . 

OR 

PORTLAND . 

PORTLAND  INTL . 
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FDC  date 

State 

City 

Airport 

FDC  No. 

SIAP 

09/21/00  . 

OR 

PORTLAND . 

PORTLAND  INTL . 

0/1682 

ILS  RWY  10R  (CAT  1,  II  AND  III), 

AMDT31... 

09/21/00  . 

PA 

CLEARFIELD  . 

CLEARFIELD-LAWRENCE  . 

0/1581 

GPS  RWY  30  GRIG... 

09/21/00  . 

PA 

CLEARFIELD  . 

CLEARFIELD-LAWRENCE  . 

0/1582 

VOR  RWY  30  AMDT  5... 

09/21/00  . 

PA 

MYERSTOWN . 

DECK  . 

0/1604 

VOR/DME  OR  GPS-A  AMDT 

09/21/00  . 

TX 

PAMPA  . 

PERRY  LEFORS  FIELD  . 

0/1694 

VOR/DME  OR  GPS-A,  AMDT 

09/21/00  . 

TX 

PAMPA  . 

PERRY  LEFORS  FIELD . 

0/1695 

NDB  RWY  17,  AMDT  4... 

09/21/00  . 

TX 

PAMPA  . 

PERRY  LEFORS  FIELD  . 

0/1700 

GPS  RWY  17,  ORIG... 

09/21/00  . 

VA 

PETERSBURG  . 

PETERSBURG  MUNI  . 

0/1673 

NDB  OR  GPS  RWY  5  AMDT 

09/21/00  . 

VA 

PETERSBURG  . 

PETERSBURG  MUNI  . 

0/1674 

LOC  RWY  5  ORIG-C... 

09/22/00  . 

DC 

WASHINGTON . 

WASHINGTON  DULLES  INTL  . 

0/1746 

ILS  RWY  12  AMDT  6C... 

09/25/00  . 

TX 

PLAINVIEW . 

HALE  COUNTY  . 

0/1827 

VOR  RWY  4,  AMDT  9... 

09/25/00  . 

TX 

PLAINVIEW . 

HALE  COUNTY  . 

0/1844 

GPS  RWY  22,  ORIG... 

09/26/00  . 

TX 

SPEARMAN  . 

SPEARMAN  MUNI . 

0/1911 

VOR/DME  OR  GPW  RWY  2, 

ORIG... 

09/27/00  . 

MO 

KANSAS  CITY  . 

KANSAS  CITY  INTL  . 

0/1947 

ILS  RWY  9,  AMDT  11  A... 

09/27/00  . 

ND 

MOHALL . 

MOHALL  MUNI  . 

0/1981 

VOR/DME  OR  GPS  RWY  31, 

AMDT  2B... 

09/27/00  . 

TX 

WICHITA  FALLS  . 

SHEPPARD  AFB/WICHITA  FALLS 

0/1923 

NDB  OR  GPS  RWY  33L,  AMDT 

MUNI. 

10A... 

09/27/00  . 

TX 

WICHITA  FALLS  . 

SHEPPARD  AFB/WICHITA  FALLS 

0/1924 

ILS  RWY  33L,  AMDT  12B... 

MUNI. 

09/28/00  . 

TX 

DALHART  . 

DALHART  MUNI  . 

0/2001 

VOR  RWY  17,  AMDT  12A... 

09/28/00  . 

TX 

DALHART  . 

DALHART  MUNI  . 

0/2002 

GPS  RWY  17^  ORIG... 

[FR  Doc.  00-25634  Filed  10-4-00;  8:45  am] 
BILUNG  CODE  4910-13-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 


Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 


Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.,  Oklahoma  City, 
OK  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  City,  OK  73125); 
telephone:  (405)  954-4164. 


14CFR  Part  97 

[Docket  No.  30204;  Arndt.  No.  2012] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procediires 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SLAP 
is  specified  in  the  amendatory 
provisions. 


For  Examination 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SLAP. 

For  Purchase 

Individual  SLAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Dociiments,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS— 420), 
Flight  Technologies  and  Programs 


SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SLAP  is 
contained  in  official  FAA  form 
dociunents  which  are  incorporated  by 
reference  in  this  amendment  imder  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation  ■ 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
docmnents  is  unnecessary.  The 
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provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  cimendment 
niunber. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SLAP 
as  contained  in  the  transmittal.  Some 
SLAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (NFDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SLAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Procedures 
(TERPS).  In  developing  these  SIAPs,  the 
TERPS  criteria  were  applied  to  the 
conditions  existing  or  anticipated  at  the 
affected  airports.  Because  of  the  close 
and  immediate  relationship  between 
these  SIAPs  and  safety  in  air  commerce, 

I  find  that  notice  and  public  procedure 
before  adopting  these  SIAPs  are 
impracticable  and  contrary  to  the  public 
interest  and,  where  applicable,  that 
good  cause  exists  for  making  some 
SIAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a 
“significant  regulatory  action”  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Navigation  (air). 


Issued  in  Washington,  DC,  on  September 
29,  2000. 

L.  Nicholas  Lacey, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120,  44701;  and  14  CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23,  97.25,  97.27, 97.29, 97.31,  97.33, 
97.35  [Amended] 

By  amending:  §  97.23  VOR,  VOR/ 

DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOG,  LOC/DME, 

LDA,  LDA/DME,  SDF,  SDF/DME; 

§  97,27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  §  97.31  RADAR  SIAPs; 

§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 

*  *  *  Effective  November  2,  2000 

Huntsville,  AL,  Huntsville  Intl-Carl  T. 

Jones  Field,  ELS  RWY  36R,  Orig 
Fayetteville,  AR,  Drake  Field,  MLS  RWY 
34,  Arndt  2,  CANCELLED 
Prineville,  OR,  Prineville,  NDB  RWY  10, 
Orig 

Fredericksburg,  VA,  Shannon,  VOR 
RWY  24,  Arndt  7 A,  CANCELLED 
Martinsburg,  WV,  Eastern  West  Virginia 
Regional/Shepherd  Field,  ILS  RWY 
26,  Arndt  6 

*  *  *  Effective  November  30,  2000 

Bethel,  AK,  Bethel,  MLS  RWY  36,  Orig, 
CANCELLED 

Cold  Bay,  AK,  Cold  Bay,  MLS  RWY  32, 
Arndt  1,  CANCELLED 
Cold  Bay,  AK,  Cold  Bay,  GPS  RWY  32, 
Orig-A 

Fairbanks,  AK,  Fairbanks  Inti,  RADAR- 
1,  Arndt  2,  CANCELLED 
King  Salmon,  AK,  King  Salmon,  VOR 
OR  TACAN  RWY  11,  Arndt  11 A 
King  Salmon,  AK,  King  Salmon,  NDB 
RWY  11,  Arndt  2A 

Kodiak,  AK,  Kodiak,  GPS  RWY  25,  Orig- 
A 

Port  Heiden,  AK,  Port  Heiden,  MLS 
RWY  5,  Orig,  CANCELLED 
St.  Paul  Island,  AK,  St.  Paul  Island,  MLS 
RWY  18,  Orig-A,  CANCELLED 


Lafayette,  IN,  Purdue  University,  NDB 
RWY  10,  Arndt  13 

Lafayette,  IN,  Piudue  University,  ILS 
RWY  10,  Arndt  11 

Lafayette,  IN,  Purdue  University,  VOR/ 
DME  RNAV  RWY  28.  Arndt  6 
Lafayette,  IN,  Purdue  University,  RNAV 
RWY  10,  Orig 

Lafayette,  IN,  Purdue  University,  RNAV 
RWY  28,  Orig 

Burlington,  LA,  Burlington  Regional, 
RNAV  RWY  36,  Orig 
Picayune,  MS,  Pica5nme  Muni,  VOR-A, 
Orig 

McCook,  NE,  McCook  Muni,  RNAV 
RWY  21,  Orig 

O’Neill,  NE,  The  O’Neill  Muni-John  L. 

Baker  Field,  RNAV  RWY  13,  Orig 
O’Neill,  NE,  The  O’Neill  Muni-John  L. 

Baker  Field,  RNAV  RWY  13,  Orig 
Islip,  NY,  Long  Island  Mac  Arthur,  NDB 
OR  GPS  RWY  6,  Arndt  19 
Islip,  NY,  Long  Island  MacArthur,  ILS 
RWY  6,  Arndt  22 

Islip,  NY,  Long  Island  MacArthur,  ILS 
RWY  24,  Arndt  2 

New  York,  NY,  La  Guardia,  Copter 
RNAV  250,  Orig 

Saranac  Lake,  NY,  Adirondack  Regional, 
ILS  RWY  23,  Arndt  8 
Cleveland,  OH,  Cleveland-Hopkins  Inti, 
ILS  RWY  28,  Arndt  22 
Anderson,  SC,  Anderson  Regional, 
RNAV  RWY  5,  Orig 
Salt  Lake  City,  UT,  Salt  Lake  City  Inti, 
ILS  RWY  17,  Arndt  11 
Wendover,  UT,  Wendover,  VOR/DME 
OR  TACAN-B,  Orig 
Wendover,  UT,  Wendover,  VOR/DME 
OR  TACAN  RWY  26,  Orig 
Wendover,  UT,  Wendover,  VOR/DME 
OR  TACAN-A  Arndt  2,  CANCELLED 
Wendover,  UT,  Wendover,  RNAV-A, 
Orig 

Wendover,  UT,  Wendover,  RNAV  RWY 
26,  Orig 

Black  River  Falls,  WI,  Black  River  Falls 
Area,  NDB  RWY  8,  Arndt  6 

[FR  Doc.  00-25635  Filed  lO-^-OO;  8:45  am] 
BILUNG  CODE  4910-13-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-301030;  FRL-6599-1] 

RIN  207a-AB 

Phosphorous  Acid;  Exemption  From 
the  Requirement  of  a  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes  an 
exemption  from  the  requirement  of  a 
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tolerance  for  residues  of  phosphorous 
acid  and  its  ammoniiun,  sodium  and 
potassium  salts  in  or  on  all  food 
commodities  when  used  as  an 
agricultviral  fungicide  on  food  crops. 
Agtrol  International  submitted  a  petition 
to  EPA  imder  the  Federal  Food,  Drug, 
and  Cosmetic  Act,  as  amended  by  the 
Food  Quality  Protection  Act  of  1996, 
requesting  an  exemption  from  the 
requirement  of  a  tolerance.  This 
regulation  eliminates  the  need  to 
establish  a  maximiun  permissible  level 
for  residues  of  phosphorous  acid  and  its 
ammonium,  sodium  and  potassium 
salts. 

DATES:  This  regulation  is  effective 
October  5,  2000.  Objections  and 
requests  for  hearings,  identified  by 
docket  control  munber  [OPP-301030], 
must  be  received  by  EPA,  on  or  before 
December  4,  2000. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  electronically,  or  in  person.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  IX.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensiue 
proper  receipt  by  EPA,  your  objections 
and  hearing  requests  must  identify 
docket  control  munber  (OPP-301030]  in 
the  subject  line  on  the  first  page  of  yom 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Driss  Benmhend,  do  Product 
Manager  (PM)  90,  Biopesticides  and 
Pollution  Prevention  Division  {7511C), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  number:  (703) 
308—9525;  and  e-mail  address: 
henmhend.driss  ©epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufactmer.  Potentially  affected 
categories  and  entities  may  include,  hut 
are  not  limited  to: 


Cat¬ 

egories 

NAICS 

codes 

Examples  of  poten¬ 
tially  affected  entities 

Industry 

111 

Crop  production 

112 

Animal  production 

311 

Food  manufacturing 

32532 

Pesticide  manufac¬ 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 


Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT, 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  docmnent,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
“Laws  and  Regulations,”  “Regulations 
and  Proposed  Rules,”  and  then  look  up 
the  entry  for  this  docmnent  under  the 
“Federal  Register — Environmental 
Documents.”  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-301030.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

II.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  December 
16,  1999  (64  FR  70255)  (FRL-6393-4), 
EPA  issued  a  notice  pursuant  to  section 
408  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C. 
346a(e),  as  amended  by  the  Food 
Quality  Protection  Act  (FQPA)  (Public 
Law  104-170)  announcing  the  filing  of 
a  pesticide  tolerance  petition  by  Agtrol 
International,  7322  Southwest  Freeway, 
Suite  1400,  Houston,  TX  77074.  This 
notice  included  a  summary  of  the 


petition  prepared  by  the  petitioner 
Agtrol  International. 

EPA  received  a  comment  from 
Aventis  CropScience  that  requested  EPA 
deny  the  waiver  for  residue  chemistry 
data  requirements  for  phosphorous  acid. 
Aventis  claims  that  phosphorous  acid 
does  not  degrade  rapidly  in  the 
environment,  and  that  significant 
residues  of  phosphorous  acid  are 
expected  to  be  foimd  in  or  on  raw 
agricultural  commodities  treated  with 
products  containing  the  active 
ingredient  phosphorous  acid.  These 
residues  of  phosphorous  acid  according 
to  Aventis,  in  or  on  food  crops,  cannot 
be  considered  to  be  negligible.  EPA 
reviewed  the  data  submitted  by  Aventis 
and  concluded  the  following: 

1.  Phosphorous  acid  and  its  salts  are 
important  fertilizer  compounds  and 
used  in  significant  quantities  in  this 
country.  Tests  performed  using  the 
Agtrol  product  showed  an  LD50  of 
greater  than  5,000  milligrams  per 
kilogram  of  bodyweight.  Hmnan  toxicity 
from  consumption  of  crops  treated  with 
phosphorus  acid  fertilizers  would  be 
well  known,  if  it  occurred.  The  lack  of 
reported  dietary  toxicity  from 
consumption  of  crops  treated  with 
phosphorous  acid  fertilizers  is  further 
supporting  evidence  that  use  of 
phosphorous  acid  applications  as  a 
fungicide  should  not  result  in  dietary 
toxicity.  EPA  does  not  require  residue 
chemistry  data  in  cases  where  the 
toxicity  is  so  low  and  the  use  pattern 
will  result  in  exposures  much  lower 
than  the  highest  dose  tested  without  an 
effect. 

2.  The  Agency  does  note  that  the 
information  provided  by  Aventis  on  the 
dissociation  of  phosphorous  acid 
actually  supports  the  tolerance 
exemption  request.  Further  details  on 
the  dissociation  of  phosphorous  acid  at 
a  pH  of  7  indicates  that  the  equilibrium 
ratio  of  acid  phosphite  ion  to 
imdissolved  phosphorous  acid  is 
500,000  to  1,  and  that  the  ratio  of 
phosphite  ion  to  acid  phosphite  ion  is 
2  to  1.  This  indicates  the  presence  of 
almost  no  undissociated  phosphorous 
acid. 

3.  Phosphorous  is  a  required 
substance  in  the  human  body  in  the 
form  of  phosphates.  This  and  the  above 
are  among  the  reasons  why  EPA  does 
not  regulate  residues  of  phosphorous 
acid  arising  from  the  application  of 
another  pesticide  which  dissociates  to 
phosphorous  acid  and  is  produced  by 
Aventis.  Also  included  were 
toxicological  information  provided  by 
Aventis  which  proved  to  ^A  there  was 
no  need  to  monitor  the  phosphorous 
acid  residue. 
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As  a  result,  EPA  does  not  believe 
phosphorous  acid  and  its  salts  should 
be  denied  the  exemption  from  the 
requirement  of  a  tolerance  because  of 
the  reasons  given  by  Aventis 
CropScience. 

The  petition  requested  that  40  CFR 
part  180  be  amended  by  establishing  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  phosphorous 
acid. 

m.  Risk  Assessment 

New  section  408(c)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  an 
exemption  from  the  requirement  for  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
“safe.”  Section  408(c)(2)(A)(ii)  defines 
“safe”  to  mean  that  “there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dieteuy  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information.”  This  includes 
exposiue  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposme.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposiue  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  “ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue....”  Additionally,  section 
408(b)(2)(D)  requires  that  the  Agency 
consider  “available  information” 
concerning  the  ciunulative  effects  of  a 
particular  pesticide’s  residues  and 
“other  substances  that  have  a  common 
mechanism  of  toxicity.” 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides.  Second,  EPA  examines 
exposure  to  the  pesticide  through  food, 
drinking  water,  and  through  other 
exposures  that  occur  as  a  result  of 
pesticide  use  in  residential  settings. 

IV.  Toxicological  Profile 

Consistent  with  section  408(b)(2)(D) 
of  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action  and  considered  its  v^idity, 
completeness,  and  reliability  and  the 
relationship  of  this  information  to 
human  risk.  EPA  has  also  considered 
available  information  concerning  the 
variability  of  the  sensitivities  of  major 
identifiable  subgroups  of  consumers, 
including  infants  and  children. 


1.  Acute  toxicity.  Phosphorous  acid  is 
of  high  acute  toxicity  through  the  oral, 
dermal,  and  inhalation  routes  of 
exposure.  Phosphorous  acid  is  corrosive 
to  eyes  and  skin.  However,  results  of 
studies  conducted  on  Agri-Phostrol 
Agricultural  Fvmgicide,  the  end-use 
product  for  which  Agtrol  International 
has  applied  for  registration,  demonstrate 
that  this  product  has  a  low  order  of 
toxicity.  The  acute  oral  IJDso  in  the  rat 
was  greater  than  5,000  milligrams  per 
kilograms  of  bodyweight.  The  acute 
dermal  LDso  in  the  rat  was  greater  than 
5,000  milligrams  per  kilogram  of 
bodyweight.  The  acute  inhalation  LCso 
in  the  rat  was  greater  than  2.06 
milligrams  per  liter.  The  product  was 
foimd  slightly  irritating  to  the  skin  of 
guinea  pigs  and  produced  irritation  to 
the  eyes  of  rabbits  that  cleared  within  48 
hours.  The  product  was  not  positive  in 
guinea  pigs  for  skin  sensitization. 

2.  Devmopmental/reproductive 
effects,  chronic  effects  and 
carcinogenicity.  There  is  adequate 
information  available  from  literature 
sources  to  characterize  the  toxicity  of 
phosphorous  acid.  Phosphorous  acid 
can  affect  hiunan  health  through 
inhalation  of  mist,  ingestion,  and 
contact  with  the  skin  and  eyes.  It  will 
cause  corrosive  effects  (bums  or 
irreversible  damage)  to  the  eyes,  skin, 
throat,  digestive  tract,  upper  respiratory 
tract  and  nose.  Signs  of  overexposure  to 
this  chemical  are  severe  biuming  of  eyes 
and  skin,  possible  nausea  and  vomiting, 
coughing,  biiming  and  tightness  of  the 
chest  and  shortness  of  breath.  Based  on 
corrosiveness  cmd  the  current  use 
patterns  for  the  mineral  acids,  EPA  did 
not  require  these  studies  as  part  of  the 
Reregistration  Eligibility  Decision  (RED) 
on  the  Mineral  Acids  (EPA  738-R-029; 
December  1993). 

V.  Aggregate  Exposures 

In  examining  aggregate  exposure, 
FFDCA  section  408  directs  EPA  to 
consider  available  information 
concerning  exposures  from  the  pesticide 
residue  in  food  and  all  other  non- 
occupational  exposmes,  including 
drinldng  water  from  ground  water  or 
surface  water  and  exposure  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses). 

1.  Dietary  exposure.  No  dietary 
exposure  is  expected.  When 
phosphorous  acid  is  applied  to  growing 
crops  in  the  environment,  it  rapidly 
dissociates  to  form  hydrogen  and 
phosphite  ions. 

2.  Drinking  water  exposure.  No 
significant  exposure  is  expected  to 
result  from  phosphorous  acid  because  it 
is  likely  to  be  degraded  in  the  terrestrial 


and  aquatic  environments  to  hydrogen 
and  phosphite  ions.  The  effects  on 
humans  resulting  from  anticipated 
concentrations  to  these  ions  due  to 
agricultural  uses  will  be  moderated  by 
natural  means.  Moreover,  there  is  no 
potential  for  either  ion  to  be 
significantly  accumulated  by  the  biota. 
Phosphorous  acid  is  not  regulated  imder 
the  Safe  Drinking  Water  Act;  therefore, 
no  maximum  contaminant  level  (MCL) 
has  been  established  for  it. 

3.  Other  non-occupational  exposure. 
The  primary  non-pesticidal  uses  of 
phosphorous  acid  are  industrial  in 
closed  production  systems.  There  are  no 
residential,  indoor,  school  or  day  care 
uses  proposed  for  this  product.  The 
proposed  use  pattern  is  for  agricultural 
food  crops.  Therefore,  there  is  no 
potential  for  non-occupational  exposme 

Dermal  inhalation  exposmes  are 
expected  to  be  minimal  to  applicators 
because  of  the  label  mitigating  language. 

VI.  Cumulative  Effects 

Agri-Phostrol  Agricultural  Fimgicide 
may  share  a  common  metabolic 
mechanism  with  other  salts  of 
phosphorous  acid  (such  as  calcium); 
however,  due  to  the  lack  of  toxicity  of 
Agri-Phostrol  Agricultural  Fungicide 
and  lack  of  reported  dietary  toxicity 
associated  with  the  use  of  phosphorous 
fertilizers  on  crops,  no  cumulative  effect 
from  the  use  of  Agri-Phostrol 
Agricultmal  Fungicide  is  expected. 

Vn.  Determination  of  Safety  for  U.S. 
Population,  Infants  and  Children 

1.  U.S.  general  population.  Aggregate 
exposme  to  phosphorous  acid  is 
expected  to  be  minimal.  There  is  very 
little  potential  for  exposxire  to 
phosphorous  acid  in  drinking  water  and 
from  non-dietary,  non-occupational 
exposures.  This  chemical  will  be 
applied  to  agricultxrral  food  crops  by 
commercial  applicators.  Once  released 
into  the  environment,  the  chemical 
rapidly  dissociates  to  form  hydrogen 
and  phosphite  ions.  The  hycfrogen  ions 
affect  pH,  but  this  is  moderated  by 
natmal  means.  Many  phosphite  salts  are 
generally  recognized  as  safe  (GRAS). 
Therefore,  the  health  risk  to  hmnans  is 
negligible  based  on  the  low  toxicity  of 
these  ions  emd  a  low  application  rate  for 
the  active  ingredient,  and  one  can 
conclude  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  phosphorous  acid. 

2.  Infants  and  children.  Aggregate 
exposure  to  phosphorous  acid  is 
expected  to  be  minimal.  There  is  very 
little  potential  for  exposure  to 
phosphorous  acid  in  drinking  water  and 
from  non-dietary,  non-occupational 
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exposures.  This  chemical  will  be 
applied  to  agricultural  food  crops.  Once 
released  into  the  environment,  the 
chemical  rapidly  dissociates  to  form 
hydrogen  and  phosphite  ions.  The 
hydrogen  ions  affect  pH,  but  this  is 
moderated  by  natural  means.  Many 
phosphite  salts  are  “GRAS.”  Therefore, 
the  health  risk  to  humans  is  negligible 
based  on  the  low  toxicity  of  Phostrol™ 
Agricultural  Fungicide  and  these  ions 
and  a  low  application  rate  for  the  active 
ingredient.  One  can  conclude  that  there 
is  a  reasonable  certainty  that  no  harm 
will  result  to  infants  and  children  from 
aggregate  exposme  to  phosphorous  acid 
residues. 

Vm.  Other  Considerations 

Phosphorous  acid  and  its  salts  are 
rapidly  dissociated  in  the  environment 
to  yield  hydrogen  and  phosphite  ions. 
Release  of  hydrogen  ions  will  increase 
the  pH  of  the  plant’s  surface,  which  will 
be  moderated  by  the  amount  of 
neutTcdizing  ions  present,  the  buffering 
capacity,  and  the  amount  of  dilution 
possible.  Phosphite  ions  are  available 
for  uptake  by  plcmts  usually  in  the  form 
of  cunmonium,  calcivun,  and  potassium 
and  sodium  phosphites  (phosphite 
salts). 

A.  Endocrine  Disruption 

Phosphorous  acid  does  not  belong  to  ' 
a  class  of  chemicals  known  or  suspected 
of  having  adverse  effects  on  the 
endocrine  system.  Further,  Agtrol 
Internationa  is  not  aware  of  any 
evidence  that  phosphorous  acid  has  any 
effect  on  endocrine  function.  Last,  there 
is  no  evidence  that  phosphorous  acid 
bioaccumulates  in  the  environment. 

B.  Analytical  Method 

Agtrol  International  has  not  submitted 
a  practical  analytical  method  for  the 
detection  and  measurement  of  pesticide 
chemical  residues.  Phosphorous  acid 
per  se  is  not  expected  to  be  found  in  or 
on  raw  agricultural  commodities, 
because  once  this  chemical  is  released 
into  the  environment  it  dissociates 
rapidly  to  form  the  less  toxic 
compounds,  hydrogen  and  phosphite 
ions. 

C.  Codex  Maximum  Residue  Level 

No  maximum  residue  levels  (MRLs) 
have  been  established  for  phosphorous 
acid  by  the  Codex  Alimentarius 
Commission  (CODEX). 

DC.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 


procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  imtil  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  “object”  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regvdation  in 
accordance  with  the  instructions 
provided  in  this  imit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  control 
number  OPP-301030  in  the  subject  line 
on  the  first  page  of  yom  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  December  4,  2000. 

1.  Filing  the  request.  Yoiu*  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor’s  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460.  You 
may  also  deliver  yoxu:  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm.  C400, 
Waterside  Mall,  401  M  St.,  SW., 
Washington,  DC  20460.  The  Office  of 
the  Hearing  Clerk  is  open  from  8  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Office  of  the  Hearing 
Clerk  is  (202)  260-4865. 


2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to;  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  “Tolerance  Petition  Fees.” 

EPA  is  authorized  to  waive  any  fee 
requirement  “when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  piupose  of  this  subsection.”  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to; 
James  Hollins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW,,  Washington,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  DC. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  docket  number 
OPP-301030,  to:  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvemia  Ave.,  NW.,  Washington, 
DC  20460.  In  person  or  by  cornier,  bring 
a  copy  to  the  location  of  the  PIRIB 
described  in  Unit  I.B.2.  You  may  also 
send  an  electronic  copy  of  your  request 
via  e-mail  to:  opp-docket@epa.gov. 
Please  use  an  ASCII  file  format  and 
avoid  the  use  of  special  characters  and 
any  form  of  encrjqjtion.  Copies  of 
electronic  objections  and  hearing 
requests  will  also  be  accepted  on  disks 
in  WordPerfect  6.1/8. 0  file  format  or 
ASCn  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
cdso  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
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material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  hy  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

X.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  an 
exemption  from  the  tolerance 
requirement  under  FFDCA  section 
408(d)  in  response  to  a  petition 
submitted  to  the  Agency.  The  Office  of 
Management  and  Budget  (0MB)  has 
exempted  these  types  of  actions  fi’om 
review  under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4, 1993). 
This  final  rule  does  not  contain  any 
information  collections  subject  to  OMB 
approval  under  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq.,  or  impose  any  enforceable  duty  or 
contain  any  unfunded  mandate  as 
described  imder  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Public  Law  104—4).  Nor  does  it  require 
any  prior  consultation  as  specified  by 
Executive  Order  13084,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (63  FR 
27655,  May  19, 1998);  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  require  OMB  review  or  any 
Agency  action  under  Executive  Order 
13045,  entitled  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885,  April  23, 
1997).  This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  FFDCA  section  408(d),  such  as 
the  tolerance  exemption  in  this  final 
rule,  do  not  require  the  issuance  of  a 
proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply.  In 
addition,  the  Agency  has  determined 
that  this  action  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 


government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  “meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications.”  “Policies 
that  have  federalism  implications”  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
“substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.”  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  emd  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 

XI.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  “major  rule”  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedvne. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  September  27,  2000. 

Susan  B.  Hazen, 

Acting  Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180-[AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
371. 


2.  Section  180.1210  is  added  to 
subpart  D  to  read  as  follows: 

§  1 80.1 21 0  Phosphorous  acid,  exemption 
from  the  requirement  of  a  tolerance. 

An  exemption  firom  the  requirement 
of  a  tolerance  is  established  for  residues 
of  phosphorous  acid  and  its  ammonium, 
sodium  and  potassium  salts  in  or  on  all 
food  commodities  when  used  as  an 
agricultural  fungicide  on  food  crops. 

[FR  Doc.  00-25598  Filed  10-4-00;  8:45  am] 
BILLING  CODE  6560-60-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1, 2,  87  and  101 

(FCC  00-272;  WT  Docket  No.  99-327] 

24  GHz  Service;  Licensing  and 
Operation 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  adds  and 
amends  regulations  governing  the 
licensing  and  operation  of  the  24.25- 
24.45  GHz  and  25.05-25.25  GHz  bands. 
In  addition,  the  Commission  adopts 
competitive  bidding  rules  to  select 
among  mutually  exclusive  applicants 
for  licenses  in  Aese  bands.  We  expect 
such  amendments  to  promote  the 
effective  use  of  the  24  GHz  band  and  to 
accommodate  deplo5maent  of  point-to- 
point,  point-to-multipoint,  and 
multipoint-to-multipoint  fixed  wireless 
technology  at  24  GHz. 

DATES:  Effective  December  4,  2000, 
except  for  §§  101.527  and  101.529, 
which  contain  information  collection 
requirements  that  have  not  been 
approved  by  the  Office  of  Management 
and  Budget.  The  Commission  will 
publish  a  document  in  the  Federal 
Register  announcing  the  effective  date 
of  diose  sections.  Public  comments  on 
the  information  collections  contained  in 
the  Report  and  Order  are  due  November 
6,  2000. 

ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  SW., 

Room  4-C207,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Poliak,  Shellie  Blakeney  or 
Paul  Moon  of  the  Policy  and  Rules 
Branch,  Public  Safety  and  Private 
Wireless  Division,  Wireless 
Telecommunications  Bureau,  (202)  418- 
0680,  or  Nese  Guendelsberger  of  the 
Auctions  and  Industry  Analysis 
Division,  Wireless  Telecommunications 
Bureau,  (202)  418-0660. 
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SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s  Report 
and  Order  {R&-0)  in  WT  Docket  No.  99- 
327,  FCC  00-272,  adopted  July  25,  2000, 
and  released  August  1,  2000.  The  full 
text  of  the  R&-0  is  available  for 
inspection  and  copying  dining  normal 
business  hours  in  the  FCC  Reference 
Center,  445  12th  Street,  SW.,  Room  CY- 
A257,  Washington,  DC  20554.  The  full 
text  of  the  R&O  may  also  be  pmchased 
from  the  Commission’s  copy  contractor. 
International  Transcription  Services, 

1231  20th  Street,  NW.,  Washington,  DC 
20036,  telephone  (202)  857-3800, 
facsimile  (202)  857-3805.  The  full  text 
of  the  RB-O  may  also  be  downloaded  at: 
<http://wrww.fcc.gov/Bureaus/Wireless/ 
0rders/2000/fcc00272>.  Alternative 
formats  (computer  diskette,  large  print, 
audio  cassette,  and  Braille)  are  available 
to  persons  with  disabilities  by 
contacting  Martha  Contee  at  (202)  418- 
0260,  TTY  (202)  418-2555,  or  at 
mcontee@fcc.gov. 

Synopsis  of  the  Report  and  Order 

The  RBO  gives  maximum  regulatory 
flexibility  to  24  GHz  Service  providers. 
Both  incumbent  24  GHz  band  licensees 
and  new  licensees  will  be  governed  by 
part  101  of  the  Commissions  Rules,  47 
CFR  part  101.  The  Commission  will 
assign  the  24  GHz  band  for  licensing 
throughout  the  United  States  by  172 
Economic  Areas.  The  Conunission  also 
authorized  additional  economic  areas 
for  licensing  covering  the  following 
United  States  territories  and 
possessions:  Guam,  Northern  Mariana 
Islands,  Puerto  Rico,  the  United  States 
Virgin  Islands,  America  Samoa  and  the 
Gulf  of  Mexico.  The  Commission  will 
license  the  24  GHz  band  in  40  MHz 
flexible  channel  pairs,  five  per 
economic  area.  The  RBO  also  permitted 
24  GHz  licensee  more  flexibility  in 
system  design,  by  designating  that  either 
the  upper  or  lower  side  of  the  40  MHz 
channel  pairs  can  be  used  for  the  nodal 
station  or  the  subscriber  station. 

The  RBO  allowed  24  GHz  band 
licensees  to  offer  a  variety  of  fixed 
services.  24  GHz  providers  may  elect 
their  regulatory  status  as  either  common 
carrier  or  private,  under  the  conditions 
set  forth  in  Title  II  and  III  of  the 
Communications  Act  of  1934,  as 
amended.  Regarding  service  and 
construction  requirements,  the  RBO 
adopted  a  ten-year  license  term  and 
required  a  “substantial  service” 
showing  at  the  ten  year  license  renewal 
date.  Substantial  service  is  defined  as  a 
“service”  that  is  soimd,  favorable,  and 
substantially  above  a  level  of  mediocre 
service  which  might  minimally  warrant 
renewal.  In  addition,  the  following  “safe 
harbor”  examples  achieve  compliance: 


(a)  A  demonstration  of  four  links  per 
million  population  within  a  service 
area;  (b)  a  demonstration  of  service  to  an 
area  that  has  limited  wireless  or 
wireline  telecommunication  services. 

Partitioning  and  disaggregation  are 
permitted,  and  any  partitionee/ 
disaggregatee  is  authorized  to  hold  its 
license  for  the  remainder  of  the  original 
licensee’s  term.  The  RBO  also  clarified 
that  licensees  may  aggregate  24  GHz 
band  spectrum. 

The  RBO  adopted  flexible  technical 
standards  as  well  that  are  both 
consistent  with  the  Commission’s  part 
101  Rules,  47  CFR  part  101.  These  rules 
include,  but  are  not  limited  to  the 
revision  of  the  emission  mask  for  the  24 
GHz  band;  allowing  the  use  of  non- 
directional  antennas  and  one  foot 
parabolic  antennas;  eliminating 
in'dividual  licensing  for  nodal  stations; 
and  allowing  a  maximum  contiguous 
bandwidth  of  up  to  200  MHz  through 
aggregation. 

The  RBO  provides  that  the 
competitive  bidding  rules  set  forth  in 
part  1,  subpart  Q,  of  the  Commission’s 
rules  will  apply  to  the  auction  of 
licenses  in  the  24  GHz  band  unless 
otherwise  provided  therein.  The 
application  of  the  part  1  rules  to  the  24 
GHz  band  will  include  any  amendments 
that  may  be  adopted  in  the  ongoing  part 
1  proceeding.  Consistent  with  current 
practice,  the  Wireless 
Telecommunications  Bureau  (Bureau) 
will  seek  comment  on  matters  such  as 
auction  design  in  a  public  notice  prior 
to  the  auction.  The  RBO  adopts  a  ten- 
day  period  for  filing  petitions  to  deny 
against  long-form  applications  and 
delegates  to  the  Bureau  the  discretion  to 
implement  a  five-day^eriod  in  exigent 
circumstances. 

The  R60  dso  adopts  a  three-tiered 
approach  to  bidding  credits. 
Entrepreneurs,  which  are  defined  as 
entities  having  average  annual  gross 
revenues  not  exceeding  $40  million  for 
the  preceding  three  years,  are  eligible  to 
receive  a  15  percent  bidding  credit. 
Small  businesses,  which  are  defined  as 
entities  having  average  annual  gross 
revenues  not  exceeding  $15  million  for 
the  preceding  three  years,  are  eligible  to 
receive  a  25  percent  bidding  credit.  Very 
small  businesses,  which  are  defined  as 
entities  having  average  annual  gross 
revenues  not  exceeding  $3  million  for 
the  preceding  three  years,  are  eligible  to 
receive  a  35  percent  bidding  credit. 

Finally,  the  R&O  adopts  attribution 
rules  for  the  24  GHz  band.  Under  these 
rules,  the  Commission  will  attribute  to 
the  applicant  the  gross  revenues  of  its 
controlling  interests  and  their  affiliates 
in  assessing  whether  the  applicant  is 
qualified  to  take  advemtage  of  the 


Commission’s  small  business 
provisions. 

Regulatory  Flexibility  Act  Final 
Analysis 

As  required  by  the  Regulatory 
Flexibility  Act  (“RFA”),  an  Initial 
Regulatory  Flexibility  Analysis 
(“IRFA”)  was  incorporated  in  the 
Amendment  to  parts  1,2,  and  101  of  the 
Commission’s  Rules  To  License  Fixed 
Services  at  24  GHz,  WT  Docket  99-327, 
Notice  of  Proposed  Rulemaking  [NPRM), 
64  FR  71088  (rel.  Dec.  20, 1999),  issued 
ini  this  proceeding.  The  Commission 
sought  written  public  comment  on  the 
proposals  in  the  NPRM,  including 
comment  on  the  IRFA.  No  comments 
were  filed  in  direct  response  to  the 
IRFA.  This  Final  Regulatory  Flexibility 
Analysis  (“FRFA”)  conforms  to  the 
Regulatory  Flexibility  Act. 

I.  Need  for.  and  Objectives  of,  the  Report 
and  Order  in  the  Report  and  Order 

We  adopt  rules  for  licensing  and 
operation  of  the  24.25-24.45  GHz  and 
25.05-25.25  GHz  bands.  In  addition,  the 
Commission  adopts  competitive  bidding 
rules  to  select  among  new  licensees  for 
this  band.  We  amend  parts  1,  2,  87  and 
101  of  the  Commission’s  Rules  and 
expect  such  amendments  to  promote  the 
effective  use  of  the  24  GHz  band  and  to 
accommodate  deployment  of  point-to- 
point,  point-to-multipoint,  and 
multipoint-to-multipoint  fixed  wireless 
technology  at  24  GHz.  The  rule  changes 
we  adopt  today  establish  a  flexible 
regulatory  and  licensing  framework, 
which  will  enhance  opportunities  to 
proidde  a  broadband  wireless  service, 
foster  effective  competition,  and  further 
our  efforts  for  consistent  rule 
application  regarding  broadband 
wireless  services. 

II.  Summary  of  Significant  Issues  Raised 
by  the  Public  Comments  in  Response  to 
the  Initial  Regulatory  Flexibility 
Analysis 

No  comments  were  filed  in  direct 
response  to  the  IRFA.  However,  as 
described  in  Section  V,  we  have  taken 
into  account  all  comments  submitted 
generally  by  small  entities. 

III.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Rules  Will  Apply 

The  Regulatory  Flexibility  Act  directs 
agencies  to  provide  a  description  of, 
and,  where  feasible,  an  estimate  of  the 
number  of  small  entities  that  may  be 
affected  by  the  proposed  rules,  if 
adopted.  The  Regulatory  Flexibility  Act 
defines  the  term  “small  entity”  as 
having  the  same  meaning  as  the  terms 
“small  business,”  “small  organization,” 
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and  “small  governmental  jurisdiction.” 

In  addition,  the  term  “sm^l  business” 
has  the  same  meaning  as  the  term 
“small  business  concern”  under  the 
Small  Business  Act.  A  small  business 
concern  is  one  which:  (1)  Is 
independently  ovraed  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA).  A  small 
organization  is  generally  “any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field.”  Nationwide,  as  of 
1992,  there  were  approximately  275,801 
small  organizations.  “Small 
governmental  jurisdiction”  generally 
means  “governments  of  cities,  coimties, 
towns,  townships,  villages,  school 
districts,  or  special  districts,  with  a 
population  of  less  than  50,000.”  As  of 
1992,  there  were  approximately  85,006 
such  jurisdictions  in  the  United  States. 
This  number  includes  38,978  counties, 
cities,  and  towns;  of  these,  37,566,  or 
ninety-six  percent,  have  populations  of 
fewer  than  50,000.  The  Census  Bureau 
estimates  that  this  ratio  is 
approximately  accurate  for  all 
governmental  entities.  Thus,  of  the 
85,006  governmental  entities,  we 
estimate  that  81,600  (ninety-one 
percent)  are  small  entities.  The  rules  we 
are  adopting  today  will  affect  incumbent 
licensees  who  were  relocated  to  the  24 
GHz  band  from  the  18  GHz  band,  and 
applicants  who  wish  to  provide  services 
in  the  24  GHz  band.  The  Conunission 
has  not  developed  a  definition  of  small 
entities  applicable  to  licensees  in  the  24 
GHz  band.  Therefore,  the  applicable 
definition  of  small  entity  is  the 
definition  under  the  SBA  rules  for  the 
radiotelephone  industry  that  provides 
that  a  small  entity  is  a  radiotelephone 
company  employing  fewer  than  1,500 
persons.  The  1992  Census  of 
Transportation,  Communications, ‘and 
Utilities,  conducted  by  the  Bmeau  of  the 
Census,  which  is  the  most  recent 
information  available,  shows  that  only 
12  radiotelephone  firms  out  of  a  total  of 
1,178  such  firms  that  operated  during 
1992  had  1,000  or  more  employees.  This 
information  notwithstanding,  we 
believe  that  there  are  only  two  licensees 
in  the  24  GHz  band  that  were  relocated 
ft'om  the  18  GHz  band,  Teligent  and 
TRW,  Inc.  It  is  our  understanding  that 
Teligent  and  its  related  companies  have 
less  than  1,500  employees,  though  this 
may  change  in  the  futme.  However, 

TRW  is  not  a  small  entity.  Therefore, 
only  one  incumbent  licensee  in  the  24 
GHz  band  is  a  small  business  entity.  The 
proposals  also  affect  potential  new 
licensees  on  the  24  GHz  band.  Pursuant 


to  47  CFR  24.720(b),  the  Commission 
has  defined  “small  business”  for  Blocks 
C  and  F  broadband  PCS  licensees  as 
firms  that  had  average  gross  revenues  of 
less  than  $40  million  in  the  three 
previous  calendar  years.  This  regulation 
defining  “small  business”  in  the  context 
of  broadband  PCS  auctions  has  been 
approved  by  the  SBA.  With  respect  to 
new  applicants  in  the  24  GHz  band,  we 
shall  use  this  definition  of  “small 
business”  and  apply  it  to  the  24  GHz 
band  under  the  name  “entreprenem.” 
With  regard  to  “small  business,”  we 
shall  adopt  the  definition  of  “very  small 
business”  used  for  39  GHz  licenses  and 
PCS  C  and  F  block  licenses:  Businesses 
with  average  annual  gross  revenues  for 
the  three  preceding  years  not  in  excess 
of  $15  million.  Finally,  “very  small 
business”  in  the  24  GHz  band  shall  be 
defined  as  an  entity  with  average  gross 
revenues  not  to  exceed  $3  million  for 
the  preceding  three  years.  The 
Commission  will  not  know  how  many 
licensees  will  be  small  or  very  small 
businesses  until  the  auction,  if  required, 
is  held.  Even  after  that,  the  Commission 
will  not  know  how  many  licensees  will 
partition  their  license  areas  or 
disaggregate  their  spectrum  blocks,  if 
partitioning  and  disaggregation  are 
allowed. 

IV.  Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

This  R&O  adopts  rules  that  will  entail 
reporting,  recordkeeping,  and/or  third- 
party  consultation.  However,  the 
Commission  believes  that  these 
requirements  are  the  minimum  needed. 
By  this  RS'O,  we  require  licensees  to 
notify  the  Commission  within  30  days 
of  a  change  in  regulatory  status  between 
common  carrier  and/or  non-common 
carrier.  We  also  require  licensees  to 
substantiate  their  renewal  expectancies 
with  information  demonstrating 
substantial  service.  In  addition,  because 
we  consider  partitioning  emd 
disaggregation  to  be  a  form  of  license 
assignment,  we  require  such  action  to 
receive  Commission  approval  via 
application  for  assignment  on  FCC  Form 
603.  With  regard  to  alien  ownership,  we 
require  licensees  to  amend  their  FCC 
Form  602  to  reflect  any  changes  in 
foreign  ownership  information,  together 
with  the  initial  information  required  by 
FCC  Form  601. 

V.  Steps  Taken  to  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

The  Regulatory  Flexibility  Act 
requires  an  agency  to  describe  any 
significant  alternatives  that  it  has 
considered  in  reaching  its  proposed 


approach,  which  may  include  the 
following  four  alternatives:  (1)  The 
establishment  of  differing  compliance  or 
reporting  requirements  or  timetables 
that  take  into  account  the  resources 
available  to  small  entities;  (2)  the 
clarification,  consolidation,  or 
simplification  of  compliance  or 
reporting  requirements  under  the  rule 
for  small  entities;  (3)  the  use  of 
performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities. 

In  the  NPRM,  we  noted  that  the 
Commission  originally  used  Standard 
Metropolitan  Statistical  Areas  (SMSA) 
to  license  the  DEMS  service,  which 
failed  to  include  nural  commimities 
because  SMSAs  are  too  large.  We  then 
proposed  to  reduce  the  licensing  service 
area  in  order  to:  (1)  Include  rural 
communities;  (2)  maximize  the 
opportunities  for  the  dissemination  of 
24  GHz  licenses  cunong  a  wide  array  of 
entities;  and  (3)  facilitate  efficient  use  of 
this  spectrum.  While  adopting 
Economic  Areas  (EAs)  in  this  R&O,  we 
cite  to  our  experience  with  the  39  GHz 
auction  in  which  the  majority  of  small, 
very  small  and  rural  qualified  bidders 
won  licenses.  We  also  note  that  our 
decision  to  offer  flexible  partitioning 
cind  disaggregation/aggregation  will 
speed  service  to  rural  areas  and 
encourage  the  participation  of  smaller 
entities  at  auction.  In  addition,  we  adopt 
flexible  bidding  credits  for  smaller 
entities,  while  noting  that  small  entities 
may  further  form  bidding  consortiums 
to  prevail  at  auction.  In  sum,  we  believe 
that  adopting  EAs  for  licensing  this 
service  will  serve  the  public  interest 
best,  in  light  of  the  overall  changes  we 
are  making  here  to  specifically  benefit 
small  entities. 

In  this  RS'O,  we  authorize  24  GHz 
licensees  to  provide  common  carrier 
service,  non-common  carrier  service,  or 
both  imder  a  single  license.  We  also 
adopt  our  proposal  in  the  NPRM  to 
require  licensees  to  notify  us  within  30 
days  of  such  a  change  in  regulatory 
status.  However,  we  minimize  the 
reporting  burden  by  declining  to  require 
licensees  to  obtain  Commission 
authorization  prior  to  a  change  in 
regulatory  status.  In  addition,  we 
decline  to  require  that  the  licensees 
detail  the  specific  services  they  seek  to 
provide.  This  is  consistent  wiA  our 
streamlined  application  process,  and  it 
serves  to  simplify  the  reporting 
requirements  for  small  entities. 

hi  this  RS'O,  we  adopt  a  ten-year 
license  term  in  conjunction  with  a 
renewal  expectancy  based  on 
substantial  service.  In  order  to 
demonstrate  substantial  service. 
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licensees  must  provide  the  Commission 
with  a  description  of  geographic 
coverage  and  population  served  or  links 
installed,  and  a  description  of  how  the 
service  complies  with  the  substantial 
service  requirement.  In  addition, 
licensees  must  submit  copies  of  any 
violations  or  proceedings  that  relate  to 
their  renewal  expectancy.  While  taking 
into  account  this  burden  on  small 
entities,  we  note  that  such 
recordkeeping  ensures  that  the  24  GHz 
band  is  not  “warehoused”  or  abused  to 
the  preclusion  of  small  business 
opportunities.  In  this  context,  we  also 
note  that  we  declined  here  to  adopt  a 
license  term  in  excess  of  ten  years,  in 
order  to  afford  more  opportvmities  for 
entities,  including  small  businesses,  to 
capture  licenses  that  fail  to  meet 
substantial  service. 

In  order  to  overcome  entry  barriers  for 
smaller  entities,  we  adopt  here  flexible 
partitioning  and  disaggregation  rules. 
Parties  to  partitioning  and 
disaggregation  agreements  may 
negotiate  whether  one  party  or  both  will 
be  responsible  for  demonstrating 
fulfillment  of  pertaining  construction 
requirements.  Parties  may  also  combine 
partitioning  emd  disaggregation 
agreements.  Any  sucb  agreements  are 
treated,  however,  as  a  form  of  license 
assignment  and  therefore  require 
Commission  approved  via  filing  FCC 
Form  603.  Licensees  who  received 
bidding  credits  at  auction  and  who 
subsequently  partition  or  disaggregate 
are  also  subject  to  the  unjust  enrichment 
provision  contained  in  our  Rules.  We 
believe  that  these  recordkeeping  and 
unjust  enrichment  restrictions  are  the 
minimum  needed,  when  weighed 
against  the  significant  benefits  to  small 
entities  that  result  firom  the  flexible 
approach  we  are  adopting  here. 

In  order  to  supervise  effectively  the 
compliance  of  24  GHz  licensees  with 
regard  to  our  alien  ownership 
restrictions,  we  require  both  common 
carrier  and  non-common  carrier 
licensees  in  the  24  GHz  band  to  provide 
the  alien  ownership  information 
requested  in  FCC  Form  601,  as  well  as 
amendments,  in  FCC  Form  602  to  reflect 
any  changes  in  foreign  ownership 
information.  This  enforcement  is  a 
mutual  benefit  to  all  licensees  and  a 
minimal  reporting  burden. 

In  the  R&O,  wer  adopt  a  ten-day  period 
for  filing  petitions  to  deny  long-form 
applications.  We  decline  to  adopt  a  five- 
day  period  in  order  to  give  small 
businesses  more  flexibility  in 
challenging  license  awards.  We  also 
adopt  a  third  level  of  small  business 
bidding  credits  in  addition  to  those 
proposed  in  the  NPRM,  in  respect  of  the 
fact  that  the  capital  costs  of  operating 


facilities  in  the  24  GHz  band  will  vary 
widely.  Finally,  we  adopt  attribution 
rules  based  on  a  “controlling  interest” 
standard  to  determine  eligibility  for  our 
small  business  provisions.  We  believe 
these  rules,  along  with  our  affiliation 
rules,  will  prevent  larger  firms  fi-om 
illegitimately  seeking  status  as  a  small 
business.  All  of  these  decisions 
regarding  competitive  bidding 
procedures  will  work  to  the  benefit  of 
small  entities. 

Report  to  Congress 

The  Conunission  will  send  a  copy  of 
this  RS-O,  including  this  FRFA,  in  a 
report  to  be  sent  to  Congress  pmsuant 
to  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  see  5 
U.S.C.  801(a)(l){A).  In  addition,  the 
Commission  will  send  a  copy  of  the 
flfi'O,  including  this  FRFA,  to  the  Chief 
Coimsel  for  Advocacy  of  the  Small 
Business  Administration.  A  copy  of  the 
R&O  and  this  FRFA  (or  summaries 
thereof)  will  also  be  published  in  the 
Federal  Register.  See  5  U.S.C.  604(b). 

Paperwork  Reduction  Analysis 

This  R&<D  contcuns  either  a  new  or 
modified  information  collection.  As  part 
of  its  continuing  effort  to  reduce 
paperwork  burdens,  the  Commission 
invites  the  general  public  and  the  Office 
of  Management  and  Budget  (OMB)  to 
take  this  opportunity  to  comment  on 
revision  to  the  information  collections 
contained  in  the  R60.  As  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13,  public  comments 
on  the  information  collections 
contained  in  the  flfrO  are  due  November 
6,  2000. 

Comments  on  the  modified  and 
proposed  information  collections 
contained  in  the  R&O  should  address: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  Commission’s 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  These 
comments  should  be  submitted  to  Judy 
Boley,  Federal  Communications 
Commission,  Room  1-C804,  445  12th 
Street,  SW.,  Washington,  DC  20554,  or 
via  the  Internet  to  <jboley@fcc.gov>. 
Furthermore,  a  copy  of  any  such 
comments  should  be  submitted  to 
Edward  C.  Springer,  OMB  Desk  Officer, 
10236  NEOB,  725  17th  Street,  NW., 


Washington,  DC  20503  or  via  the 
Internet  to 

<edward _ c. _ springer@omb.eop.gov>. 

OMB  Approval  Number:  3060-XXXX. 

Title:  Section  101.527  Construction 
requirements  of  24  GHz  operations  & 
101.529  Renewal  Expendancy  criteria 
for  24  GHz  licenses. 

Form  No:  N/A. 

Type  of  Review:  New  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  952. 

Estimated  Time  Per  Response:  20 
hours. 

Total  Annual  Burden:  14,399  hours. 

Total  Annual  Cost:  $952,000. 

Needs  and  Uses:  The  information 
required  in  Sections  101.527  and 
101.529  is  used  to  determine  whether  a 
renewal  applicant  of  a  24  GHz  Service 
system  has  complied  with  the 
requirements  to  provide  substantial 
service  by  the  end  of  the  ten-year  initial 
license  term.  The  FCC  uses  the 
information  to  determine  whether  an 
applicant’s  license  will  be  renewed  at 
the  end  of  the  license  period. 

Ordering  Clauses 

The  actions  of  the  Commission  herein 
are  taken  pursuant  to  Sections  4(i),  257, 
303,  309(j)  of  the  Communications  Act 
of  1934,  as  amended,  47  U.S.C.  154(i), 
257,  303,  309(j). 

The  rules  in  this  Report  and  Order  are 
effective  December  4,  2000,  except  for 
§§  101,527  and  101.529,  which  contain 
information  collection  requirements  that 
have  not  been  approved  by  the  Office  of 
Management  and  Budget.  The 
Commission  will  publish  a  document  in 
the  Federal  Register  announcing  the 
effective  date  of  those  sections.  Public 
comments  on  the  information 
collections  contained  in  the  Report  and 
Order  are  due  November  6,  2000. 

Pursuant  to  Section  4(i)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i),  that  the 
Commission’s  Consumer  Information 
Bureau,  Reference  Information  Center, 
shall  send  a  copy  of  this  Report  and 
Order,  including  the  Final  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

List  of  Subjects 

47  CFR  Part  1 

Administrative  practice  and 
procedure.  Radio. 

47  CFR  Parts  2,  87,  and  101 

Communications  equipment.  Radio, 
Reporting  and  recordkeeping 
requirements. 
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Federal  Communications  Commission. 
Magalie  Roman  Salas, 

Secretary. 

Rule  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  parts  1,2, 
87  and  101  as  follows: 


PART  1— PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  151, 154(i),  154(j). 
155,  225,  303(r),  309  and  325(e). 

2.  In  Table  1  in  §  1.1307(b)(1),  the 
entry  for  Loced  Multipoint  Distribution 


Service  is  removed  and  a  new  entry  is 
added  in  its  place,  to  read  as  follows: 

§  1 .1307  Actions  which  may  have  a 
significant  environmental  effect,  for  which 
Environmental  Assessments  (EAs)  must  be 
prepared. 

ic  It  -k  it  1c 

(b)  *  *  * 

(D*  *  * 


Table  1.— Transmitters,  Facilities  and  Operations  Subject  to  Routine  Environmental  Evaluation 

Service  (title  47  CFR  rule  part)  Evaluation  required  if 


Local  Multipoint  Distribution  Service  (subpart  L  of  part  101)  and  24  Non-building-mounted  antennas:  height  above  ground  level  to  lowest 
GHz  (subpart  G  of  part  101).  point  of  antenna  <10  m  and  power>1640  W  EIRP 

Building-mounted  antennas:  power  >1640  W  EIRP  LMDS  and  24  GHz 
Service  licensees  are  required  to  attach  a  label  to  subscriber  trans¬ 
ceiver  antennas  that: 

(1)  provides  adequate  notice  regarding  potential  radiofrequency  safety 
hazards,  e.g.,  information  regarding  the  safe  minimum  separation 
distance  required  between  users  and  transceiver  antennas;  and 

(2)  references  the  applicable  FCC-adopted  limits  for  radio-frequency 
exposure  specified  in  §1.1310. 


PART  2— FREQUENCY  ALLOCATIONS  Authority:  47  U.S.C.  154,  302a,  303  and 

AND  RADIO  TREATY  MATTERS;  336  unless  otherwise  noted. 

GENERAL  RULES  AND  REGULATIONS  §2.106  [Amended] 

3.  The  authority  citation  for  part  2  4.  Section  2.106  is  amended  by 

continues  to  read  as  follows:  revising  pages  71  and  72  of  the  Table  to 

read  as  follows: 

BILUNG  CODE  6712-02-P 


24.45-24.75  24.45-24.65  24.45-24.65  24.45-24.65 

FIXED  INTER-SATELLITE  FIXED  INTER-SATELLITE  Satellite 

INTER-SATELLITE  RADIONAVIGATION  INTER-SATELLITE  RADIONAVIGATION  Communications  (25) 

MOBILE 

RADIONAVIGATION 
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***** 

PART  87— AVIATION  SERVICES 

5.  The  authority  citation  for  part  87  is 
revised  to  read  as  follows; 

Authority:  47  U.S.C.  154,  303  and  307(e), 
unless  otherwise  noted. 

§87.173  [Amended] 

6.  Section  87.173(b),  the  Frequency 
Table,  is  amended  in  the  first  column  by 
revising  “24250-25250  MHz”  to  read 
“24750-25050  MHz”. 

PART  101— FIXED  MICROWAVE 
SERVICES 

7.  The  authority  citation  for  part  101 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

8.  Section  101.1  is  amended  by 
revising  paragraph  (b)  to  read  as  follows; 

§  1 01 .1  Scope  and  authority. 
***** 

(b)  The  purpose  of  the  rules  in  this 
part  is  to  prescribe  the  manner  in  which 
portions  of  the  radio  spectrum  may  be 
made  available  for  private  operational, 
common  carrier,  24  GHz  Service  and 
Local  Multipoint  Distribution  Service 
fixed,  microwave  operations  that  require 
tremsmitting  facilities  on  land  or  in 
specified  offshore  coastal  areas  within 
the  continental  shelf. 
***** 

9.  Section  101.3  is  amended  by 
adding  a  definition  for  “24  GHz 
Service”  immediately  preceding  the 
alphabetical  definitions  and  adding  a 
definition  for  “User  or  Subscriber 
Station,”  in  alphabetical  order,  and  by 
revising  the  definitions  of  “Digital 
Electronic  Message  Service”  and  “Nodcd 
Station,”  to  read  as  follows: 

§101.3  Definitions. 
***** 

24  GHz  Service.  A  fixed  point-to- 
point,  point-to-multipoint,  and 


multipoint-to-multipoint  radio  system 
in  the  24.25-24.45  GHz  band  and  in  the 
25.05-25.25  GHz  band  consisting  of  a 
fixed  main  (nodal)  station  and  a  number 
of  fixed  user  terminals.  This  service  may 
encompass  any  digital  fixed  service. 
***** 

Digital  Electronic  Message  Service.  A 
two-way  end-to-end  fixed  radio  service 
utilizing  digital  termination  systems  for 
the  exchange  of  digital  information  in 
the  fi'equency  bands  10,550-10,680 
MHz,  18,820-18,920  MHz,  and  19,160- 
19,260  MHz.  This  service  may  also 
make  use  of  point-to-point  microwave 
facilities,  satellite  facilities  or  other 
communications  media  to  interconnect 
digital  termination  systems  to  comprise 
a  network. 

***** 

Nodal  station.  The  central  or 
controlling  stations  in  a  microwave 
radio  system  operating  on  point-to- 
multipoint  or  multipoint-to-multipoint 
frequencies  with  one  or  more  user 
stations  or  intemodal  links. 
***** 

User  or  subscriber  station.  The 
station(s)  in  a  microwave  radio  system 
operating  at  the  users’  premises  on 
point-to-mvdtipoint  or  multipoint-to- 
multipoint  frequencies  and 
commimicating  with  one  or  more  nodal 
stations. 

****** 

10.  Section  101.21  is  amended  by 
revising  paragraph  (g)  to  read  as  follows; 

§  101 .21  Technical  content  of  applications. 
***** 

(g)  Each  application  in  the  Local 
Multipoint  Distribution  Service  and  24 
GHz  Service  must  contain  all  technical 
information  required  by  FCC  Form  601 
and  any  other  applicable  form  or 
associated  Public  Notices  and  by  any 
applicable  rules  in  this  part. 

11.  Section  101.45  is  amended  by 
revising  paragraph  (b)  introductory  text 
to  read  as  follows: 


§  1 01 .45  Mutually  exclusive  applications. 
***** 

(b)  A  common  carrier  application, 
except  in  the  Local  Multipoint 
Distribution  Service  and  in  the  24  GHz 
Service,  will  be  entitled  to  comparative 
consideration  with  one  or  more 
conflicting  applications  only  if: 
***** 

12.  Section  101.61  is  revised  to  read 
as  follows: 

§  1 01 .61  Certain  modifications  not 
requiring  prior  authorization  In  the  Local 
Multipoint  Distribution  Service  and  24  GHz 
Service 

In  the  Local  Multipoint  Distribution 
Service  (LMDS)  licensees  may  add, 
remove,  or  relocate  facilities  within  the 
area  authorized  by  the  license  without 
prior  authorization.  Upon  request  by  an 
incmnbent  licensee  or  the  Commission, 
an  LMDS  licensee  shall  furnish  the 
technical  parameters,  location  and 
coordinates  of  the  completion  of  the 
addition,  removal,  relocation  or 
modification  of  any  of  its  facilities 
within  the  BTA.  The  LMDS  licensee 
must  provide  such  information  within 
ten  (10)  days  of  receiving  a  written 
request.  This  section  also  applies  to  24 
GHz  licensees  that  are  licensed 
according  to  Economic  Areas. 

13.  Section  101.63  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  1 01 .63  Period  of  construction ; 
certification  of  completion  of  construction. 

(a)  Each  Station,  except  in  Local 
Multipoint  Distribution  Services,  24 
GHz  Service  and  the  38.6—40.0  GHz 
band,  authorized  imder  this  part  must 
be  in  operation  within  18  months  from 
the  initial  date  of  grant. 
***** 

14.  Section  101.101  is  amended  by 
revising  the  entry  for  24,250-25,250 
MHz  in  the  table  to  read  as  follows: 

§101.101  Frequency  availability. 


Radio  service 


Other  (Parts  15,  21, 
22,  24,  25,  74,  78  & 
100) 


I 


Frequency  band 
(MHz) 


Common  carrier  (Part 
101) 


Private  radio  (Part 
101) 


Broadcast  auxiliary 
(Part  74) 


Notes 
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15.  Section  101.105  is  amended  by 
revising  the  text  of  paragraph  (c)(6) 
preceding  the  table  to  read  as  follows: 

§  1 01 .1 05  Interference  protection  criteria. 
***** 

(c)  *  *  * 

(6)  Each  application  for  new  or 
modified  nodal  station  on  channels 
numbered  4A,  4B,  7,  9,  and  19/20  in  the 
10.6  GHz  band  must  demonstrate  that 
all  existing  co-channel  stations  are  at 
least  56  kilometers  from  the  proposed 
nodal  station  site.  Applicants  for  these 
channels  must  certify  that  all  licensees 
and  applicants  for  stations  on  the 
adjacent  channels  within  56  kilometers 
of  the  proposed  nodal  station  have  been 
notified  of  the  proposed  station  and  do 
not  object.  Alternatively,  or  if  one  of  the 
affected  adjacent  channel  interests  does 
object,  the  applicant  may  show  that  all 
affected  adjacent  channel  parties  are 
provided  a  C/I  protection  ratio  of  0  dB. 
An  applicant  proposing  to  operate  at  an 
AAT  greater  than  91  meters  must  reduce 
its  EIRP  in  accordance  with  the 
following  table;  however,  in  no  case 
may  EIRP  exceed  70  dBm  on  the  10.6 
GHz  channels: 

***** 

16.  Section  101.109(c)  is  amended  in 
the  table  by  revising  the  entry  for  24, 

250  to  25,250  MHz  and  by  revising 


footnote  7  and  the  note  to  footnote  7  to 
read  as  follows: 

§101.109  Bandwidth. 
***** 

(c)  *  *  * 


Frequency  band  Maximum  authorized 
(MHz)  bandwidth 


24,250  to  25,250  .  40  MHz  ^ 


7  For  channel  biock  assignments  in  the 
24,250-25,250  MHz  and  38,600-40,000  MHz 
bands,  the  authorized  bandwidth  is  equivalent 
to  an  unpaired  channel  block  assignment  or  to 
either  half  of  a  symmetrical  .paired  channel 
block  assignment.  When  adjacent  channels 
are  aggregated,  equipment  is  permitted  to  op¬ 
erate  over  the  full  channel  block  aggregation 
without  restric)ion. 

Note  to  Footnote  7:  Unwanted  emissions 
shall  be  suppressed  at  the  aggregate  channel 
block  edges  based  on  the  same  roll-off  rate  as 
is  specitied  for  a  single  channel  block  in 
§101.1 11  (a)(1)  or  in  §101.111(a)(2)(ii)  and  (iii) 
as  appropriate. 

17.  Section  101.111  is  eunended  by 
adding  paragraph  (a)(2)(iv)  and  by 
revising  paragraph  (a)(4)  introductory 
text  to  read  as  follows: 

§  1 01 .1 1 1  Emission  limitations. 

(a)  *  *  * 

(2)*  *  * 

Antenna  Standards 


(iv)  The  emission  mask  for  24  GHz 
Service  used  the  equation  in  paragraph 
(a)(2)(ii)  of  this  section  applies  only  to 
the  edge  of  each  channel,  but  not  to 
subchannels  established  by  licensees. 
The  value  of  P  in  the  equation  is  for  the 
percentage  removed  from  the  carrier 
frequency  and  assumes  that  the  carrier 
frequency  is  the  center  of  the  actual 
bandwidth  used.  The  emission  mask 
cem  be  satisfied  by  locating  a  carrier  of 
the  subchannel  sufficiently  far  from  the 
channel  edges  so  that  the  emission 
levels  of  the  mask  are  satisfied.  The  24 
GHz  emission  mask  shall  use  a  value  B 
(bandwidth)  of  40  MHz,  for  all  cases 
even  in  the  case  where  a  narrower 
subchannel  is  used  (for  instance  the 
actual  bandwidth  is  10  MHz)  and  the 
mean  output  power  used  in  the 
calculation  is  the  sum  of  the  output 
power  of  a  fully  populated  channel. 
***** 

(4)  For  DEMS  channels  in  the  17,700- 
19,700  MHz  band: 
***** 

18.  In  §  101.115(c),  the  table  is 
amended  by  revising  the  entry  for 
“24,250  to  25,250”  and  footnote  10  to 
read  as  follows: 

§  1 01 .1 1 5  Directional  antennas. 
***** 

(c)  *  *  * 


Frequency  (MHz) 


Category 


Maximum 
beam- 
width  to  3 
dB 

points  ^ 
(included 
angle  in 
degrees) 


Minimum 
antenna 
gain  (dbi) 


Minimum  radiation  suppression  to  angle  in  degrees  from  centerline  of  main  beam 

in  decibels 


5°  to  10°  to  15°  to  20°  to  30°  to  100°  to  140°  to 
10°  15°  20°  30°  100°  140°  180° 


24,250  to  25,250’°  ....  A  2.8  38  25  29  33  36  42  55  60 

B  2.8  38  20  24  •  28  32  35  36  45 


’  If  a  licensee  chooses  to  show  compliance  using  maximum  beamwidth  to  3  dB  points,  the  beamwidth  limit  shall  apply  in  both  the  azimuth  and 
the  elevation  planes. 

’“DEMS  User  Station  antennas  in  this  band  must  meet  performance  Standard  B  and  have  a  minimum  antenna  gain  of  34  dBi.  The  maximum 
beamwidth  requirement  does  not  apply  to  DEMS  User  Stations.  DEMS  Nodal  Stations  need  not  comply  with  these  standards.  Stations  authorized 
to  operate  in  the  24,250-25,250  MHz  band  do  not  have  to  meet  these  standards,  however,  the  Commission  may  require  the  use  of  higher  per¬ 
formance  antennas  where  interference  problems  can  be  resolved  by  the  use  of  such  antennas. 


***** 

19.  Section  101.139  is  amended  by 
adding  paragraph  (g)  to  read  as  follows: 

§  1 01 .1 39  Authorization  of  transmitters. 
***** 

(g)  After  January  1,  2001,  a  transmitter 
operating  on  the  24,250-24,450  MHz 
and  25,050-25,250  MHz  bands  must 


meet  the  emission  limitation  set  forth  in 
§101.111(a)(2)(ii). 

20.  Section  101.141  is  amended  by 
revising  paragraph  (a)  introductory  text 
to  read  as  follows: 

§  1 01 .1 41  Microwave  modulation. 

(a)  Microwave  transmitters  employing 
digital  modulation  techniques  and 
operating  below  19.7  GHz  band  must. 


with  appropriate  multiplex  equipment, 
comply  with  the  following  additional 
requirements: 

***** 

21.  Section  101.147  is  amended  by: 

A.  Revising  the  fifth  sentence  of 
paragraph  (r)  introductory  text. 

B.  Revising  the  introductory  text  of 
paragraph  (r)(9)  preceding  the  table  and 
paragraphs  (r)(9)(i)  and  (r)(9)(ii). 
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C.  Adding  paragraph  (r){9){iii). 

The  additions  and  revisions  read  as 
follows: 

§101.147  Frequency  assignments. 
***** 

(r)  17,700  to  19,700  and  24,250  to 
25,250  MHz.  *  *  *  Licensees,  except  24 
GHz  hand  licensees,  may  use  either  a 
two-way  link  or  one  frequency  of  a 
frequency  pair  for  a  one-way  link  and 
must  coordinate  proposed  operations 
pursuant  to  the  procediues  required  in 
§101.103.*  *  * 

***** 

(9)  The  following  frequencies  are 
available  for  point-to-multipoint  DBMS 
Systems,  except  that  channels  35-39 
were  available  only  to  existing  18  GHz 
DBMS  licensee  as  of  March  14, 1997  and 
are  now  available  by  geographic  area 
licensing  in  the  24  GHz  Service  to  be 
used  as  the  licensee  desires.  The  24  GHz 
spectnun  can  be  aggregated  or 
disaggregated  and  does  not  have  to  be 
used  in  the  transmit/receive  manner 
shown  except  to  comply  with 
intemationed  agreements  along  the  US 
borders.  Systems  operating  on  Channels 
25-34  must  cease  operations  as  of 
January  1,  2001,  except  that  those 
stations  on  these  channels  within  150 
km  of  the  coordinates  38°48'  N/76°52'  W 
(Washington,  DC,  area)  and  39°43'  N/ 
101°46'  W  (Denver,  Colorado  area)  must 
cease  operations  of  June  5, 1997: 

*  *  *  *  * 

(i)  Bach  station  on  channels  25 
through  34  will  be  limited  to  one 
frequency  pair  per  SMSA.  Additional 
channel  pairs  may  be  assigned  upon  a 
showing  that  the  service  to  be  provided 
will  fully  utilize  the  spectrum 
requested.  A  channel  pair  may  be 
subdivided  as  desired  by  the  licensee. 

(ii)  A  frequency  pair  on  channels  25 
through  34  may  be  assigned  to  more 
than  one  licensee  in  the  same  SMSA  or 
service  area  so  long  as  the  interference 
protection  criteria  of  §  101.105  are  met. 

(iii)  Channels  35  through  39  are 
licensed  in  the  24  GHz  Service  by 
Bconomic  Areas  for  any  digital  ^ed 
service.  Channels  may  be  used  at  either 
nodal  or  subscriber  station  locations  for 
transmit  or  receive  but  must  be 
coordinated  with  adjacent  channel  and 
adjacent  area  users  in  accordance  with 
the  provisions  of  §  101.509.  Stations  ' 
must  also  comply  with  international 
coordination  agreements. 
***** 

22.  Section  101.305  is  amended  by 
revising  paragraphs  (a),  (b)  and  (c)  to 
read  as  follows: 


§  1 01 .305  Discontinuance,  reduction  or 
impairment  of  service. 

(a)  If  the  public  communication 
service  provided  by  a  station  in  the 
Common  Carrier  Radio  Services,  the 
Local  Multipoint  Distribution  Service  or 
24  GHz  Service  is  involimtarily 
discontinued,  reduced  or  impaired  for  a 
period  exceeding  48  hours,  the  station 
licensee  must  promptly  notify  the 
Commission.  In  every  such  case,  the 
licensee  must  furnish  full  particulars  as 
to  the  reasons  for  such  discontinuance, 
reduction  or  impairment  of  service, 
including  a  statement  as  to  when 
normal  service  is  expected  to  be 
resumed.  When  normal  service  is 
resumed,  prompt  notification  thereof 
must  be  given  Commission. 

(h)  No  station  licensee  subject  to  title 
II  of  the  Commimications  Act  of  1934, 
as  amended,  may  voluntarily 
discontinue,  reduce  or  impair  public 
communication  service  to  a  community 
or  part  of  a  community  without 
obtaining  prior  authorization  from  the 
Commission  pursuant  to  the  procedures 
set  forth  in  part  63  of  this  chapter.  In  the 
event  that  permanent  discontinuance  of 
service  is  authorized  by  the 
Commission,  the  station  license  is 
terminated;  except  that  station  licenses 
in  the  Local  Multipoint  Distribution 
Service  and  24  GHz  Service  are  not 
terminated  if  the  discontinuance  is  a 
result  of  a  change  of  status  by  the 
licensee  from  common  carrier  to  non¬ 
common  carrier  pursuant  to  §  1.929  of 
this  chapter. 

(c)  Any  licensee  not  subject  to  title  II 
of  the  Commimications  Act  of  1934,  as 
amended,  who  voluntarily  discontinues, 
reduces  or  impairs  public 
communication  service  to  a  community 
or  a  part  of  a  community  must  notify  the 
Commission  within  7  days  thereof.  In 
the  event  of  permanent  discontinuance 
of  service,  the  station  license  is 
automatically  terminated:  except  that 
station  licenses  in  the  Local  Multipoint 
Distribution  Service  and  24  GHz  Service 
are  not  terminated  if  the  discontinuance 
is  a  result  of  a  change  of  status  by  the 
licensee  from  non-common  carrier  to 
common  carrier  pursuant  to  §  1.929  of 
this  chapter. 

***** 

23.  Section  101.311  is  revised  to  read 
as  follows: 

§101.311  Equal  employment 
opportunities. 

Bqual  opportunities  in  employment 
must  be  afforded  by  all  common  carrier 
licensees  and  all  Local  Multipoint 
Distribution  Service  and  24  GHz  Service 
licensees  in  accordance  with  the 
provisions  of  §  21.307  of  this  chapter. 

24.  Subpart  G  is  amended  by: 


A.  Revising  the  table  of  contents  for 
subpart  G. 

B.  Revising  the  heading  of  subpart  G. 

C.  Revising  §§  101.501,  101.503, 
101.505, 101.509,  and  101.511. 

The  revisions  read  as  follows: 

Subpart  G — 24  GHz  Service  and  Digital 
Electronic  Message  Service 

Sec. 

101.501  Eligibility. 

101.503  Digital  Electronic  Message  Service 
Nodal  Stations. 

101.505  Frequencies. 

101.509  Interference  protection  criteria. 
101.511  Permissible  services. 

101.513  Transmitter  power. 

101.515  Emissions  and  bandwidth. 

101.519  Interconnection. 

101.521  Spectrum  utilization. 

101.523  Service  areas. 

101.525  24  GHz  system  operations. 

101.526  License  term. 

101.527  Construction  requirements  for  24 
GHz  operations. 

101.529  Renewal  expectancy  criteria  for  24 
GHz  licenses. 

101.531  Application  form  and  contents. 
101.533  Regulatory  status. 

101.535  Geographic  partitioning  and 
spectrum  aggregation/ disaggregation. 

101.537  24  GHz  band  subject  to  competitive 
bidding. 

101.538  Designated  entities. 

Subpart  G — 24  GHz  Service  and  Digital 
Electronic  Message  Service 

§101.501  Eligibility. 

See  §  101.147(n)  for  licensing  of 
DBMS  facilities  in  the  10.6  GHz  band. 
Applications  for  new  facilities  using  the 
18  GHz  bcmd  are  no  longer  being 
accepted.  Any  entity,  other  than  one 
precluded  by  §  101.7,  is  eligible  for 
authorization  to  provide  24  GHz  Service 
under  this  subpart. 

§101.503  Digital  Electronic  Message 
Service  Nodal  Stations. 

10.6  GHz  DBMS  Nodal  Stations  may 
be  authorized  only  as  a  part  of  an 
integrated  communication  system 
wherein  10.6  GHz  DBMS  User  Stations 
associated  therewith  also  are  licensed  to 
the  10.6  GHz  DBMS  Nodal  Station 
licensee.  Applications  for  10.6  GHz 
DBMS  Nodal  Station  licenses  should 
specify  the  maximum  number  of  10.6 
GHz  DBMS  User  Stations  to  be  served 
by  that  nodal  station.  Any  increase  in 
that  number  must  be  applied  for 
pursuant  to  §  1.913  of  this  chapter. 

§101.505  Frequencies. 

Frequencies,  and  the  conditions  on 
which  they  are  available,  for  DBMS 
operations  are  contained  in  this  subpart 
as  well  as  in  §  101.147(m),  (n),  and 
(r)(9). 
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§  1 01 .509  interference  protection  criteria. 

(a)  As  a  condition  for  use  of 
frequencies  in  this  service  each  licensee 
is  required  to: 

(1)  Engineer  the  system  to  be 
reasonably  compatible  Avith  adjacent 
and  co-channel  operations  in  the  same 
or  adjacent  areas  on  all  frequencies;  and 

(2)  Cooperate  fully  and  in  good  faith 
to  resolve  whatever  potential 
interference  and  transmission  security 
problems  may  be  present  in  adjacent 
and  co-channel  operations. 

(b)  All  harmful  interference  to  other 
users  of  co-channel  and  adjacent 
channel  use  in  the  same  or  adjacent 
geographical  area  are  prohibited.  In 
areas  where  Economic  Areas  are  in  close 
proximity,  careful  consideration  should 
he  given  to  minimum  power 
requirements  and  to  the  location,  height, 
and  radiation  pattern  of  the  transmitting 
and  receiving  antennas.  Licensees  are 
expected  to  cooperate  fully  in 
attempting  to  resolve  problems  of 
potential  interference  before  bringing 
the  matter  to  the  attention  of  the 
Commission. 

(c)  Licensee  shall  coordinate  their 
facilities  whenever  the  facilities  have 
optical  line-of-sight  into  other  licensees’ 
areas  or  are  within  the  same  geographic 
area.  Licensees  are  encouraged  to 
develop  operational  agreements  with 
relevant  licensees  in  the  same  or 
adjacent  areas.  Incumbent  SMSA 
licensee{s)  shall  retain  exclusive  rights 
to  its  chcumel(s)  within  its  SMSA  and 
must  be  protected. 

(d)  Licensees  shall  comply  with  the 
appropriate  coordination  agreements 
between  the  United  States  and  Canada 
and  the  United  States  and  Mexico 
concerning  cross-border  sharing  and  use 
of  the  24  GHz  bands  which  may  require 
using  channels  pairs  in  accordance  with 
the  table  in  §  101.147(r)(9). 

(e)  The  Commission  recommends  that 
coordination  is  not  necessary  if  the 
power  flux  density  (pfd)  at  the  boimdary 
of  the  relevant  adjacent  area  is  lower 
than  -14  dBW/m^  in  any  1  MHz.  This 
value  can  be  changed  and  agreed  upon 
by  both  coordinating  parties.  Licensees 
should  be  able  to  deploy  with  a  pfd  up 
to  -94  dBW/m2  in  any  1  MHz  at  the 
boimdary  of  the  relevant  adjacent  area 
without  negatively  affecting  the 
successful  operations  of  the  adjacent 
area  licensee. 

§  1 01 .51 1  Permissible  services. 

(a)  Authorizations  for  stations  in  the 
24  GHz  Service  will  be  granted  to 
provide  services  on  a  common  carrier 
basis  or  a  non-common  carrier  basis  or 
on  both  a  common  carrier  and  non¬ 
common  carrier  basis  in  a  single 
authorization. 


(b)  Stations  may  render  any  kind  of 
digital  communications  service 
consistent  with  the  Commission’s  rules 
and  the  regulatory  status  of  the  station 
to  provide  services  on  a  common  carrier 
or  non-common  carrier  basis. 

(c)  An  applicant  or  licensee  may 
submit  a  petition  at  any  time  requesting 
clarification  of  the  regulatory  status 
required  to  provide  a  specific 
communications  service. 

25.  Section  101.521  is  revised  to  read 
as  follows: 

§101.521  Spectrum  utilization. 

All  applicants  for  DEMS  frequencies 
in  the  10.6  GHz  band  must  submit  as 
part  of  the  original  application  a 
detailed  plan  indicating  how  the 
bandwidth  requested  will  be  utilized.  In 
particular  the  application  must  contain 
detailed  descriptions  of  the  modulation 
method,  the  channel  time  sharing 
method,  emy  error  detecting  and/or 
correcting  codes,  any  spatial  frequency 
reuse  system  and  the  total  data 
throughput  capacity  in  each  of  the  links 
in  the  system.  Further,  the  application 
must  include  a  separate  analysis  of  the 
spectral  efficiency  including  both 
information  bits  per  unit  bandwidth  and 
the  total  bits  per  unit  bandwidth. 

26.  Sections  101.523,  101.525, 
101.526,  101.527,  101.529,  101.531, 
101.533, 101.535, 101.537  and  101.538 
are  added  to  subpart  G  to  read  as 
follows: 

§  1 01 .523  Service  areas. 

(a)  The  service  areas  for  24  GHz  are 
Economic  Areas  (EAs)  as  defined  in  this 
paragraph  (a).  EAs  are  delineated  by  the 
Regional  Economic  Analysis  Division, 
Bureau  of  Economic  Analysis,  U.S. 
Depeirtment  of  Commerce.  The 
Commerce  department  organizes  the  50 
States  and  the  District  of  Columbia  into 
172  EAs.  Additionally,  there  are  three 
EA-like  areas:  Guam  and  Northern 
Mariana  Islands;  Puerto  Rico  and  the 
U.S.  Virgin  Islands;  and  American 
Samoa  and  the  Gulf  of  Mexico.  A  total 
of  176  authorizations  will  be  issued  for 
the  24  GHz  Service  by  the  FCC. 

(b)  Where  an  incumbent  SMSA 
license  area  in  the  24  GHz  band 
occupies  only  a  portion  of  em  EA 
available  for  application  under  the 
competitive  bidding  rules,  the  SMSA 
portion  will  be  excluded  from  auction 
and  the  incumbent  licensee  will  retain 
the  exclusive  right  to  those  channels 
within  the  SMSA. 

§  1 01 .525  24  GHz  system  operations. 

(a)  A  licensee  using  the  24  GHz  band 
may  construct  and  operate  any  number 
of  fixed  stations  an5rwhere  within  the 


area  authorized  to  serve  without  prior 
authorization,  except  as  follows: 

(1)  A  station  would  be  required  to  be 
individually  licensed  if: 

(1)  International  agreements  require 
coordination; 

(ii)  Submission  of  em  Environmental 
Assessment  is  required  under  §  1.1307 
of  this  chapter; 

(iii)  The  station  would  affect  the  radio 
quiet  zones  under  §  1.924  of  this 
chapter. 

(2)  Any  antenna  structure  that 
requires  notification  to  the  Federal 
Aviation  Administration  (FAA)  must  be 
registered  with  the  Commission  prior  to 
construction  under  §  17.4  of  this 
chapter. 

(b)  Whenever  a  licensee  constructs  or 
makes  system  changes  as  described  in 
paragraph  (a)(1)  of  this  section,  the 
licensee  is  required  to  notify  the 
Commission  within  30  days  of  the 
change  under  §  1.947  of  this  chapter  and 
include  a  statement  of  the  technical 
parameters  of  the  changed  station. 

§  1 01 .526  License  term. 

The  license  term  for  stations  licensed 
under  this  subpart  is  ten  years  from  the 
date  of  license  grant  or  license  renewal 
for  incumbent  licensees. 

§  1 A1 01 .527  Construction  requirements 
for  24  GHz  operations. 

(a)  Each  licensee  must  make  a 
showing  of  “substantial  service”  within 
ten  years  of  its  license  grant.  A 
“substantial  service”  assessment  will  be 
made  at  renewal  pursuant  to  the 
provisions  and  procedmes  set  forth  in 

§  1.949  of  this  chapter.  “Substantial 
service”  is  a  service  which  is  sound, 
favorable,  and  substantially  above  a 
level  of  mediocre  service  which  just 
might  minimally  warrant  renewal 
during  its  past  license  term. 

(b)  Each  licensee  must,  at  a  minimmn 
file: 

(1)  A  report,  maps  and  other 
supporting  documents  describing  its 
ciurent  service  in  terms  of  geographic 
coverage  and  population  served  to  the 
Commission.  The  report  must  also 
contain  a  description  of  the  licensees’ 
investments  in  its  operations.  The  report 
must  be  labeled  as  an  attachment  to  the 
renewal  application;  and 

(2)  Copies  of  all  FCC  orders  finding 
the  licensee  to  have  violated  the 
Communications  Act  or  any  FCC  rule  or 
policy;  and  a  list  of  any  pending 
proceedings  that  relate  to  any  matter 
described  in  this  paragraph  (h)(2). 

(c)  Failure  to  demonstrate  that 
substantial  service  is  being  provided  in 
the  service  area  will  result  in  forfeiture 
of  the  license,  and  the  licensee  will  be 
unable  to  regain  it. 
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(d)  The  frequencies  associated  with 
incumbent  authorizations,  licensed  on  a 
SMSA  basis,  that  have  cancelled 
automatically  or  otherwise  been 
recovered  by  the  Commission  will 
automatically  revert  to  the  applicable 
EA  licensee. 

§  1 01 .529  Renewal  expectancy  criteria  for 
24  GHz  iicenses. 

(a)  A  renewal  applicant  involved  in  a 
renewal  proceeding  shall  receive  a 
preference,  commonly  referred  to  as  a 
renewal  expectancy,  that  is  the  most 
important  factor  to  be  considered  in  the 
proceeding  as  long  as  the  applicant’s 
past  record  for  the  relevant  license 
period  demonstrates  that: 

(1)  The  renewal  applicant  has 
provided  “substantial  service”  pursuant 
to  §  101.527;  and 

(2)  The  renewal  applicant  has 
substantially  complied  with  applicable 
FCC  rules,  policies,  and  the 
Communications  Act  of  1934,  as 
amended. 

(b)  In  order  to  establish  its  right  to  a 
renewal  expectancy,  a  licensee  in  the  24 
GHz  service  involved  in  a  renewal 
proceeding  must  submit  a  showing 
explaining  why  it  should  receive  a 
renewal  expectancy.  At  a  minimum,  this 
showing  must  include: 

(1)  A  description  of  how  the  licensee 
has  complied  with  the  “substantial 
service”  requirement;  and 

(2)  Copies  of  all  FCC  orders  finding 
the  licensee  to  have  violated  the 
Communications  Act  or  any  FCC  rule  or 
policy;  and  a  list  of  any  pending 
proceedings  that  relate*  to  any  matter 
described  in  this  paragraph  (b)(2). 

(c)  In  making  its  showing  of 
entitlement  to  a  renewal  expectancy,  a 
renewal  applicant  may  claim  credit  for 
any  system  modification  applications 
that  were  pending  on  the  date  it  filed  its 
renewal  application.  Such  credit  will 
not  be  allowed  if  the  modification 
application  is  dismissed  or  denied. 

§  1 01 .531  Application  form  and  contents. 

(a)  Applications  for  initial 
authorization  of  24  GHz  facilities  are 
filed  on  FCC  Form  175  in  accordance 
with  subpart  M  and  subpart  Q  of  part  1 
of  this  chapter.  FCC  Form  601  is 
submitted  subsequently  either  by  the 
winning  bidder,  if  an  auction  is  held  to 
decide  among  two  or  more  mutually 
exclusive  applications,  or,  in  cases  of  no 
mutual  exclusivity,  by  the  sole 
applicant.  Applications, to  amend 
pending  applications  and  to  modify 
licenses  are  filed  on  FCC  Form  601. 

(b)  Foreign  ownership  information. 

All  applicants  for  24  GHz  licenses  must 
provide  the  information  requested  on 
FCC  Form  601  to  address  all  of  the 


eligibility  requirements  in  §  101.7  of  this 
part.  All  licensees  will  keep  the 
information  updated. 

§  1 01 .533  Regulatory  status. 

(a)  Initial  applications.  An  applicant 
for  a  24  GHz  license  must  specify  on 
FCC  Form  601  if  it  is  requesting 
authorization  to  provide  services  on  a 
common  carrier  basis,  a  non-common 
carrier  basis,  or  on  both  a  common 
carrier  and  non-common  carrier  basis. 

(b)  Amendment  of  pending 
applications.  Any  pending  application 
may  be  amended  to: 

(1)  Change  the  carrier  status 
requested;  or 

f2)  Add  to  the  pending  request  in 
order  to  obtain  both  common  carrier  and 
non-common  carrier  status  in  a  single 
license. 

(c)  Modification  of  license.  A  licensee 
may  modify  a  license  to: 

(1)  Change  the  carrier  status 
authorized;  or 

(2)  Add  to  the  status  authorized  in 
order  to  obtain  both  common  carrier  and 
non-common  carrier  status  in  a  single 
license. 

§  1 01 .535  Geographic  partitioning  and 
spectrum  aggregation/disaggregation. 

(a)  Eligibility.  (1)  Parties  seeking 
approval  for  partitioning  and 
disaggregation  shall  request  from  the 
Commission  an  authorization  for  partial 
assignment  of  a  license  piirsuant  to 

§  1.948  of  this  chapter. 

(2)  24  GHz  licensees  may  apply  to  the 
Commission  to  partition  their  licensed 
geographic  service  areas  to  eligible 
entities  and  are  free  to  determine  the 
portion  of  their  service  areas  to  be 
partitioned.  24  GHz  licensees  may 
aggregate  or  disaggregate  their  licensed 
spectrum  at  any  time  following  the  grant 
of  a  license. 

(3)  Any  existing  frequency 
coordination  agreements  shall  convey 
with  the  assignment  of  the  geographic 
area  or  spectrum,  and  shall  remain  in 
effect  imless  new  agreements  are 
reached. 

(b)  Technical  standards. — (1) 
Aggregation.  There  is  no  limitation  on 
the  amount  of  spectrum  that  a  24  GHz 
licensee  may  aggregate. 

(2)  Partitioning.  In  the  case  of 
partitioning,  applicants  and  licensees 
must  file  FCC  Form  603  pursuant  to 

§  1.948  of  this  chapter  and  list  the 
partitioned  service  area  pn  a  schedule  to 
the  application.  The  geographic 
coordinates  must  be  specified  in 
degrees,  minutes,  and  seconds  to  the 
nearest  second  of  latitude  and  longitude 
and  must  be  based  upon  the  1983  North 
American  Datum  (NAD83). 

(3)  Disaggregation.  Spectrum  may  be 
disaggregated  in  any  amount.  A  licensee 


need  not  retain  a  minimum  amount  of 
spectrum. 

(4)  Combined  partitioning  and 
disaggregation.  The  Commission  will 
consider  requests  for  partial  assignment 
of  licenses  that  propose  combinations  of 
partitioning  and  disaggregation. 

(c)  Unjust  enrichment.  24  GHz 
licensees  that  received  a  bidding  credit 
and  partition  their  licenses  or 
disaggregate  their  spectrum  to  entities 
not  meeting  the  eligibility  standards  for 
such  a  bidding  credit,  will  be  subject  to 
the  provisions  concerning  unjust 
enrichment  as  set  forth  in  §  1.2111  of 
this  chapter. 

(d)  License  term.  The  license  term  for 
a  partitioned  license  area  and  for 
disaggregated  spectrum  shall  be  the 
remainder  of  the  original  licensee’s 
license  term  as  provided  for  in 
§101.526. 

(e)  Construction  requirements. 
Applications  requesting  approval  for 
partitioning  or  disaggregation  must 
include  a  certification  by  each  party 
stating  that  one  or  both  parties  will 
satisfy  the  construction  requirement  set 
forth  in  §  101.529.  Failure  by  a  party  to 
meet  its  respective  construction 
requirement  will  result  in  the  automatic 
cancellation  of  its  license  without 
further  Commission  action. 

§  101 .537  24  GHz  band  subject  to 
competitive  bidding. 

Mutually  exclusive  initial 
applications  for  licenses  in  the  24  GHz 
band  are  subject  to  competitive  bidding 
procedures.  The  procedmes  set  forth  in 
part  1,  subpart  Q,  of  this  chapter  will 
apply  unless  otherwise  provided  in  this 
part. 

§  1 01 .538  Designated  entities. 

(a)  Eligibility  for  small  business 
provisions.  (1)  A  very  small  business  is 
an  entity  that,  together  with  its 
controlling  interests  and  affiliates,  has 
average  gross  revenues  not  exceeding  $3 
million  for  the  preceding  three  years. 

(2)  A  small  business  is  an  entity  that, 
together  with  its  controlling  interests 
and  affiliates,  has  average  gross 
revenues  not  exceeding  $15  million  for 
the  preceding  three  years. 

(3)  An  entrepreneur  is  an  entity  that, 
together  with  its  controlling  interests 
and  affiliates,  has  average  gross 
revenues  not  exceeding  $40  million  for 
the  preceding  three  years. 

(4)  For  purposes  of  determining 
whether  an  entity  meets  one  of  the 
definitions  set  forth  in  paragraphs  (a){l), 
(a)(2),  and  (a)(3)  of  this  section,  the  gross 
revenues  of  the  entity,  its  controlling 
interests  and  affiliates  shall  be 
considered  on  a  cumulative  basis  and 
aggregated.  An  applicant  seeking  status 
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as  a  very  small  business,  small  business, 
or  entrepreneur  imder  this  section  must 
disclose  on  its  short-  and  long-form 
applications,  sepeuately  and  in  the 
aggregate,  the  gross  revenues  of  the 
applicant  (or  licensee),  its  controlling 
interests  and  affiliates  for  each  of  the 
previous  three  years. 

(5)  Persons  or  entities  that  hold 
interests  in  em  applicant  (or  licensee) 
that  cire  affiliates  of  each  other  or  have 
em  identity  of  interests  identified  in 

§  1.2110(b)(4)(iii)  of  this  chapter  will  be 
treated  as  though  they  were  one  person 
or  entity  and  their  ownership  interests 
aggregated  for  purposes  of  determining 
an  applicant’s  (or  licensee’s)  compliance 
with  the  requirements  of  this  section. 

(6)  Where  an  applicant  (or  licensee) 
cannot  identify  controlling  interests 
under  the  standards  set  forth  in  this 
section,  the  gross  revenues  of  all  interest 
holders  in  the  applicant,  and  their 
affiliates,  will  be  attributable. 

(7)  A  consortivun  of  very  small 
businesses,  a  consortium  of  small 
businesses,  or  a  consortium  of 
entrepreneurs  is  a  conglomerate 
organization  formed  as  a  joint  ventvue 
between  or  cunong  mutually 
independent  business  firms,  each  of 
which  individually  satisfies  the 
applicable  definition  in  paragraphs 
(a)(1),  (a)(2)  and  (a)(3)  of  this  section. 
Where  an  applicant  or  licensee  is  a 
consortium  of  very  small  businesses,  a 
consortium  of  sm^l  businesses,  or  a 
consortium  of  entreprenems,  the  gross 
revenues  of  each  very  small  business, 
small  business,  or  entrepreneur  shall 
not  be  aggregated. 

(8)  Designated  entities  must  describe 
on  their  long-form  applications  how 
they  satisfy  the  requirements  for 
eligibility  for  designated  entity  status, 
and  must  list  and  summarize  on  their 
long-form  applications  all  agreements 
that  affect  designated  entity  status  such 
as  partnership  agreements,  shareholder 
agreements,  management  agreements 
and  other  agreements,  including  oral 
agreements,  establishing,  as  applicable, 
de  facto  or  de  jure  control  of  the  entity. 
Such  information  must  be  maintained  at 
the  licensee’s  facilities  or  by  its 
designated  agent  for  the  term  of  the 
license  in  order  to  enable  the 
Commission  to  audit  designated  entity 
eligibility  on  an  ongoing  basis. 

(d)  Controlling  interest.  (1)  For 
purposes  of  this  section,  a  controlling 
interest  includes  individuals  or  entities 
with  either  de  jure  or  de  facto  control 
of  the  applicant.  De  jure  control  is 
evidenced  by  holdings  of  greater  than  50 
percent  of  the  voting  stock  of  a 
corporation,  or  in  the  case  of  a 
partnership,  general  partnership 
interests.  De  facto  control  is  determined 


on  a  case-by-case  basis.  An  entity  must 
disclose  its  equity  interest  and 
demonstrate  at  least  the  following 
indicia  of  control  to  establish  that  it 
retains  de  facto  control  of  the  applicant: 

(1)  The  entity  constitutes  or  appoints 
more  than  50  percent  of  the  board  of 
directors  or  management  committee; 

(ii)  The  entity  has  authority  to 
appoint,  promote,  demote,  and  fire 
senior  executives  that  control  the  day- 
to-day  activities  of  the  licensee;  and 

(iii)  The  entity  plays  an  integral  role 
in  management  decisions. 

(2)  The  following  rules  apply  for  the 
calculation  of  certain  interests. 

(i)  Ownership  interests  shall  be 
calculated  on  a  fully  diluted  basis;  all 
agreements  such  as  warrants,  stock 
options,  and  convertible  debentures  will 
generally  be  treated  as  if  the  rights 
thereunder  already  have  been  fully 
exercised. 

(ii)  Partnership  and  other  ownership 
interests  and  any  stock  interest  equity, 
or  outstanding  stock,  or  outstanding 
voting  stock  shall  be  attributed  as 
specified. 

(iii)  Stock  interests  held  in  trust  shall 
be  attributed  to  any  person  who  holds 
or  shares  the  power  to  vote  such  stock, 
to  any  person  who  has  the  sole  power 
to  sell  such  stock,  and  to  any  person 
who  has  the  right  to  revoke  the  trust  at 
will  or  to  replace  the  trustee  at  will.  If 
the  trustee  has  a  familial,  personal,  or 
extra-trust  business  relationship  to  the 
grcmtor  or  the  beneficiary,  the  stock 
interests  held  in  trust  will  be  attributed 
to  the  grantor  or  beneficiary,  as 
appropriate. 

(iv)  Non-voting  stock  shall  be 
attributed  as  an  interest  in  the  issuing 
entity. 

(v)  Limited  partnership  interests  shall 
be  attributed  to  limited  partners  and 
shall  be  calculated  according  to  both  the 
percentage  of  equity  paid  in  and  the 
percentage  of  distribution  of  profits  and 
losses. 

(vi)  Officers  and  directors  cf  an  entity 
shall  be  considered  to  have  a  controlling 
interest  in  the  entity.  The  officers  and 
directors  of  an  entity  that  controls  a 
licensee  or  applicant  shall  be 
considered  to  have  a  controlling  interest 
in  the  licensee  or  applicant. 

(vii)  Ownership  interests  that  are  held 
indirectly  by  any  party  through  one  or 
more  intervening  corporations  will  be 
determined  by  successive  multiplication 
of  the  ownership  percentages  for  each 
link  in  the  vertical  ownership  chain  and 
application  of  the  relevant  attribution 
benchmark  to  the  resulting  product, 
except  that  if  the  ownership  percentage 
for  an  interest  in  any  link  in  the  chain 
exceeds  50  percent  or  represents  actual 


control,  it  shall  be  treated  as  if  it  were 
a  100  percent  interest. 

(viii)  Any  person  who  manages  the 
operations  of  an  applicant  or  licensee 
pursuant  to  a  management  agreement 
shall  be  considered  to  have  a  controlling 
interest  in  such  applicant  or  licensee  if 
such  person,  or  its  affiliate,  has 
authority  to  make  decisions  or 
otherwise  engage  in  practices  or 
activities  that  determine,  or  significantly 
influence: 

(A)  The  nature  or  types  of  services 
offered  by  such  an  applicant  or  licensee; 

(B)  The  terms  upon  which  such 
services  are  offered;  or 

(C)  The  prices  charged  for  such 
services. 

(ix)  Any  licensee  or  its  affiliate  who 
enters  into  a  joint  marketing 
arrangement  with  an  applicant  or 
licensee,  or  its  affiliate,  shall  be 
considered  to  have  a  controlling 
interest,  if  such  applicant  or  licensee,  or 
its  affiliate,  has  authority  to  make 
decisions  or  otherwise  engage  in 
practices  or  activities  that  determine,  or 
significantly  influence: 

(A)  The  nature  or  types  of  services 
offered  by  such  an  applicant  or  licensee; 

(B)  The  terms  upon  which  such 
services  are  offered;  or 

(C)  The  prices  charged  for  such 
services. 

(c)  Bidding  credits.  A  winning  bidder 
that  qualifies  as  a  very  small  business  or 
a  consortium  of  very  small  businesses  as 
defined  in  this  section  may  use  the 
bidding  credit  specified  in 
§  1.2110(e)(2)(i)  of  this  chapter.  A 
winning  bidder  that  qualifies  as  a  small 
business  or  a  consortium  of  small 
businesses  as  defined  in  this  section 
may  use  the  bidding  credit  specified  in 
§  1.2110(e)(2)(ii)  of  this  chapter.  A 
winning  bidder  that  qualifies  as  an 
entrepreneur  or  a  consortium  of 
entrepreneurs  as  defined  in  this  section 
may  use  the  bidding  credit  specified  in 
§  1.2110(e)(2)(iii)  of  this  chapter. 

[FR  Doc.  OQ-24065  Filed  10-4-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

49  CFR  Part  391 

[FMCSA  Docket  No.  98-3542  (formerly 
FHWA  Docket  No.  98-3542)] 

RIN  2126-AA06  (formerly  2125-AC63) 

Physical  Qualification  of  Drivers; 
Medical  Examination;  Certificate 

agency:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  document  updates  and 
simplifies  the  medical  examination  form 
that  is  currently  used  to  determine  the 
physical  qualification  of  commercial 
motor  vehicle  (CMV)  drivers  operating 
in  interstate  commerce.  The  FMCSA 
takes  this  action  in  response  to 
numerous  requests  from  medical 
examiners  to  update  and  simplify  the 
medical  examination  form  that  is 
currently  used.  This  action  is  intended 
to  reduce  the  incidence  of  errors  on 
such  forms  and  to  provide  more  imiform 
medical  examinations  of  CMV  drivers 
engaged  in  interstate  commerce.  The 
ciurent  Federal  physical  qualification 
standards  tested  by  medical  examiners 
and  recorded  on  the  form  will  not  be 
revised  in  this  rulemaking. 

DATES:  November  6,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  the  rulemaking,  Ms. 
Sandra  Zywokarte,  Office  of  Bus  and 
Truck  Standards  and  Operations,  (202) 
366-2987;  for  information  about  legal 
issues  related  to  this  notice,  Ms.  Judith 
Rutledge,  Office  of  the  Chief  Counsel, 
(202)  366-2519,  FMCSA,  Department  of 
Transportation,  400  Seventh  Street, 

SW.,  Washington,  DC  20590.  Office 
homs  are  from  7:45  a.m.  to  4:15  p.m., 
e.t.,  Monday  through  Friday,  except 
Federal  holidays. 

SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  computer, 
modem  and  suitable  commvmications 
software  from  the  Government  Printing 
Office’s  Electronic  Bulletin  Board 
Service  at  (202)  512-1661.  Internet  users 
may  reach  the  Office  of  the  Federal 
Register’s  home  page  at:  http:// 
www.nara.gov/fedreg  and  the 
Goveriunent  Printing  Office’s  web  page 
at  http://www.access.gpo.gov/nara. 

Background 

The  authority  to  require  medical 
certification  of  CMV  driver  qualification 


was  originally  granted  to  the  Interstate 
Commerce  Commission  (ICC)  in  the 
Motor  Carrier  Act  of  1935.  The  authority 
was  transferred  to  the  DOT  in  1966  and 
is  durently  codified  at  49  U.S.C. 
31502(b).  On  October  9, 1999,  the 
Secretary  of  Transportation  transferred 
the  motor  carrier  safety  functions 
performed  by  the  Federal  Highway 
Administration  (FHWA)  to  the  Office  of 
Motor  (Carrier  Safety,  a  new  office 
created  in  the  DOT.  This  transfer  was 
performed  pursuant  to  section  338  of 
the  DOT  and  Related  Agencies 
Appropriations  Act,  2000,  Public  Law 
106-69, 113  Stat.  986,  as  amended  by 
Public  Law  106-73, 113  Stat.  1046.  The 
Motor  Carrier  Safety  Improvement  Act 
of  1999,  Public  Law  106-159, 113  Stat. 
1748,  transferred  the  functions  to  the 
Federal  Motor  Carrier  Safety 
Administration  (FMCSA).  As  a  result  of 
the  transfer  of  functions,  the  FMCSA 
now  administers  the  driver  physical 
qualification  standends  and 
examinations  in  49  CFR  Part  391. 

The  first  physical  qualification 
standard  for  CMV  drivers  was  published 
by  the  ICC  in  1939.  It  required  a  driver 
to  have  the  following  minimum 
qualifications: 

Good  physical  and  mental  health;  good 
eyesight:  adequate  hearing;  no  addiction  to 
narcotic  drugs;  and  no  excessive  use  of 
alcoholic  beverages  or  liquors. 

Over  the  next  three  decades,  other 
physical  qualification  regulations  were 
promulgated  by  the  ICC,  but  most  were 
not  clearly  defined  until  1970,  after  the 
creation  of  the  DOT.  On  April  22, 1970 
(35  FR  6458),  the  existing  physical 
qualification  requirements  were 
substantially  tightened,  based  upon 
discussions  with  our  agency’s  medical 
advisors.  This  rule  required  a  driver  to 
have  a  physical  examination  every  2 
years,  included  guidelines  for 
evaluation  of  persons  in  high-risk 
medical  categories,  and  provided  that 
the  examining  physician  be  given  full 
information  about  the  responsibilities  of 
and  the  exacting  demands  made  on 
CMV  drivers.  There  have  been  no  major 
changes  since  then. 

Current  Medical  Examination  Form 

The  current  form,  at  49  CFR  391.43(f), 
has  remained  unchanged  since  it  was 
adopted  by  the  DOT  in  1970.  As  a 
result,  our  agency  has  received 
numerous  requests  to  make  changes  to 
the  current  medical  examination  form. 
Physicians  and  other  medical  providers 
have  indicated  that  the  format,  layout 
and  content  of  the  current  form  are 
outdated,  difficult  to  use,  or  irrelevant. 

Additionally,  substantial  changes  in 
medical  technology  and  the  technology. 


operating  practices,  and  economics  of 
the  motor  carrier  industry  have  affected 
the  lifestyles  of  and,  therefore,  the 
physical  and  mental  demands  placed  on 
CMV  drivers.  Having  agreed  that  the 
cmrent  medical  form  is  outdated  and  its 
continued  use  problematic,  we  decided 
to  initiate  rulemaking  to  revise  the  form. 

Medical  Examination  Form  Revision 
Process 

We  contracted  with  the  Association 
for  the  Advancement  of  Automotive 
Medicine  (AAAM)  to  review  and 
evaluate  the  cmrent  form  and  develop  a 
revised  form.  The  process  was  defined 
and  limited  by  several  norms.  The 
underlying  physical  qualification 
standards  tested  by  medical  providers 
and  recorded  on  the  form  would  not  be 
revised  in  this  rulemaking.  In  addition, 
the  instructions  for  performing  and 
recording  physical  examinations  found 
in  49  CFR  391.43  would  be  revised  only 
to  the  extent  necessary  to  ensure  that 
instructions  to  medical  examiners  are 
understandable  and  consistent  with  the 
information  provided  on  the  proposed 
medical  examination  form  and  guidance 
materials  established  by  us  for  medical 
examiners. 

To  ensme  that  the  revised  form 
reflected  the  most  current  medical 
concepts  and  was  responsive  to  the 
needs  of  the  groups  using  the  forms,  the 
AAAM  convened  a  working  group  to 
serve  as  reviewers  of  the  draft  form.  The 
review  panel  members  included  two 
occupational  health  physicians,  a  motor 
carrier,  two  State  motor  vehicle 
administration  officials  and  our  agency 
representatives.  A  second  draft  of  the 
form  was  then  submitted  to  a 
correspondence  advisory  group, 
providing  a  more  comprehensive  review 
process.  This  larger  group  of  reviewers 
was  made  up  of  medical  providers, 
motor  carriers.  State  motor  vehicle 
agency  representatives,  Canadian  motor 
transport  officials,  our  agency  field  staff, 
and  other  interested  groups. 

Revised  Medical  Examination  Form 

The  revised  form,  modeled  after 
physical  examination  forms  in  use 
today,  has  been  organized  to  (1)  gain 
simplicity  and  efficiency,  (2)  reflect 
cmTent  medical  terminology  and 
examination  components  and  (3)  be  a 
self-contained  document  (i.e.,  the  form 
will,  to  the  extent  possible,  include  all 
relevant  infonnation  necessary  to 
conduct  the  physical  examination  emd 
certification). 

Consistent  with  accepted  practices 
regarding  the  order  of  the  examination, 
the  first  section  of  the  examination  form 
is  completed  by  the  driver.  This  section 
requests  information  on  the  driver’s 
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heeilth  history,  seeking  “yes”  or  “no” 
answers  to  a  variety  of  medical 
condition  questions.  Any  “yes” 
response  requires  further  clarification 
by  the  driver.  Once  this  section  is 
completed,  the  driver  is  required  to  sign 
the  form,  affirming  that  dl  the 
information  contained  in  this  section  is 
accurate  and  complete.  An  additional 
statement  indicates  that  inaccurate, 
false,  or  missing  information  may 
invalidate  both  the  examination  and  any 
Medical  Examiner’s  Certificate  issued 
based  on  it. 

The  second  section  of  the 
examination  form  covers  the  physical 
examination  and  tests  that  are 
performed  by  the  medical  examiner. 

The  medical  examiner  is  provided 
information  on  both  the  relevant  Federal 
physical  qualification  standards  and  the 
tests  required  to  measure  compliance 
with  those  standards.  The  Federal 
standards  and  guidelines  for  evaluation 
of  a  driver’s  vision,  hearing,  and  blood 
pressure  are  included  in  this  section  of 
the  form,  thereby  reducing  the  potential 
for  errors  by  the  medical  examiner. 

Unlike  the  current  physical 
examination  form,  the  revised  form 
clearly  indicates  when  nmnerical 
readings  must  be  recorded.  Space  is  also 
provided  on  the  form  for  recording  any 
optional  tests  which  the  medical 
examiner  considers  necessary  to 
evaluate  a  driver’s  physical 
qualification. 

A  full  page  of  the  revised  form  is 
devoted  to  instruction  emd  recordation 
of  the  medical  examiner’s  findings.  The 
medical  certificate  is  also  provided,  and 
must  be  completed  by  the  medical 
examiner  if  he  or  she  finds  that  the 
driver  meets  all  the  Federal  physical 
qualification  requirements. 

The  third  section  of  the  revised  form 
not  only  sets  forth  the  Federal  physical 
qualification  standards  found  at  49  CFR 
391.41,  but  also  contains  more  detailed 
information  for  the  medical  examiner 
regarding  the  driver’s  role  and  the  types 
of  duties  he  or  she  may  face  as  a  result 
of  his  or  her  employment.  This  section 
also  contains  the  agency’s  guidelines  to 
help  medical  examiners  assess  a  driver’s 
physical  qualification.  These  guidelines 
are  strictly  advisory  and  were 
established  after  consultation  with 
physicians,  States,  and  industry 
representatives. 

In  addition  to  the  revisions  to  49  CFR 
391.43  in  the  final  rule,  we  are  making 
technical  corrections  to  paragraphs  (d) 
and  (g)  of  that  section,  to  paragraphs 
(b)(1)  and  (b)(2)(ii)  under  §  391.41  and 
paragraph  (d)(2)  imder  §  391.49. 

The  FMCSA’s  primary  concern  is  to 
enhance  highway  safety,  rather  than  to 
uimecessarily  limit  employment 


opportunities  for  individuals  with 
physical  impairments.  The  intent  of  the 
final  rule  is  to  facilitate  medical 
providers’  efforts  to  establish  and 
document  the  physical  qualification  of  a 
driver  to  operate  a  CMV  by  promoting 
reliable  and  understandable 
determinations  of  medical  qualification. 

Comments 

On  August  5, 1998,  we  published  an 
NPRM  rulemaking  (63  FR  41769) 
seeking  comments  on  our  proposed 
medied  examination  form.  We  invited 
individuals,  medical  providers,  motor 
carriers,  and  other  interested  peuties  to 
provide  comments  on  how  to  improve 
our  proposed  examination  form  and 
instructions  for  performing  and 
recording  physical  examinations.  Forty- 
six  public  comments  addressing  the 
notice  were  received  and  have  been 
considered  in  our  final  decision  to 
amend  Federal  regulations  governing 
the  examination  to  determine  the 
physical  qualification  of  CMV  drivers 
engaged  in  interstate  commerce. 

We  received  comments  from  23 
physicians,  8  employers  of  truck 
drivers,  4  State  motor  vehicle 
administrations,  1  State  enforcement 
agency,  1  Canadian  motor  vehicle 
agency,  3  trucking  associations,  1  motor 
coach  association,  1  trade  association,  1 
nursing  association,  1  medical 
association  emd  2  advocacy  groups.  The 
majority  of  the  comments  supported  the 
proposed  medical  examination  form 
with  suggestions  for  additions  and 
deletions  to  the  form.  One  comment 
completely  opposed  the  proposal.  Some 
comments  offered  suggestions  for 
additions  or  deletions  without 
indicating  support  for  the  form.  Others 
suggested  chemges  to  the  Federal 
physiced  qualification  standards  tested 
by  medical  examiners  emd  recorded  on 
the  form. 

Although  most  comments  were 
generally  supportive,  a  number  of 
comments  strongly  opposed  providing 
space  on  the  proposed  form  for 
recording  the  results  of  such  optional 
tests  as  an  electrocardiogram  (EGG)  and 
exercise  stress  test  (EST).  Still  others 
expressed  concerns  that  the  form  has 
too  many  pages.  These  comments  and 
others  will  be  discussed  in  detail  below 
by  section,  and  in  accordeuice  with  the 
order  of  the  examination. 

Discussion  of  Comments 
Driver’s  Information 

Comments  directed  to  this  section  of 
the  excunination  form  suggested  format 
changes  for  recording  and  denoting 
certain  information  on  the  form.  The 
FMCSA  has  considered  these  comments 


and  modified  the  form  as  follows:  The 
format  for  recording  the  date  of  birth  on 
the  form  will  show  month,  day  and  year 
and  the  area  code  will  be  denoted  by 
parentheses.  The  agency  has  also  added 
another  category,  other,  to  the  area  on 
the  form  denoting  the  class  of  license 
held  by  the  driver.  This  change  is 
provided  to  accommodate  non-CDL 
licensed  drivers. 

Health  History 

This  section  of  the  form  received  a 
number  of  comments  suggesting 
additions  or  deletions  of  information 
and  changes  to  the  format.  The  Alabama 
Power  Company,  J.B.  Hunt  Transport, 
Inc.,  the  Maryland  Motor  Vehicle 
Administration,  the  Wisconsin 
Department  of  Transportation  and  the 
Ministry  of  Transportation  and 
Highways  in  British  Columbia 
expressed  support  for  the  inclusion  of  a 
driver  certification  statement  affirming 
that  the  information  provided  by  the 
driver  is  acemrate  and  complete.  The 
American  Association  of  Occupational 
Health  Nurses  (AAOHN)  and  the 
Maryland  Motor  Vehicle  Administration 
indicated  that  the  agency’s  statement 
that  encourages  the  medical  examiner  to 
discuss  health  history  information  with 
the  driver  is  not  strong  enough  and  the 
discussion  should  be  required.  Dr. 
Ellison  Wittels  commented  that  “the 
medical  examiner  needs  to  comment  on 
any  “yes”  answer  and  address  the 
severity  of  the  problem.”  Comments 
firom  Dr.  Wittles  and  the  AAOHN 
indicated  that  more  space  should  be 
allotted  for  the  medical  examiner’s 
review  of  the  health  history.  Dr.  John  A. 
Hansen  agreed  that  there  is  inadequate 
space  on  the  proposed  form  for  the 
medical  examiner’s  “impression  and 
opinion,”  and  indicated  that  too  much 
space  is  allocated  to  driver’s  comments 
and  the  listing  of  their  medications.  In 
fact.  Dr.  Hansen  suggests  that,  in 
general,  the  format  of  the  proposed  form 
is  “excessive.” 

The  American  College  of 
Occupational  and  Environmental 
Medicine  (ACOEM)  believes  that  the 
“expanded  medical  history  section 
assists  the  [medical]  examiner  in 
making  a  thorough  evaluation,”  but 
questions  whether  any  of  the  conditions 
listed  in  the  health  history  are  likely  to 
interfere  with  the  driver’s  ability  to 
safely  operate  a  CMV.  The  ACOEM  also 
expressed  concerns  over  the  potential 
for  breaching  confidential  medical 
information. 

The  Owner  Operator  Independent 
Drivers  Association,  Inc.,  (OOIDA)  an 
international  trade  association 
representing  the  interests  of 
independent  owner-operators  and 


Federal  Register / Vol.  65,  No.  194 /Thursday,  October  5,  2000 /Rules  and  Regulations 


59365 


professional  truck  drivers,  supports  the 
overall  goals  of  the  proposal.  However, 
the  OOIDA  raised  concerns  regarding 
the  amount  and  relevancy  of 
information  solicited  under  the  health 
history  section  and  the  confidentiality 
of  medical  information  of  drivers.  The 
OOIDA  believes  that  vague  terminology 
and  a  lack  of  understanding  of  medical 
terms  and  conditions  on  the  part  of 
drivers  will  unjustly  result  in  a  driver 
being  determined  medically 
unqualified.  Therefore,  the  OOIDA 
suggests  that  the  medical  examiner 
complete  the  health  history  section.  The 
OOIDA  also  expressed  concern  that 
information  in  this  section  which  it 
views  as  “unnecessary  and  irrelevant” 
would  be  used  by  employers  for 
purposes  other  than  the  intended 
medical  certification.  Finally,  the 
OOIDA  opposes  the  requirement  for  a 
driver  certification  statement  suggesting 
that  such  a  requirement  will  not  prevent 
drivers  from  f^sifying  or  omitting 
information  if  a  “yes”  response  would 
result  in  the  driver  being  fovmd 
medically  unqualified. 

The  AHAS  commented  that  the 
“FHWA  could  significantly  improve 
highway  safety  by  promoting  increased 
definitive  diagnoses  and  treatment  of 
apnea”  and  noted  that  “many 
preliminary  diagnoses  of  apnea  are 
made  on  the  basis  of  selfi’eport.”  The 
FMCSA  believes  the  information  on 
sleep  disorders  in  this  section  will  help 
elicit  information  from  the  driver 
regarding  any  history  of  sleep  disorders 
and  thereby,  facilitate  the  identification 
and  treatment  of  such  disorders. 

The  FMCSA  has  considered  the 
comments  to  this,  section  and  modified 
the  form  as  follows:  The  two  questions 
regarding  hospitalization  and  serious 
illness  in  the  last  5  years  have  been 
combined  into  one  question  that  reads: 
“any  illness  or  injury  in  the  last  5 
years.”  A  box  has  been  added  to 
indicate  when  medications  are  taken  for 
nervous  or  psychiatric  disorders.  The 
section  on  sleep  disorders  was  modified 
to  include  “pauses  in  breathing  while 
asleep”  and  to  substitute  “loud  snoring” 
for  severe  snoring.  The  term  “severe” 
has  been  dropped  from  the  health 
history  because  it  is  too  subjective. 
Under  the  section  on  diabetes,  the  term 
“pills”  was  substituted  for 
“medication.”  The  condition  “plevurisy” 
has  been  deleted  fi-om  the  form  because 
it  is  non-specific  and  non¬ 
discriminating. 

The  format  for  this  section  has  been 
modified  to  increase  the  space  allotted 
for  the  medical  examiner’s  comments. 
As  a  result,  the  space  allocated  for  the 
driver’s  comments  has  been  reduced. 
The  statement  encouraging  the  medical 


examiner  to  discuss  the  health  history 
with  the  driver  has  been  modified  and 
expanded  to  address  the  use  of 
prescription  and  over-the-counter 
medications.  The  statement  now  reads: 
the  medical  examiner  must  review  and 
discuss  with  the  driver  any  “yes” 
answers  and  potential  hazards  of 
medications,  including  over-the-counter 
medications,  while  driving. 

The  FMCSA’s  modification  of  the 
information  in  the  health  history  is 
limited  because  this  information  has 
previously  been  subject  to  several  levels 
of  review  and  subsequent  changes  by 
the  medical  commimity  and  other 
interested  groups. 

Although  the  health  history  section 
has  been  expanded,  the  FMCSA  believes 
that  this  information  is  necessary  and 
relevant.  Having  this  information  will 
assist  the  medical  examiner  in 
conducting  a  thorough  evaluation  and 
facilitate  the  determination  as  to  the 
likelihood  that  an  individual  has  a 
condition  that  would  interfere  with  the 
safe  operation  of  a  CMV. 

The  FMCSA  agrees  with  the 
comments  that  the  confidentiality  of 
medical  information  is  an  important 
issue  and  takes  the  position  that 
medical  information  is  best  maintained 
by  the  medical  examiner.  In  fact,  the 
Medical  Examiner’s  Certificate  at  49 
CFR  391.43(h)  carries  a  statement 
indicating  that  the  completed  medical 
examination  is  on  file  in  the  office  of  the 
medical  examiner.  Although  the 
FMCSRs  do  not  require  that  the 
completed  medical  examination  form  be 
provided  to  the  employer,  the  FMCSA 
does  not  prohibit  employers  from 
obtaining  copies  of  the  form.  The 
FMCSA  does  not  believe  this  is  a 
problem  since  employers  must  comply 
with  apphcable  State  and  Federal  laws 
regarding  the  privacy  and  maintenance 
of  employee  medical  information. 

The  agency  maintains  that  the  driver 
certification  statement  requirement 
would  discourage  an  individual  fi-om 
omitting  or  falsifying  information  as 
someone  is  likely  to  pause  and  consider 
his/her  action  before  signing  such  a 
statement.  This  is  especially  so  since  the 
deliberate  omission  or  falsification  of 
information  may  invalidate  the 
examination  and  any  Medical 
Excuniner’s  Certificate  issued  based  on 
it. 

The  agency  did  not  adopt  the 
suggestion  of  one  comment  to  allow 
medical  examiners  to  complete  the 
health  history  since  this  is  not  the  usual 
process  for  completion  of  a  health 
history.  However,  to  ensure 
involvement  by  the  medical  examiner, 
the  FMCSA  has  made  the  review  and 


discussion  of  any  “yes”  responses  with 
the  driver  mandatory. 

Testing:  Vision  and  Hearing 

The  majority  of  comments  to  this 
section  were  suggestions  for  amending 
the  actual  vision  and  hearing  standards 
which  is  beyond  the  scope  of  this 
rulemaking.  The  FMCSA  will  consider 
these  comments  in  its  ongoing  review  of 
physical  qualification  requirements  and 
in  any  future  rulemakings  to  amend  the 
standards  imder  §  391.41.  The  agency  is 
considering,  imder  a  separate  notice,  a 
rule  change  regarding  field  of  vision,  an 
area  of  concern  raised  in  several  of  the 
comments.  'This  proposed  change  is 
based  on  a  recent  review  and  the 
recommendations  from  an  expert  panel 
of  ophthalmologists.  (See  Frank  C. 
Berson,  M.D.,  Mark  C.  Kuperwaser, 

M.D.,  Lloyd  Paul  Aiello,  M.D.,  and 
James  W.  Rosenberg.  M.D.,  “Visual 
Requirements  and  Commercial  Drivers,” 
October  16, 1998,  filed  in  the  docket.) 

The  FMCSA  has  considered  the 
comments  to  these  sections  and 
modified  the  form  as  follows:  A  single 
box  designating  “corrective  lens”  has 
been  added  to  the  form.  The  four  boxes 
designating  “glasses”,  “contact  lenses”, 
“right  lens”  and  “left  lens”  on  the 
proposed  form  have  been  deleted. 
Several  comments  indicated  confusion 
over  which  box  to  check  if  an  individual 
wore  both  glasses  and  contact  lenses. 
The  word  “individual”  has  been 
substituted  for  the  word  “patient”  under 
the  section  for  recording  numerical 
readings  for  hearing  testing. 

Testing:  Blood  Pressure/Pulse  Rate 

There  were  relatively  few  comments 
on  this  section  and  the  majority  of  them 
focused  on  the  need  for  additional  space 
on  the  form.  Several  comments 
suggested  the  need  for  additional  space 
on  the  form  to  record  both  the  pulse  rate 
and  the  quality  of  the  pulse.  Odier 
comments  suggested  space  for  recording 
the  second  reading  of  the  blood  pressure 
since  the  instructions  indicate  that  the 
medical  examiner  should  take  at  least 
two  readings  to  confirm  an  individual’s 
blood  pressiure.  Finally,  two  comments 
suggested  changes  to  ^e  recommended 
thresholds  for  acceptable  blood 
pressures. 

The  FMCSA  has  considered  the 
comments  to  this  section  and  modified 
the  form  as  follows:  The  space  allocated 
for  the  pulse  rate  has  been  enlarged  to 
accommodate  the  recording  of  both  the 
pulse  rate  and  the  quality  of  the  pulse. 
The  recommendation  for  space  for 
recording  a  second  blood  pressure 
reading  was  not  adopted  because  the 
medical  examiner  is  not  limited  to  just 
two  readings  and  the  possibility  exists 
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that  several  readings  may  be  necessary 
to  establish  a  fixed  blood  pressure.  Only 
the  fixed  blood  pressure  should  be 
recorded  on  the  form.  Any  change  to  the 
threshold  value  for  an  acceptable  blood 
pressure  is  outside  the  scope  of  this 
rulemeiking.  The  FMCSA  is  considering 
a  review  and  update  of  its 
recommendations  regarding  blood 
pressiure. 

Testing:  Laboratory  and  Other  Test 
Findings 

This  was  cleeirly  one  of  the  most 
commented  on  sections  in  the  proposal. 
The  majority  of  the  comments  were 
opposed  to  including  space  on  the  form 
for  recording  the  optional  tests,  ECG  and 
EST.  Those  opposing  or  having  serious 
concerns  over  this  issue  include:  the 
ATA,  the  CXDIDA,  the  National 
Automobile  Dealers  Association,  the 
Georgia  Motor  Trucking  Association, 

DSI  Transport,  Inc.,  Houston  Industries, 
Inc.,  the  Illinois  State  Police,  Dr.  Russell 
J.  Green,  Medical  Director  for  Hillcrest 
Health  Works,  and  Dr.  Ellison  H. 

Wittels.  The  OOIDA,  Houston 
Industries,  Inc.,  and  Dr.  Wittels  also 
recommended  that  the  Echoceirdiogram 
and  chest  x-ray  be  deleted  firom  the 
form.  Their  opposition  was  based  on  the 
following  concerns:  (1)  The  efficacy  of 
these  tests  to  detect  coronary  artery 
disease  (CAD)  and  predict  future 
coronary  events  in  asymptomatic 
individuals  is  imsupported,  (2)  optional 
tests  would  increase  the  costs  for  all 
parties,  and  (3)  the  appearance  of  the 
optional  tests  on  the  form  will  be 
misinterpreted  as  mandatory 
retirements. 

The  FMCSA  believes  that  the 
concerns  of  the  ATA,  the  OOIDA  and 
others  regarding  the  recommendations 
for  and  recordation  of  the  optional  tests, 
ECG  and  EST,  on  the  examination  form 
have  merit.  According  to  the 
information  (See  part  A.l.  on  “Screening 
for  Asymptomatic  Coronary  Artery 
Disease,”  by  the  U.S.  Preventive 
Services  Task  Force’s  “Guide  to  Clinical 
Preventive  Services,”  2nd  ed., 

Baltimore:  Williams  &  Wilkins, 
December  1995,  in  the  docket  as 
appendix  1  to  the  ATA’s  comment) 
submitted  by  Dr.  Donald  Whorton  (on 
behalf  of  the  ATA)  and  Dr.  Richard 
Moore,  it  seems  that  the  benefits  of 
screening  to  identify  asymptomatic  CAD 
are  unproven.  The  evidence 
summarized  in  the  Guide  indicated  that 
the  use  of  a  resting  ECG  for  screening  for 
asymptomatic  CAD  showed  limited 
sensitivity  and  specificity.  Relative  to 
the  first  quality,  it  was  reported  that  29 
percent  of  patients  with  clinically 
proven  CAD  had  a  normal  resting  ECG 
(a  sensitivity  of  71  percent).  The 


evidence  presented  also  indicated  that 
one-third  to  one-half  of  patients  with 
normal  coroneiry  arteries  had  positive 
findings  (poor  specificity  in  the  50  to  67 
percent  range).  Moreover,  the  Guide 
gave  evidence  that  the  predictive  value 
of  the  resting  ECG  was  low.  Prospective 
studies  foimd  that  symptomatic  CAD 
develops  in  3  to  15  percent  of  persons 
with  abnormal  ECG  findings  and  that 
most  coronary  events  occur  in  persons 
without  resting  ECG  abnormalities. 

Based  on  these  findings,  routine  ECG 
testing  is  not  an  efficient  approach  for 
detecting  CAD  or  predicting  future 
events. 

While  exercise  ECG  is  more  accurate 
than  resting  ECG  in  detecting  CAD  and 
predicting  future  coronary  events,  the 
Guide  reported  that  its  sensitivity  and 
predictive  values  do  not  promote 
comprehensive  endorsement  as  a 
screening  test.  For  example,  most 
patients  with  asymptomatic  CAD  do  not 
have  positive  exercise  results  (poor 
sensitivity).  Relative  to  prediction, 
although  asymptomatic  persons  with  a 
positive  result  on  an  exercise  ECG  are 
more  likely  to  experience  an  event  than 
those  with  a  negative  result,  long-term 
studies  have  shown  that  only  one  to 
eleven  percent  will  suffer  an  acute 
myoccurdial  infeirction  or  sudden  death. 
The  majority  of  events  will  occur  with 
a  negative  test  result.  Thus,  the  less  than 
desirable  qualities  of  exercise  ECG  do 
not  allow  it  to  enjoy  a  broad 
endorsement  as  a  screening  tool  and,  in 
addition,  it  is  more  expensive  than  the 
resting  ECG. 

Notwithstanding  this  lack  of  evidence 
to  support  screening  for  asymptomatic 
CAD,  die  FMCSA  believes  that 
screening  individuals  in  certain 
occupations,  such  as  truck  and  bus 
drivers,  may  be  justified  because  of 
possible  benefits  to  public  safety. 
However,  since  the  FMCSA  is  not  awcire 
of  any  studies  which  have  addressed  the 
efficacy  of  screening  these  individuals 
to  detect  asymptomatic  CAD,  it 
proposes  to  establish  a  panel  of  medical 
experts  to  review  and  make 
recommendations  for  cunending  the 
agency’s  standards  and  guidelines  for 
qualifying  commercial  drivers  with 
cardiac  conditions,  and  for  screening 
drivers  for  cardiac  risk  factors. 

The  FMCSA  has  considered  the 
comments  to  this  section  and  modified 
the  form  as  follows:  Space  will  be 
provided  for  describing  and  recording 
any  optional  tests  which  the  medical 
examiner  considers  necessary  to  assess 
a  driver’s  physical  qualification. 
However,  references  to  specific  tests 
(ECG,  EST,  echocardiogreun,  and  chest 
x-ray)  in  this  section  have  been 
removed.  This  will  eliminate  the 


potential  for  such  optional  tests  to  be 
misinterpreted  as  mandatory 
requirements  and  allow  more  space  for 
the  medical  examiner  to  describe, 
record  and  comment  on  any  optional 
test  conducted  as  part  of  the 
examination. 

Although  the  FMCSA  has  not  adopted 
the  recommendations  of  the  Parents 
Against  Tired  Truckers  (P.A.T.T.)  to 
require  the  eight  question  Epworth 
Sleep  Disorder  Test  as  part  of  the 
physical  examination,  the  agency 
recognizes  and  shares  P.A.T.T.’s 
concerns  that  excessive  day-time 
sleepiness  as  a  result  of  untreated  sleep 
apnea  can  affect  a  driver’s  ability  to 
perform  safely.  The  FMCSA  has  ongoing 
research  to  evaluate  the  prevalence  and 
performance  of  a  population  of  CMV 
drivers  with  sleep  apnea.  An  extension 
of  this  research  involves  the 
development  and  evaluation  of  a 
screening  tool  for  identifying  drivers 
with  sleep  apnea.  Moreover,  the 
FMCSA’s  1991  report,  “Pulmonary/ 
Respiratory  Conditions  and  Commercial 
Drivers,”  provides  specific 
recommendations  for  qualifying  CMV 
drivers  with  sleep  apnea.  This  report 
may  be  obtained  fi*om  the  National 
Technical  Information  Service,  by 
calling  1-800-553-6847  and  identifying 
the  report  by  title  and  “PB”  number 
(PB91-236455),  or  by  going  to:  http:// 
WWW.  f mesa .  dot.gov/rulesregs/ 
medreports.htm. 

Physical  Examination 

This  section  of  the  form  received  a 
number  of  comments  suggesting 
additions  or  deletions  of  information 
and  changes  to  the  format.  There  was 
unanimous  agreement  among  those 
commenting  that  the  recording  of  height 
and  weight  in  centimeters  and 
kilograms  may  be  problematic  and  a 
source  of  errors  and,  therefore,  should 
be  recorded  in  inches  and  pounds. 

Other  comments  indicated  that  the 
“yes”  and  “no”  columns  which  answer 
the  question,  “Is  driver’s  ability  to  safely 
operate  a  commercial  motor  vehicle 
affected?”  may  be  confusing  as  the  usual 
procedure  is  to  check  “yes”  if  there  are 
underlying  abnormalities  and  then 
comment  on  whether  they  present  a 
safety  risk.  A  number  of  comments 
indicated  that  routine  rectal  and  pelvic 
examinations  are  not  appropriate  or 
relevcmt  to  driver  safety  and  should  be 
eliminated.  The  AAOHN  indicated  that 
more  space  should  be  allotted  for  the 
medic^  examiners  comments  to  “yes” 
answers  under  this  section  and 
recommended  expanding  the  section  on 
certification  status  to  include  the  status 
of  individuals  who  meet  the  standard 
and  qualify  for  a  2 -year  medical 
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certificate.  The  proposed  form  indicated 
that  this  section  should  be  completed 
only  if  the  driver  does  not  qualify  for  a 
2-year  certificate. 

The  FMCSA  has  considered  the 
comments  to  this  section  and  modified 
the  form  as  follows:  The  directions  for 
completing  this  section  appear  in  one 
location  oil  the  form  and  now  read: 

Check  “yes”  if  there  are  any 
abnorm^ities.  Check  “no”  if  the  body 
system  is  normal.  Discuss  any  “yes” 
answers  in  detail  in  the  space  below, 
and  indicate  whether  it  would  affect  the 
driver’s  ability  to  operate  a  commercial 
motor  vehicle  safely.  Enter  applicable  • 
item  number  before  each  comment.  If 
organic  disease  is  present,  note  that  it 
has  been  compensated  for.  Height  and 
weight  will  be  recorded  on  the  form  in 
inches  and  pounds  as  the  medical 
community  has  indicated  that  it  is  more 
comfortable  with  these  iinits  of 
measurement.  References  to  both  the 
pelvic  or  rectal  examination  have  been 
dropped  from  the  form,  and  as  a  result, 
the  reference  to  hemorrhoids  was 
dropped  too.  The  term  “abnormal”  has 
been  dropped  because  it  is  too 
subjective  and  the  term  “weakness”  has 
been  substituted  for  semi-paralysis. 
Several  comments  were  not  adopted  as 
they  addressed  areas  extensively 
discussed  by  medical  providers  and 
other  interested  parties  during  the 
development  of  this  rule. 

The  instructions  for  completing  the 
section  on  the  certification  status  has 
been  modified  and  reads:  Note 
Certification  Status  Here.  Additional 
boxes  have  been  added  to  indicate  (1) 
when  a  driver  meets  the  standards  in  49 
CFR  391.41  and  qualifies  for  a  2-year 
medical  certificate,  and  (2)  when  the 
certification  is  conditionally  met  vmder 
the  FMCSRs  (e.g.,  when  wearing 
corrective  lenses,  a  hearing  aid  or  when 
accompanied  by  a  waiver/exemption/ 
skill  performance  evaluation  (SPE) 
certificate).  The  handicapped  driver 
waiver  form  has  been  replaced  by  a  skill 
performance  evaluation  certificate.  See 
65  FR  25285  (May  1,  2000)  for  more 
detailed  information. 

Medical  Examiner’s  Certificate 

The  replica  of  the  Medical  Examiner’s 
Certificate  that  appeared  on  the 
proposed  form  under  item  number  7 
“Physical  Examination”  has  been 
removed  to  allow  more  space  on  the 
form.  This  will  accommodate  the 
information  added  to  the  section  on 
Certification  Status  and  provide 
significantly  more  space  for  the  medical 
examiner’s  comments  under  this 
section. 

The  box  on  the  Medical  Examiner’s 
Certificate  titled,  “Name  (Print)”  has 


been  changed  and  reads:  Medical 
Examiner’s  Name  (Print).  This  was  done 
to  clarify  whose  name  is  to  be  entered 
in  the  box.  Another  box  on  the 
Certificate  which  indicates  that  a  driver 
is  qualified  only  when  accompanied  by 
a  waiver  has  been  modified  and  reads: 

accompanied  by  a _ 

waiver/exemption.  The  term 
“exemption”  has  been  added  to  be 
consistent  with  the  terminology  in  49 
U.S.C.  31315  and  31136(e)  regarding  the 
granting  of  waivers  and  exemptions.  A 
box  has  been  added  to  indicate  that  a 
driver  is  qualified  only  when  carrying 
an  SPE  certificate. 

Instructions  to  the  Medical  Examiner 

The  majority  of  the  comments 
directed  to  this  section  of  the  form  were 
favorable  and  support  the  concept  of  a 
self-contained  form  which  ensures  the 
medical  examiner  access  to  the 
applicable  medical  standards, 
guidelines  and  other  useful  information 
including  the  role  and  duties  of  both  the 
medical  examiner  and  driver.  For 
example,  not  all  medical  examiners,  as 
suggested  in  one  comment,  are  aware  of 
existing  guidance  which  allows  medical 
examiners  to  issue  medical  certificates 
for  periods  less  than  2  years  in  cases 
where  drivers  are  qualified,  but  may 
have  conditions  wMch  require  more 
frequent  monitoring. 

A  niunber  of  comments  opposed  the 
inclusion  in  this  section  of  the 
recommendations  to  conduct  optional 
ECG  and  EST  tests.  They  cited  the  lack 
of  evidence  to  support  such  screening, 
costs  versus  benefits,  and  the  potential 
for  the  optional  tests  to  be 
misinterpreted  as  mandatory. 

The  FMCSA  has  considered  the 
comments  to  this  section  of  the  form 
and  made  the  following  modifications. 
The  recommendations  for  evaluating 
cardiac  risk  factors  and  conducting  the 
optional  baseline  ECG  and  EST  tests 
have  been  removed  from  the 
Instructions  to  the  Medical  Examiner 
(Advisory  Criteria)  on  the  form  and  ft’om 
the  Instructions  for  Performing  and 
Recording  Physical  Excuninations, 

Heart,  at  49  CFR  391.43  (f).  However, 
these  recommendations  have  been  and 
are  currently  available  to  assist  medical 
examiners  in  making  physical 
qualification  determinations,  and  are 
found  in  the  FMCSA’s  conference 
report,  “Cardiac  Conditions  and 
Commercial  Drivers.”  This  report  may 
be  obtained  from  the  National  Technical 
Information  Service,  by  calling  1-800- 
553-6847,  and  identifying  the  report  by 
title  and  “PB”  number  (PB88-233960), 
or  by  going  to:  http:// 
www.fmcsa.dot.gov/nilesregs/ 
medreports.htm.  Moreover,  as 


previously  indicated,  the  FMCSA  plans 
to  establish  a  medical  panel  to  review 
its  cardiac  standards  and  guidelines  for 
qualifying  commercial  drivers.  As  part 
of  the  review,  the  panel  will  be  asked  to 
address  the  issue  of  screening  CMV 
drivers  for  CAD.  Other  modifications  to 
this  section  were  either  editorial  in 
nature  or  changes  to  update  information 
to  be  consistent  with  current  FMCSA 
guidelines. 

Several  comments  recommended 
designating  or  certifying  medical 
examiners  to  ensure  more  uniform 
evaluations  for  fitness  to  operate  CMVs. 
This  issue  is  being  addressed  imder  a 
separate  rulemaking  which  proposes  to 
link  the  driver  physical  qualification 
determinations  with  the  CDL  process. 

Format  of  the  Examination  Form 

In  general,  comments  on  the  format 
were  favorable.  J.B.  Himt  Transport,  Inc. 
stated,  “placing  applicable  FHWA 
guidance  directly  on  the  proposed  form 
*  *  *  is  an  effective  way  to  insvire  the 
medical  examiner  is  aware  of  the 
specific  regulation.”  The  ATA  stated, 
“FHWA’s  revised  medical  examination 
form,  coupled  with  the  above  discussed 
ATA  recommendations,  will  help  serve 
as  an  adequate  means  to  provide 
consistency  and  completeness.”  The 
ATA  recommended  that  the  FHWA 
permit  motor  carriers  the  flexibility  to 
reformat  the  form  to  fewer  pages, 
provided  that  the  content  of  the  form 
remains  the  same,  and  allow  the  form  to 
be  maintained  electronically.  The  AHAS 
commented,  “Advocates  believes  that, 
taken  as  a  whole,  both  the  form  itself 
and  the  supplementary  guidance  that 
the  agency  wants  to  provide  in  order  to 
guide  health  care  providers  will  be 
substantial  improvements  over  the 
present  form.  We  agree  with  FHWA  that 
the  use  of  this  form  with  its  added 
guidance  to  practitioners  coiild  have  a 
positive  economic  impact  by  resulting 
in  more  careful  screening  of  commercial 
drivers  to  detect  health  conditions  that 
could  prove  to  be  a  safety  risk  both  for 
drivers  and  for  the  occupants  of  other 
vehicles  sharing  the  road  with  large 
trucks  and  buses.” 

Other  comments  indicated  that  the 
form  has  too  many  pages  and 
questioned  whether  medical  examiners 
would  read  them.  The  ACOEM 
commented,  “It  is  unlikely  that 
expanding  explanations  firom  one  side 
of  a  page  to  four  sides  will  drastically 
increase  the  quality.”  The  Federal 
Express  Corporation  believes  “the 
proposed  three  page  form  unnecessarily 
adds  to  the  paperwork  burden  of 
medical  examiners  and  motor  carriers.” 
Schneider  National  did  not  comment 
specifically  on  the  proposed  form,  but 
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included  a  copy  of  its  physical  exam 
form  which  Schneider  considers  both 
“comprehensive”  and  “helpful”  in 
determining  driver  fitness.  The 
Schneider  form  includes  a  3-page 
physical  exam  form,  1-page  driver’s  job 
description  and  2  pages  of  instructional/ 
informational  materials,  for  a  total  of  6 
pages. 

The  FMCSA  believes  the  format  of  its 
examination  form  achieves  the  agency’s 
overall  objectives  of  accuracy  and 
efficiency,  and  to  be  a  self-contained 
document.  Although  the  FMCSA  has 
concluded  that  the  new  form  would  not 
increase  cost  and  time  burdens,  it  has 
adopted  the  ATA’s  recommendation  to 
allow  motor  carriers  and  others  to 
reformat  the  form,  including  an 
electronic  version,  so  long  as  it  remains 
a  self-contained  form  and  incorporates 
all  of  the  information  in  49  CFR 
391.43(f),  as  amended  in  this 
rulemaking. 

In  addition  to  the  revisions  to  49  CFR 
391.43  in  this  final  rule,  the  FMCSA  has 
made  technical  corrections  to 
paragraphs  (c)(1),  (d)  and  (g)  of  that 
section.  We  are  also  making  technical 
corrections  to  49  CFR  391.41, 
paragraphs  (b)(1)  and  (b)(2)(ii)  and 
finally,  to  49  CFR  391.49,  paragraph 
(d)(2). 

The  FMCSA’s  primary  concern  is  to 
enhance  highway  safety,  not  to 
unnecessarily  limit  employment 
opportunities  for  individuals  with 
physical  impairments.  Consistent  with 
its  safety  mandate  and  regulations,  the 
FMCSA  is  interested  in  promoting 
individual  determinations  of  medical 
qualification  to  operate  a  CMV.  The 
revised  medical  examination  form  is 
intended  to  facilitate  medical 
examiners’  efforts  to  establish  and 
document  the  physical  qualifications  of 
a  driver  to  operate  a  CMV  by  promoting 
reliable  and  understandable 
determinations  of  physical  qualification. 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FMCSA  has  determined  that  this 
action  is  not  a  significant  regulatory 
action  imder  Executive  Order  12866  or 
significant  under  the  regulatory  policies 
and  procedures  of  the  DOT.  It  is 
anticipated  that  the  economic  impact  of 
this  final  rule  will  be  niinimal  because 
the  use  of  existing  printed  supplies  of 
the  forms  addressed  in  this  action  will 
be  allowed  until  the  forms  are  depleted, 
or  until  12  months  after  the  effective 
date  of  this  rulemaking,  whichever 
occurs  first.  Allowing  the  use  of  existing 
forms  will  avert  substantial  monetary' 
loss  by  motor  carriers,  medical 
providers,  and  vendors  of  forms  that 


might  otherwise  result  from  this 
rulemaking.  Moreover,  users  of  the 
examination  form  have  the  flexibility  to 
reformat  the  form  to  fewer  pages, 
including  an  electronic  version  so  long 
as  it  remains  a  self-contained  form  and 
incorporates  all  of  the  information  in  49 
CFR  391.43(f),  as  amended  in  this 
rulemaking.  According  such  flexibility 
will  have  the  potential  to  reduce  costs. 
This  action  will  facilitate  regulatory 
uniformity  and  result  in  easier 
compliance  with  and  enforcement  of  the 
driver  qualification  requirements  of  the 
FMCSRs.  This  form  will,  to  the  extent 
possible,  include  all  relevant 
information  necessary  to  establish  and 
record  the  physical  qualification  of  a 
driver  to  operate  a  CMV.  As  a  result,  the 
FMCSA  believes  that  this  rulemaking 
will  have  a  positive  economic  impact. 
Therefore,  a  full  regulatory  evaluation  is 
not  required. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612,  the 
FMCSA  has  evaluated  the  effects  of  this 
final  rule  on  small  entities.  The  FMCSA 
believes  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  or 
the  nation’s  economy  because  it  would 
allow  individual  small  carriers,  medical 
examiners  and  vendors  of  the  form  to 
use  the  forms  they  now  have  on  hand 
until  those  supplies  have  been  depleted, 
or  until  12  months  after  the  effective 
date  of  this  rulemaking.  Additionally, 
users  of  the  forms  will  have  the 
flexibility  to  reformat  the  forms  to  less 
pages,  including  an  electronic  version, 
so  long  as  it  remains  a  self-contained 
form  and  incorporates  all  of  the 
information  in  49  CFR  391.43(f),  as 
amended  in  this  rulemaking.  To  the 
extent  that  this  final  rule  will  facilitate 
compliance  with  driver  qualification 
requirements,  the  projected  positive 
economic  impact  is  not  expected  to  be 
sufficiently  significant  to  warrant  a  full 
regulatory  evaluation.  Accordingly,  the 
FMCSA  certifies  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Unfunded  Mandates  Reform  Act  of 
1995 

The  FMCSA  has  determined  that  this 
rulemaking  will  not  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  or  by  the  private  sector,  in 
the  aggregate  of  $100  million  or  more  in 
any  one  year,  as  required  by  the 
Unfunded  Mandates  Reform  Act  of  1995 
(2  U.S.C.  15e32). 


Executive  Order  13132  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132  dated  August  4,  1999,  and  it  has 
been  determined  this  action  does  not 
have  a  substantial  direct  effect  or 
sufficient  federalism  implications  on 
States  that  would  limit  Ae 
policymaking  discretion  of  the  States. 
Nothing  in  this  document  directly 
prempts  any  State  law  or  regulation. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217, 
Motor  Carrier  Safety.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  do  not  apply  to  this  program. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purposes  of  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (42  U.S.C.  4321  et  seq.),  and 
has  determined  that  this  action  will  not 
have  any  effect  on  the  quality  of  the 
environment. 

Paperwork  Reduction  Act  of  1995 

Under  the  Paperwork  Reduction  Act 
of  1995  (PRA)  (44  U.S.C.  3501,  et  seq.). 
Federal  agencies  must  obtain  approval 
from  the  Office  of  Management  and 
Budget  (OMB)  for  each  collection  of 
information  they  conduct,  sponsor,  or 
require  through  regulations.  The 
FMCSA  has  determined  that  this  final 
rule  will  affect  collection  of  information 
requirements  for  the  purposes  of  the 
PRA  because  it  revises  a  form  associated 
with  a  ciurently-approved  information 
collection  covered  by  OMB  Approval 
No.  2126-0006,  entitled  Medical 
Qualification  Requirements.  Interested 
parties  were  invited  to  provide 
comments  regarding  the  form  revision 
in  an  NPRM  which  was  issued  on 
August  5, 1998.  Comments  which  were 
received  are  discussed  above  in 
Discussion  of  Comments.  Because  the 
current  information  collection  is  due  to 
expire  on  September  30,  2000,  it  has 
been  submitted  to  OMB  for  a  three-year 
renewal.  The  renewal  request,  which 
includes  a  revised  estimate  of  20 
minutes  to  complete  and  document  the 
medical  examination,  is  more  accurate. 
The  FMCSA  is  not  making  any 
additional  revisions  to  the  information 
collection  as  a  result  of  this  final  rule. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
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Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects  in  49  CFR  Part  391 

Driver  qualifications-physical 
examinations.  Highway  safety.  Motor 
carriers.  Reporting  and  recordkeeping 
requirements.  Safety,  Transportation. 

Issued  on:  September  19,  2000. 

Clyde  J.  Hart,  Jr., 

Acting  Deputy  Administrator,  Federal  Motor 
Carrier  Safety  Administration. 

In  consideration  of  the  foregoing,  the 
FMCSA  amends  title  49,  CFR,  chapter 
III,  part  391  as  set  forth  below: 

PART  391— QUALIFICATIONS  OF 
DRIVERS  [AMENDED] 

1.  The  authority  citation  for  part  391 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  322,  504,  31133, 
31136,  and  31502;  and  49  CFR  1.73. 

2.  Section  391.41  is  amended  by 
revising  paragraphs  (h)(1)  and  (h)(2)(ii) 
to  read  as  follows: 

§  391 .41  Physical  qualifications  for 
drivers. 

***** 

(b)  *  *  * 

(1)  Has  no  loss  of  a  foot,  a  leg,  a  hand, 
or  an  arm,  or  has  been  granted  a  skill 
performance  evaluation  certificate 
pursuant  to  §  391.49; 

(2) *  *  * 

(ii)  An  arm,  foot,  or  leg  which 
interferes  with  the  ability  to  perform 
normal  tasks  associated  with  operating 
a  commercial  motor  vehicle;  or  any 
other  significant  limb  defect  or 
limitation  which  interferes  with  the 
ability  to  perform  normal  tasks 
associated  with  operating  a  commercial 
motor  vehicle;  or  has  been  gremted  a 
skill  performance  evaluation  certificate 
pursuant  to  §  391.49. 
***** 

3.  Section  391.43  is  amended  by 
revising  paragraphs  (c)(1),  (d),  (f),  (g) 
and  (h)  to  read  as  follows: 

§391.43  Medical  examination;  certificate 
of  physical  qualification. 
***** 

(c)  *  *  * 

(1)  Be  knowledgeable  of  the  specific 
physical  and  mental  demands 
associated  with  operating  a  conunercial 
motor  vehicle  and  the  requirements  of 
this  subpart,  including  the  medical 
advisory  criteria  prepared  by  the  FHWA 
as  guidelines  to  aid  file  medical 


examiner  in  making  the  qualification 
determination;  and 
*  *  *  *  *  * 

(d)  Any  driver  authorized  to  operate 
a  commercial  motor  vehicle  within  an 
exempt  intracity  zone  pursuant  to 
§  391.62  of  this  part  shall  furnish  the 
examining  medical  examiner  with  a 
copy  of  the  medical  findings  that  led  to 
the  issuance  of  the  first  certificate  of 
medical  examination  which  allowed  the 
driver  to  operate  a  commercial  motor 
vehicle  wholly  within  an  exempt 
intracity  zone. 

***** 

(f)  The  medical  examination  shall  be 
performed,  and  its  results  shall  be 
recorded,  substantially  in  accordance 
with  the  following  instructions  and 
examination  form.  Existing  forms  may 
be  used  until  current  printed  supplies 
are  depleted  or  until  November  6,  2001, 
whichever  occurs  first. 

Instructions  for  Performing  and  Recording 
Physical  Examinations 

The  medical  examiner  must  be  familiar 
with  49  CFR  391.41,  Physical  qualifications 
for  drivers,  and  should  review  these 
instructions  before  performing  the  physical 
examination.  Answer  each  question  “yes”  or 
“no”  and  record  numerical  readings  where 
indicated  on  the  physical  examination  form. 

The  medical  examiner  must  be  aware  of 
the  rigorous  physical,  mental,  and  emotional 
demands  placed  on  the  driver  of  a 
commercial  motor  vehicle.  In  the  interest  of 
public  safety,  the  medical  examiner  is 
required  to  certify  that  the  driver  does  not 
have  any  physical,  mental,  or  organic 
condition  that  might  affect  the  driver’s  ability 
to  operate  a  commercial  motor  vehicle  safely. 

General  information.  The  purpose  of  this 
history  and  physical  examination  is  to  detect 
the  presence  of  physical,  mental,  or  organic 
conditions  of  such  a  character  and  extent  as 
to  affect  the  driver’s  ability  to  operate  a 
commercial  motor  vehicle  safely.  The 
examination  should  be  conducted  carefully 
and  should  at  least  include  all  of  the 
information  requested  in  the  following  form. 
History  of  certain  conditions  may  be  cause 
for  rejection.  Indicate  the  need  for  further 
testing  and/or  require  evaluation  by  a 
specialist.  Conditions  may  be  recorded  which 
do  not,  because  of  their  character  or  degree, 
indicate  that  certification  of  physical  fitness 
should  be  denied.  However,  these  conditions 
should  be  discussed  with  the  driver  and  he/ 
she  should  be  advised  to  take  the  necessary 
steps  to  insure  correction,  particularly  of 
those  conditions  which,  if  neglected,  might 
affect  the  driver’s  ability  to  drive  safely. 

General  appearance  and  development. 

Note  marked  overweight.  Note  any  postural 
defect,  perceptible  limp,  tremor,  or  other 
conditions  that  might  be  caused  by 
alcoholism,  thyroid  intoxication  or  other 
illnesses. 

Head-eyes.  When  other  than  the  Snellen 
chart  is  used,  the  results  of  such  test  must  be 
expressed  in  values  comparable  to  the 
standard  Snellen  test.  If  the  driver  wears 


corrective  lenses  for  driving,  these  should  be 
worn  while  driver’s  visual  acuity  is  being 
tested.  If  contact  lenses  are  worn,  there 
should  be  sufficient  evidence  of  good 
tolerance  of  and  adaptation  to  their  use. 
Indicate  the  driver’s  need  to  wear  corrective 
lenses  to  meet  the  vision  standard  on  the 
Medical  Examiner’s  Certificate  by  checking 
the  box,  “Qualified  only  when  wearing 
corrective  lenses.”  In  recording  distance 
vision  use  20  feet  as  normal.  Report  all  vision 
as  a  fraction  with  20  as  the  numerator  and 
the  smallest  type  read  at  20  feet  as  the 
denominator.  Monocular  drivers  are  not 
qualified  to  operate  commercial  motor 
vehicles  in  interstate  commerce. 

Ears.  Note  evidence  of  any  ear  disease, 
symptoms  of  aural  vertigo,  or  Meniere’s 
Syndrome.  When  recording  hearing,  record 
distance  from  patient  at  which  a  forced 
whispered  voice  can  first  be  heard.  For  the 
whispered  voice  test,  the  individual  should 
be  stationed  at  least  5  feet  from  the  examiner 
with  the  ear  being  tested  turned  toward  the 
examiner.  The  other  ear  is  covered.  Using  the 
breath  which  remains  after  a  normal 
expiration,  the  examiner  whispers  words  or 
random  numbers  such  as  66, 18,  23,  etc.  The 
examiner  should  not  use  only  sibilants  (s- 
sounding  test  materieils).  The  opposite  ear 
should  be  tested  in  the  same  manner.  If  the 
'individual  fails  the  whispered  voice  test,  the 
audiometric  test  should  be  administered.  For 
the  audiometric  test,  record  decibel  loss  at 
500  Hz,  1,000  Hz,  and  2,000  Hz.  Average  the 
decibel  loss  at  500  Hz,  1,000  Hz  and  2,000 
Hz  and  record  as  described  on  the  form.  If 
the  individual  fails  the  audiometric  test  and 
the  whispered  voice  test  has  not  been 
administered,  the  whispered  voice  test 
should  be  performed  to  determine  if  the 
standard  applicable  to  that  test  can  be  met. 

Throat.  Note  any  irremediable  deformities 
likely  to  interfere  with  breathing  or 
swallowing. 

Heart.  Note  murmurs  and  arrhythmias,  and 
any  history  of  an  enlarged  heart,  congestive 
heart  failure,  or  cardiovascular  disease  that  is 
accompanied  by  syncope,  dyspnea,  or 
collapse.  Indicate  onset  date,  diagnosis, 
medication,  and  any  ciurent  limitation.  An 
electrocardiogram  is  required  when  findings 
so  indicate. 

Blood  pressure  (BP).  If  a  driver  has 
hypertension  and/or  is  being  medicated  for 
hypertension,  he  or  she  should  be  recertified 
more  frequently.  An  individual  diagnosed 
with  mild  hypertension  (initial  BP  is  greater 
than  160/90  but  below  181/105)  should  be 
certified  for  one  3-month  period  and  should 
be  recertified  on  an  annual  basis  thereafter  if 
his  or  her  BP  is  reduced.  An  individual 
diagnosed  with  moderate  to  severe 
hypertension  (initial  BP  is  greater  than  180/ 

104)  should  not  be  certified  until  the  BP  has 
been  reduced  to  the  mild  range  (below  181/ 

105) .  At  that  time,  a  3-month  certification  can 
be  issued.  Once  the  driver  has  reduced  his 

or  her  BP  to  below  161/91,  he  or  she  should 
be  recertified  every  6  months  thereafter. 

Lungs.  Note  abnormal  chest  wall 
expansion,  respiratory  rate,  breath  sounds 
including  wheezes  or  alveolar  rales,  impaired 
respiratory  function,  dyspnea,  or  cyanosis. 
Abnormal  finds  on  physical  exam  may 
require  further  testing  such  as  pulmonary 
tests  and/or  x-ray  of  chest. 
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Abdomen  and  Viscera.  Note  enlarged  liver, 
enlarged  spleen,  abnormal  masses,  bruits, 
hernia,  and  significant  abdominal  wall 
muscle  weakness  and  tenderness.  If  the 
diagnosis  suggests  that  the  condition  might 
interfere  with  the  control  and  safe  operation 
of  a  commercial  motor  vehicle,  further  testing 
and  evaluation  is  required. 

Genital-urinary  and  rectal  examination.  A 
urinalysis  is  required.  Protein,  blood  or  sugar 
in  the  urine  may  be  an  indication  for  furtlier 
testing  to  rule  out  any  underlying  medical 
problems.  Note  hernias.  A  condition  causing 
discomfort  should  he  evaluated  to  determine 
the  extent  to  which  the  condition  might 
interfere  with  the  control  and  safe  operation  • 
of  a  commercial  motor  vehicle. 

Neurological.  Note  impaired  equilibrium, 
coordination,  or  speech  pattern;  paresthesia; 
asymmetric  deep  tendon  reflexes;  sensory  or 
positional  abnormalities;  abnormal  patellar 
and  Babinski's  reflexes;  ataxia.  Abnormal 
neurological  responses  may  be  an  indication 
for  further  testing  to  nile  out  an  underlying 
medical  condition.  Any  neurological 
condition  should  be  evaluated  for  the  nature 
and  severity  of  the  condition,  the  degree  of 
limitation  present,  the  likelihood  of 
progressive  limitation,  and  the  potential  for 


sudden  incapacitation.  In  instances  where 
the  medical  examiner  has  determined  that 
more  frequent  monitoring  of  a  condition  is 
appropriate,  a  certificate  for  a  shorter  period 
should  be  issued. 

Spine,  musculoskeletal.  Previous  surgery, 
deformities,  limitation  of  motion,  and 
tenderness  should  be  noted.  Findings  may 
indicate  additional  testing  and  evaluation 
should  be  conducted. 

Extremities.  Carefully  examine  upper  and 
lower  extremities  and  note  any  loss  or 
impairment  of  leg,  foot,  toe,  arm,  hand,  or 
finger.  Note  any  deformities,  atrophy, 
paralysis,  partial  paralysis,  clubbing,  edema, 
or  hypotonia.  If  a  hand  or  finger  deformity 
exists,  determine  whether  prehension  and 
power  grasp  are  sufficient  to  enable  the 
driver  to  maintain  steering  wheel  grip  and  to 
control  other  vehicle  equipment  during 
routine  and  emergency  driving  operations.  If 
a  foot  or  leg  deformity  exists,  determine 
whether  sufficient  mobility  and  strength  exist 
to  enable  the  driver  to  operate  pedals 
properly.  In  the  case  of  any  loss  or 
impairment  to  an  extremity  which  may 
interfere  with  the  driver’s  ability  to  operate 
a  commercial  motor  vehicle  safely,  the 
medical  examiner  should  state  on  the 


medical  certificate  “medically  unqualified 
unless  accompanied  by  a  Skill  Performance 
Evaluation  Certificate.”  The  driver  must  then 
apply  to  the  Field  Service  Center  of  the 
FMCSA,  for  the  State  in  which  the  driver  has 
legal  residence,  for  a  Skill  Performance 
Evaluation  Certificate  under  §  391.49. 

Laboratory  and  Other  Testing.  Other  test(s) 
may  be  indicated  based  upon  the  medical 
history  or  findings  of  the  physical 
examination. 

Diabetes.  If  insulin  is  necessary  to  control 
a  diabetic  driver’s  condition,  the  driver  is  not 
qualified  to  operate  a  commercial  motor 
vehicle  in  interstate  commerce.  If  mild 
diabetes  is  present  and  it  is  controlled  by  use 
of  an  oral  hypoglycemic  drug  and/or  diet  and 
exercise,  it  should  not  be  considered 
disqualifying.  However,  the  driver  must 
remain  under  adequate  medical  supervision. 

Upon  completion  of  the  examination,  the 
medical  examiner  must  date  and  sign  the 
form,  provide  his/her  full  name,  office 
address  and  telephone  number.  The 
completed  medical  examination  form  shall 
be  retained  on  file  at  the  office  of  the  medical 
examiner. 

BILLING  CODE  4910-22-P 
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(g)  If  the  medical  examiner  finds  that  section  and  furnish  one  copy  to  the  may  be  used  until  current  printed 

the  person  he/she  examined  is  person  who  was  examined  and  one  copy  supplies  are  depleted  or  imtil  November 

physically  qualified  to  drive  a  to  the  motor  carrier  that  employs  him/  6,  2001,  whichever  occurs  first, 

commercial  motor  vehicle  in  accordance  her.  billing  code  4910-22-p 

with  §  391.41(b),  the  medical  examiner  (h)  The  medical  examiner’s  certificate 
shall  complete  a  certificate  in  the  form  shall  be  substantially  in  accordance 

prescribed  in  paragraph  (h)  of  this  with  the  following  form.  Existing  forms 


59380 


Federal  Register /Vol.  65,  No.  194 /Tlmrsday,  October  5,  2000 /Rules  and  Regulations 


§391.49  [Amended] 

4.  Section  391.49  is  amended  in 
paragraph  (d)(2)  by  revising  the 
erroneous  reference  “§  391.43(e)”  to 
read  “§  391.43(h)”. 

[FR  Doc.  00-25337  Filed  10--1-00:  8:45  am] 
BILLING  CODE  4910-22-C 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  000211039-0039-01;  I.D. 
092900A] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Shortraker  and 
Rougheye  Rockfish  in  the  Eastern 
Regulatory  Area  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Closvire. 

SUMMARY:  NMFS  is  prohibiting  retention 
of  shortraker  and  rougheye  rockfish  in 
the  Eastern  Regulatory  Area  of  the  Gulf 
of  Alaska  (GOA).  NMFS  is  requiring  that 
catch  of  shortraker  and  rougheye 
rockfish  in  this  area  be  treated  in  the 
same  manner  as  prohibited  species  and 
discarded  at  sea  with  a  minimum  of 
injury.  This  action  is  necessSly  because 
the  amoimt  of  the  2000  total  allowable 


catch  (TAG)  of  shortraker  and  rougheye 
rockfish  in  this  area  has  been  reached. 
DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  October  2,  2000,  until  2400 
hrs,  A.l.t.,  December  31,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Nick 
Hindman  907-586-7006  or 
nick.hindman@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone  - 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Coimcil 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 

The  amoimt  of  the  2000  TAC  of 
shortraker  and  rougheye  rockfish  in  the 
Eastern  Regulatory  Area  of  the  GOA  was 
established  as  590  metric  tons  by  the 
Final  2000  Harvest  Specifications  of 
Groundfish  for  the  GOA  (65  FR  8298, 
February  18,  2000).  See  § 

679.20(c)(3)(ii). 

In  accordance  with  §  679.20(d)(2),  the 
Administrator,  Alaska  Region,  NMFS, 
has  determined  that  the  eunount  of  the 
2000  TAC  for  shortraker  and  rougheye 
rockfish  in  the  Eastern  Regulatory  Area 
of  the  GOA  has  been  reached.  Therefore, 
NMFS  is  requiring  that  further  catches 
of  shortraker  and  rougheye  rockfish  in 
the  Eastern  Regulatory  Area  of  the  GOA 


be  treated  as  prohibited  species  in 
accordance  with  §  679.21(b). 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
fi'om  the  fishery.  NMFS  finds  that 
implementing  this  action  immediately 
to  prevent  overharvesting  the  amount  of 
the  2000  TAC  for  shortraker  and 
rougheye  rockfish  in  the  Eastern 
Regulatory  Area  of  the  GOA  constitutes 
good  cause  to  waive  the  requirement  to 
provide  prior  notice  and  the 
opportimity  for  public  comment 
pursuant  to  authority  set  forth  at  5 
U.S.C.  553(b)(B)  as  such  procedure 
would  be  impracticable  and  contrary  to 
the  public  interest.  Moreover,  the  fleet 
has  taken  the  amoimt  of  the  2000  TAC 
for  shortraker  and  rougheye  rockfish  in 
the  Eastern  Regulatory  Area  of  the  GOA. 
As  further  delay  would  only  result  in 
overharvest,  NJ^S  finds  that  this 
constitutes  good  cause  under  5  U.S.C. 
553(d),  to  waive  the  delay  in  the 
effective  date. 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  under  E.O. 
12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  October  2,  2000. 

Clarence  Pautzke, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 

[FR  Doc.  00-25621  Filed  10-2-00;  4:30  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFR  Part  39 

[Docket  No.  2000-NM-205-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  737-200,  -200C,  -300,  and 
-  400  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
revise  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  737-200,  -200C,  -300, 
and  —400  series  airplanes,  that 
currently  requires  repetitive  visual  and 
high  frequency  eddy  current  (HFEC) 
inspections  to  detect  cracking  of  the 
comers  of  the  door  frame  and  the  cross 
beams  of  the  aft  cargo  door,  and 
corrective  actions,  if  necessary.  That 
amendment  also  mandates 
accomplishment  of  a  modification  to  the 
aft  cargo  door,  which  would  terminate 
the  repetitive  inspection  requirements. 
This  action  would  revise  the 
compliance  time  of  the  terminating 
action.  The  actions  specified  by  this 
proposal  are  intended  to  prevent  fatigue 
cracking  of  the  corners  of  the  doorframe 
and  the  crossbeams  of  the  aft  cargo  door, 
which  could  result  in  rapid 
depressurization  of  the  airplane. 

DATES:  Comments  must  be  received  by 
November  20,  2000. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2005-NM- 
205-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this  ' 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  also 
be  sent  via  the  Internet  using  the 


following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  the  Internet  must  contain  “Docket 
No.  2000-NM-205-AD”  in  the  subject 
line  and  need  not  be  submitted  in 
triplicate. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 

P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Marsh,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Seattle  Aircraft  Certification  Office, 

1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-2028;  telephone 
(425)  227-2557;  fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  munber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  [e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 


Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  2000-NM-205-AD.” 

The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2000-NM-205-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055—4056. 

Discussion 

On  March  24,  2000,  the  FAA  issued 
AD  2000-06-1 3,  amendment  39-11654 
(65  FR  17583,  April  4,  2000),  applicable 
to  certain  Boeing  Model  737-200, 

—  200C,  —  300,  and  -  400  series 
airplanes,  to  require  repetitive  visual 
inspections  and  repetitive  high 
frequency  eddy  current  (HFEC) 
inspections  to  detect  cracking  of  the 
comers  of  the  door  frame  and  the  cross 
beeuns  of  the  aft  cargo  door,  and 
corrective  actions,  if  necessary.  That 
amendment  also  mandates 
accomplishment  of  a  modification  to  the 
aft  cargo  door  that  terminates  the 
repetitive  inspection  requirements.  The 
actions  specified  by  that  AD  are 
intended  to  prevent  fatigue  cracking  of 
the  comers  of  the  door  fi'ame  and  the 
cross  beams  of  the  aft  cargo  door,  which 
could  result  in  rapid  depressurization  of 
the  airplane. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  that  AD,  the 
FAA  has  reviewed  AD  2000-06-13  and 
determined  that  the  compliemce  times 
specified  for  the  terminating  action  in 
paragraph  (e)  of  that  AD  can  be  relaxed 
somewhat.  Paragraph  (e)  of  that  AD 
states  the  compliance  times  as,  “prior  to 
the  accumulation  of  12,000  total  flight 
cycles,  or  within  4  years  after  the 
effective  date  of  this  AD,  whichever 
occurs  later.”  However,  the  FAA  now 
has  determined  that  the  terminating 
action  (modification  of  the  aft  cargo 
door)  could  be  accomplished  within 
“12,000  flight  cycles  or  4  years  after  the 
effective  date  of  this  AD,  whichever 
occvns  later.”  The  revision  to  the 
compliance  time  will  permit  a 
reasonable  and  adequate  amount  of  time 
for  operators  to  accomplish  the 
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terminating  action,  and  will  not 
adversely  Effect  safety. 

Editorial  Explanation 

The  FAA  also  has  noted  that  in 
paragraphs  {a)(2),  (a)(3).  (a)(4),  and  Note 
2  of  AD  2000-06-13,  reference  is  made 
to  performing  certain  actions  in 
accordance  with  certain  paragraphs  (i.e., 
paragraph  ni.C.,  paragraph  III.E.,  or 
paragraph  HI.F)  of  part  1  of  the 
Accomplishment  Instructions  of  Boeing 
Alert  Service  Bulletin  737-52A1079, 
Revision  6,  dated  November  18, 1999. 
While  those  specific  paragraph 
references»are  correct  for  references  to 
Revision  5  of  the  Boeing  Alert  Service 
Bulletin,  they  are  not  the  correct 
paragraph  references  of  Revision  6  of 
the  ^ert  service  bulletin.  However,  the 
correct  reference  section  for  both 
Revision  5  and  Revision  6  is  still  in  part 
1  of  the  Accomplishment  Instructions. 
Therefore,  the  FAA  has  deleted  the 
references  to  specific  paragraphs  of  part' 
1  of  the  Accomplishment  Instructions  of 
the  alert  service  bulletin  and  retained 
reference  only  to  part  1.  Specifying  that 
the  actions  must  be  accomplished  in 
accordance  with  “Part  1  of  the 
Accomplishment  Instructions”  of  either 
revision  will  clarify  and  correct  the 
appropriate  references. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
revise  AD  2000-06-13  to  continue  to 
require  repetitive  visual  and  HFEC 
inspections  to  detect  cracking  of  the 
comers  of  the  door  frame  and  the  cross 
beams  of  the  aft  cargo  door,  and 
corrective  actions,  if  necessary.  This 
proposal  also  would  relieve  the  existing 
compliance  time  for  the  terminating 
action  required  by  AD  2000-06-13  to 
modify  the  aft  cargo  door. 

Cost  Impact 

There  cire  approximately  1,636  Model 
737  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  707  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD. 

The  detailed  visual  inspections  that 
currently  are  required  by  AD  2000-06- 
13,  and  reteuned  in  this  AD,  would  take 
approximately  2  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
currently  required  inspections  on  U.S. 
operators  is  estimated  to  be  $84,840,  or 
$120  per  airplane,  per  inspection  cycle. 

The  high  frequency  eddy  current 
inspections  that  would  be  required  by 


this  proposal  would  take  approximately 
4  work  hours  per  afrpleme  to 
accomplish,  at  an  average  labor  rate  of 
$60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
inspections  on  U.S.  operators  is 
estimated  to  be  $169,680,  or  $240  per 
airplane,  per  inspection  cycle. 

The  modification  proposed  in  this 
action  would  take  approximately  144 
work  hours  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  would  cost 
approximately  M,530  per  airplane. 

Based  on  these  figures,  the  estimated 
cost  impact  of  the  proposed 
modification  on  U.S.  operators  is 
estimated  to  be  $9,311,190,  or  $13,170 
per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted.  The  cost 
impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  “significant  regulatory  action” 
under  Executive  Order  12866;  (2)  is  not 
a  “significant  rule”  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
?9  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-11654  (65  FR 
17583,  April  4,  2000),  and  by  adding  a 
new  airworthiness  directive  (AD),  to 
read  as  follows: 

Boeing:  Docket  2000— NM-205-AD.  Revises 
AD  2000-06-13,  Amendment  39-11654. 

Applicability:  The  following  airplane 
models,  certificated  in  any  category. 

•  Model  737—200  and  —  200C  series 
airplanes,  line  numbers  6  through  873 
inclusive: 

•  Model  737-200,  -  200C,  -  300,  and 
—  400  series  airplanes;  line  numbers  874 
through  1642  inclusive;  equipped  with  an  aft 
cargo  door  having  Boeing  part  number  (P/N) 
65^7952-1  or  P/N  65-47952-524; 
excluding: 

1.  Those  airplanes  on  which  that  door  has 
been  modified  in  accordance  with  Boeing 
Service  Bulletin  737-52—1079;  or 

2.  Those  airplanes  on  which  the  door 
assembly  having  P/N  65-47952-524  includes 
four  straps  (P/N’s  65-47952-139,  65-47952- 
140,  65-47952-141,  and  65^7952-142)  and 
a  thicker  lower  cross  beam  web  (P/N  65- 
47952-157). 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  imsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  cracking  of  the  comers 
of  the  doorframe  and  the  cross  beams  of  the 
aft  cargo^oor,  which  could  result  in  rapid 
depressurization  of  the  airplane,  accomplish 
the  following; 

Restatement  of  the  Requirements  of  AD  98- 
25-06 

Inspections  and  Corrective  Actions 

(a)  Within  90  days  or  700  flight  cycles  after 
December  24, 1998  (the  effective  date  of  AD 
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98-25-06,  amendment  39-10931),  whichever 
occurs  later,  perform  an  internal  detailed 
visual  inspection  to  detect  cracking  of  the 
comers  of  the  door  frame  and  the  cross 
beams  of  the  aft  cargo  door,  in  accordance 
with  Boeing  Service  Bulletin  737-52-1079, 
Revision  5,  dated  May  16, 1996,  or  Boeing 
Alert  Service  Bulletin  737-52A1079, 

Revision  6,  dated  November  18, 1999. 

(1)  If  no  cracking  is  detected,  accomplish 
the  requirements  of  either  paragraph  (a)(l)(i) 
or  (a)(l)(ii)  of  this  AD. 

(1)  Repeat  the  internal  visual  inspection 
thereafter  at  intervals  not  to  exceed  4,500 
flight  cycles.  Or 

(ii)  Prior  to  further  flight,  modify  the 
comers  of  the  doorframe  and  the  crossbeams 
of  the  aft  cargo  door  in  accordance  with  the 
service  bulletin.  Accomplishment  of  such 
modification  constitutes  terminating  action 
for  the  repetitive  inspection  requirements  of 
paragraph  (a)(l)(i)  of  this  AD. 

(2)  If  any  cracking  is  detected  in  the  upper 
or  lower  cross  beams,  prior  to  further  flight, 
modify  the  cracked  beam  in  accordance  with 
Part  I  of  the  Accomplishment  Instmctions  of 
the  service  bulletin.  Accomplishment  of  such 
modification  constitutes  terminating  action 
for  the  repetitive  inspection  requirements  of 
paragraph  (a)(l)(i)  of  this  AD  for  the  repaired 
beam. 

(3)  If  any  cracking  is  detected  in  the 
forward  or  aft  upper  door  frame,  prior  to 
further  flight,  repair  the  frame  and  modify 
the  comers  of  the  door  frame  of  the  aft  cargo 
door,  in  accordance  with  Part  I  of  the 
Accomplishment  Instructions  of  the  service 
bulletin,  except  as  provided  by  paragraph  (b) 
of  this  AD.  Accomplishment  of  such 
modification  constitutes  terminating  action 
for  the  repetitive  inspection  requirements  of 
paragraph  (a)(l)(i)  of  this  AD  for  the  upper 
doorframe. 

Note  2:  Cracks  of  the  forward  or  aft  upper 
door  frame,  regardless  of  length,  must  be 
repaired  prior  to  further  flight  in  accordance 
with  Part  I  of  the  Accomplishment 
Instmctions  of  the  service  bulletin. 

(4)  If  any  cracking  is  detected  in  the 
forward  or  aft  lower  door  frame,  prior  to 
fmrther  flight,  replace  the  damaged  frame 
with  a  new  frame,  and  modify  the  corners  of 
the  door  frame  of  the  aft  cargo  door,  in 
accordance  with  Part  I  of  the 
Accomplishment  Instructions  of  the  service 
bulletin.  Accomplishment  of  such 
modification  constitutes  terminating  action 
for  the  repetitive  inspection  requirements  of 
paragraph  (a){l){i)  of  this  AD  for  the  lower 
doorframe. 

(b)  Where  Boeing  Service  Bulletin  737-52— 
1079,  Revision  5,  dated  May  16, 1996,  or 
Boeing  Alert  Service  Bulletin,  737-52A1079, 
Revision  6,  dated  November  18, 1999, 
specifies  that  certain  repairs  are  to  be 
accomplished  in  accordance  with 
instmctions  received  from  Boeing,  this  AD 
requires  that,  prior  to  further  flight,  such 
repairs  be  accomplished  in  accordance  with 
a  method  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA. 

New  Requirements  of  This  AD 

Inspections  and  Corrective  Actions 

(c)  If  any  cracking  of  the  outer  chord  of  the 
upper  or  lower  cross  beams  of  the  aft  cargo 


door  is  detected  as  a  result  of  any  inspection 
required  by  paragraph  (a)  of  this  AD,  prior  to 
further  flight,  repair  in  accordance  with  a 
method  approved  by  the  Manager,  Seattle 
AGO;  Boeing  Alert  Service  Bulletin,  737- 
52A1079,  Revision  6,  dated  November  18, 
1999;  or  in  accordance  with  data  meeting  the 
type  certification  basis  of  the  airplane 
approved  by  a  Boeing  Company  Designated 
Engineering  Representative  who  has  been 
authorized  by  the  FAA  to  make  such 
findings. 

(d)  Within  4,500  flight  cycles  or  one  year 
after  the  effective  date  of  this  AD,  whichever 
occurs  later:  Perform  a  high  frequency  eddy 
current  inspection  (HFEC)  to  detect  cracking 
of  the  four  comers  of  the  door  frame  of  the 
aft  cargo  door,  in  accordance  with  the 
procedures  specified  in  Boeing  737 
Nondestmctive  Test  Manual,  Part  6,  Chapter 

51- 00-00  (Figure  4  or  Figure  23),  or  Boeing 
Alert  Service  Bulletin,  737— 52A1079, 

Revision  6,  dated  November  18, 1999; 

(1)  If  no  cracking  of  the  comers  of  the 
doorframe  of  the  aft  cargo  door  is  detected, 
repeat  the  HFEC  inspections  thereafter  at 
intervals  not  to  exceed  4,500  flight  cycles 
until  accomplishment  of  the  modification 
specified  in  paragraph  (e)  of  this  AD. 

(2)  If  any  cracking  of  the  comers  of  the 
door  frame  of  the  aft  cargo  door  is  detected, 
prior  to  further  flight,  replace  the  damaged 
frame  with  a  new  frame,  and  modify  the  four 
comers  of  the  door  frame,  in  accordance  with 
Parts  II  and  HI  of  the  Accomplishment 
Instmctions  of  Boeing  Service  Bulletin  737— 

52- 1079,  Revision  5,  dated  May  16, 1996,  or 
Boeing  Alert  Service  Bulletin  737-52A1079, 
Revision  6,  dated  November  18, 1999. 
Accomplishment  of  such  modification 
constitutes  terminating  action  for  the 
repetitive  inspection  requirements  of 
paragraph  (d)(1)  of  this  AD  for  that 
doorframe. 

Terminating  Action 

(e)  Within  4  years  or  12,000  flight  cycles 
after  the  effective  date  of  this  AD,  whichever 
occurs  later:  Modify  the  fomr  comers  of  the 
door  frame  and  the  cross  beams  of  the  aft 
cargo  door,  in  accordance  with  Part  II  of  the 
Accomplishment  Instmctions  of  Boeing 
Service  Bulletin  737-52-1079,  Revision  5, 
dated  May  16, 1996,  or  Boeing  Alert  Service 
Bulletin  737-52A1079,  Revision  6,  dated 
November  18, 1999.  Accomplishment  of  that 
modification  constitutes  terminating  action 
for  the  repetitive  inspection  requirements  of 
this  AD. 

Note  3:  Accomplishment  of  the 
modification  required  by  paragraph  (a)  of  AD 
90-06-02,  amendment  39^489,  is 
considered  acceptable  for  compliance  with 
paragraph  (e)  of  this  AD. 

Note  4:  Modification  of  the  comers  of  the 
door  frame  and  the  cross  beams  of  the  aft 
cargo  door  accomplished  prior  to  the 
effective  date  of  this  AD  in  accordance  with 
Boeing  Service  Bulletin  737-52-1079,  dated 
December  16, 1983;  Revision  1,  dated 
December  15, 1988;  Revision  2,  dated  July  20, 
1989;  Revision  3,  dated  May  17, 1990; 
Revision  4,  dated  Febmary  21, 1991;  is 
considered  acceptable  for  compliance  with 
paragraph  (e)  of  this  AD. 


Alternative  Methods  of  Compliance 

(f) (1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
AGO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  AGO. 

(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
98-25-06,  amendment  39-10931,  are 
approved  as  alternative  methods  of 
compliance  with  this  AD. 

Note  5:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

Special  Flight  Permits 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  GFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
September  29,  2000. 

Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  00-25534  Filed  10-4-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

.14CFR  Part  39 

[Docket  No.  2000-NM-80-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  CL-604 
Variant  of  Bombardier  Model  Canadair 
CL-600-2B16  Series  Airplanes 
Modified  in  Accordance  With 
Supplemental  Type  Certificate 
SA8060NM-D,  SA8072NM-D,  or 
SA8086NM-D 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  Model  CL- 
604  variant  of  Bombardier  Model 
Canadair  CL-600-2B16  series  airplanes 
modified  in  accordance  with  certain 
Supplemental  Type  Certificates  that 
currently  requires  that  the  fuel  service 
panel  maintenance  light  on  the  fuel 
service  panel  be  disconnected.  This 
action  would  require  modification  of  the 
wiring  of  the  fuel  port  flood  light  (which 
is  the  name  given  to  the  fuel  service 
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panel  maintenance  light  in  the  service 
bulletin  that  describes  the  wiring 
modification).  This  proposal  is 
prompted  by  a  report  indicating  that  an 
electrical  spark  was  noted  when  the  fuel 
cap  chain  contacted  the  fuel  port  flood 
light  housing  of  the  fuel  service  panel. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  electrical 
sparks  from  a  grounded  object  from 
coming  into  contact  with  the  fuel  port 
flood  light  housing  of  the  fuel  service 
panel,  which  could  result  in  a  fuel  fire 
due  to  the  proximity  of  the  fuel  service 
panel  to  the  fuel  port. 

DATES:  Comments  must  be  received  by 
November  6,  2000. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
80-AD,  1601  Lind  Avenue,  SW., 

Renton,  Washington  98055—4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment  ©faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
“Docket  No.  2000-NM-80-AD”  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramount  Boulevard,  Lakewood, 
California. 

FOR  FURTHER  INFORMATION  CONTACT: 

Abby  Malmir,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California 
90712-4137;  telephone  (562)  627-5351; 
fax  (562)  627-5210. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Conummications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 


considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  No.  2000-NM-80-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2000-NM-80-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

On  January  13,  2000,  the  FAA  issued 
AD  2000-01-51,  amendment  39-11519, 
(65  FR  3379,  January  21,  2000) 
applicable  to  CL-604  variant  of 
Bombardier  Model  Canadair  CL-600- 
2B16  series  airplanes  modified  in 
accordance  widi  Supplemental  Type 
Certificate  SA8060NM-D,  SA8072NM- 
D,  or  SA8086NM-D.  That  AD  required 
that  the  fuel  service  panel  maintenance 
light  on  the  fuel  service  panel  be 
disconnected.  That  action  was 
prompted  by  a  report  indicating  that  an 
electrical  spark  was  noted  when  the  fuel 
cap  chain  contacted  the  maintenance 
light  housing  of  the  fuel  service  panel. 
The  requirements  of  that  AD  were 
intended  to  prevent  electrical  sparks 
from  a  groimded  object  from  coming 
into  contact  with  the  maintenance  light 
housing  of  the  fuel  service  panel,  which 
could  result  in  a  fuel  fire  due  to  the 


close  proximity  of  the  fuel  service  panel 
to  the  fuel  port. 

Actions  ^nce  Issuance  of  Previous  Rule 

In  the  preamble  of  AD  2000-01-51, 
the  FAA  indicated  that  the  action 
required  by  that  AD  was  considered 
“interim  action”  and  that  further 
rulemaking  was  being  considered.  Since 
the  issuance  of  that  AD,  the 
manufactmer  has  advised  that  it  has 
developed  a  modification  that  will 
positively  address  the  unsafe  condition. 
The  FAA  has  determined  that  further 
rulemaking  is  indeed  necessary;  this 
proposed  AD  follows  from  that 
determination. 

Explanation  of  Relevant  Service 
Information 

Bombardier  has  issued  Service 
Bulletins  TUC-33-30-01-1,  dated 
February  1,  2000,  and  TUC-33— 30-01- 
1,  Revision  A,  dated  March  10,  2000, 
which  describe  procedures  for 
modification  of  the  wiring  of  the  fuel 
port  flood  lights.  The  modification 
involves  re-routing  the  wires  in  the 
flood  light  assembly,  verifying  the 
proper  termination,  adding  an 
additional  ground  wire  to  the  flood  light 
assembly,  cmd  verifying  the  bonding  of 
the  fuel  port  flood  light  to  the  airplane 
structure.  Accomplishment  of  the 
actions  specified  in  the  service  bulletins 
is  intended  to  adequately  address  the 
identified  unsafe  condition. 

FAA’s  Conclusions 

This  airplane  model  is  manufactured 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  imder  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  (14  CFR  21.29) 
and  the  applicable  bilateral 
airworthiness  agreement.  The  FAA  has 
reviewed  all  available  information  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  seune 
type  design  registered  in  the  United 
States,  the  proposed  AD  would 
supersede  AD  2000-01-51  to  require 
modification  of  the  wiring  of  the  fuel 
port  flood  lights.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletins 
described  previously.  The  FAA  has 
determined  that  long  term  operational 
safety  will  be  better  assvured  by  this 
modification  than  by  leaving  the  fuel 
port  flood  lights  disconnected.  This 
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determination  was  based  in  part  on  the 
possibility  of  human  error  associated 
with  possible  future  reconnection  of  the 
lights. 

Cost  Impact 

There  are  approximately  22  airplanes 
of  U.S.  registry  that  would  be  affected 
by  this  proposed  AD. 

The  modification  that  is  proposed  in 
this  AD  action  would  take 
approximately  2  work  homrs  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  The 
cost  of  the  parts  required  for  each 
airplane  are  minimal.  Based  on  these 
figiues,  the  cost  impact  of  the  proposed 
requirements  of  this  AD  on  U.S. 
operators  is  estimated  to  be  $2,640,  or 
$120  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  ciurent  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  “significant  regulatory  action” 
under  Executive  Order  12866;  (2)  is  not 
a  “significant  rule”  under  the  DOT 
Regulatory  Policies  and  Procedmres  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  l4  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pmsuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13  [Amended] 

2.  Section  39.13  is  cunended  by 
removing  Amendment  39-11519  (65  FR 
3379,  January  21,  2000),  emd  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

Bombardier,  Inc.  (Formerly  Canadair): 

Docket  2000-NM-80-AD.  Supersedes 
AD  2000-01-51,  Amendment  39-11519. 

Applicability:  CL-604  Variant  of 
Bombardier  Model  Canadair  CL-600-2B16 
Series  Airplanes  Modified  in  Accordance 
with  Supplemental  Type  Certificate 
SA8060NM-D,  SA8072NM-D,  or 
SA8086NM-D 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  electrical  sparks  from  a 
grounded  object  ft’om  coming  into  contact 
with  the  fuel  port  flood  light  housing  of  the 
fuel  service  panel,  which  could  result  in  a 
fuel  fire  due  to  the  close  proximity  of  the  fuel 
service  panel  to  the  fuel  port,  accomplish  the 
following: 

Modification 

(a)  Within  90  days  after  the  effective  date 
of  this  AD,  modify  the  wiring  of  the  fuel  port 
flood  light  in  accordance  with  the 
Accomplishment  Instructions  of  Bombardier 
Service  Bulletin  TUC-33-30-01-1,  dated 
February  1,  2000,  or  Revision  A,  dated  March 
10,  2000. 

Alternative  Methods  of  Compliance 

(b) (1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Los  Angeles  ACO. 

(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
2000-01-51,  amendment  39-11519,  are 
approved  as  alternative  methods  of 
compliance  with  this  AD. 


Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
September  29,  2000. 

Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  00-25535  Filed  10-4-00;  8:45  am] 
BILUNG  CODE  4910-13-P 

ENVIRONMENTAL  PROTECTION  . 
AGENCY 

40  CFR  Part  123 
[FRL-6874-1] 

Water  Pollution  Control;  Program 
Modification  Application  by  South 
Dakota  To  Administer  the  Sludge 
Management  (Biosolids)  Program 

AGENCY:  Environmenteil  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  notice  of 
application  and  public  comment  period. 

SUMMARY:  The  State  of  South  Dcikota  has 
submitted  an  application  to  EPA  to 
revise  the  existing  South  Dakota 
Pollutant  Discharge  Elimination  System 
(SDPDES)  program  to  include 
administration  and  enforcement  of  the 
sludge  management  (biosolids)  program. 
According  to  the  State’s  proposd  dated 
Mcirch  23, 1998,  this  program  would  be 
administered  by  the  South  Dakota 
Department  of  Environment  and  Natural 
Resources  (SDDENR). 

The  application  from  South  Dakota  is 
complete  and  is  available  for  inspection 
and  copying.  EPA  has  reviewed  the 
State’s  request  for  delegation  for 
completeness  and  adequacy  and  has 
found  that  the  proposal  meets  Federal 
equivalency  regulations. 

DATES:  Comments  on  this  proposed  rule 
received  on  or  before  November  20, 

2000  will  be  considered  before  issiiing 
a  final  rule.  Comments  postmarked  after 
this  date  may  not  be  considered. 
ADDRESSES:  You  can  view  and  copy 
South  Dakota’s  application  for 
modification  from  8:00  a.m.  until  5:00 
p.m.  Monday  through  Friday,  excluding 
holidays,  at  the  South  Dakota 
Department  of  Environment  and  Natural 
Resources;  Joe  Foss  Building,  Pierre, 
South  Dakota  or  at  the  EPA  Regional 
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Office  at  999  18th  Street,  Denver, 
Colorado.  Requests  for  copies  should  be 
addressed  to  Kelli  Buscher,  South 
Dakota  Department  of  Environment  and 
Natural  Resources  at  the  above  address 
or  at  telephone  number  605-773-3351. 
(There  will  be  a  $15  charge  for  copies.) 
Electronic  comments  are  encouraged 
and  should  be  submitted  to 
brobst.bob@epa.gov  or  send  written 
comments  to  Robert  Brobst,  U.S.  EPA/ 
8P-WP,  999  18th  Street,  Suite  500, 
Denver,  Colorado  80202-2466. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Brobst  at  the  above  address  by 
phone  at  (303)  312-6129,  or  by  e-mail 
at  brobst.bob@epa.gov, 

SUPPLEMENTARY  INFORMATION:  Section 
405  of  the  Clean  Water  Act  (CWA),  33 
U.S.C.  1345,  created  the  sludge 
management  program,  allowing  EPA  to 
issue  permits  for  the  disposal  of  sewage 
sludge  imder  conditions  required  by  the 
CWA.  Section  405(c)  of  the  CWA 
provides  that  a  state  may  submit  an 
application  to  EPA  for  administering  its 
own  program  for  issuing  sewage  sludge 
permits  within  its  jurisdiction.  EPA  is 
required  to  approve  each  such 
submitted  state  program  unless  EPA 
determines  that  the  program  does  not 
meet  the  requirements  of  sections  304(i) 
and/or  402(b)  of  the  CWA  or  the  EPA 
regulations  implementing  those 
sections. 

South  Dakota’s  application  for  sludge 
management  program  approval  contains 
a  letter  from  the  Governor  requesting 
program  approval,  an  Attorney 
General’s  Statement,  copies  of  pertinent 
State  statutes  and  regulations, 
amendments  to  the  SDPDES  Program 
Description,  emd  amendments  to  the 
SDDENR/EPA  Memorandum  of 
Agreement  (MOA)  executed  by  the 
Regional  Administrator,  Region  8,  EPA, 
and  the  Secretary,  Department  of 
Environment  and  Natmal  Resoiirces. 

The  State  of  South  Dakota  has  existing 
environmental  self-evaluation  laws  and 
rules.  These  provide  evidentiary 
privilege  and  limited  immunity  for 
certain  disclosures  made  in  an 
environmental  self-evaluation.  SDCL 
section  1—40-35  provides  that  no 
privilege  or  immunity  exists  for 
information  required  to  be  collected, 
developed,  maintained,  or  reported  to 
the  department  according  to  State  law, 
rule,  regulation,  or  permit. 

South  Dakota  has  incorporated 
Federal  sludge  management  regulations 
by  reference  into  its  State  rules.  These 
rules  require  recordkeeping  and 
reporting  for  certain  technical 
monitoring  and  assessment, 
management  practices,  and  certain 
certifications  of  compliance.  Because 


these  requirements  and  any  requirement 
in  sludge  permits  would  be  excluded 
fi-om  the  self-evaluation  privilege,  EPA 
believes  that  South  Dakota  has  the 
authority  necessary  to  administer  the 
sludge  management  program  to  assure 
protection  of  public  health  and  the 
environment,  and  invites  comment  on 
this  issue. 

EPA  discussed  the  SDDENR  program 
application  with  the  South  Dakota 
Office  of  the  U.S.  Fisl^and  Wildlife 
Service  and  received  their  concurrence 
dated  Jvme  29,  2000  stating  that  the 
proposed  program  authorization  was 
unlikely  to  jeopardize  the  continued 
existence  of  any  endangered  species  or 
threatened  species,  or  result  in  the 
destruction  or  adverse  modification  of 
habitat  of  such  species. 

By  Letter  dated  October  20, 1999,  EPA 
discussed  the  program  application  with 
the  South  Dakota  State  Historic 
Preservation  Officer  and  received 
conciurence  by  letter  dated  November  5, 
1999.  The  State  Historic  Preservation 
Officer  determined  that  no  historic 
properties  would  be  affected  by  the 
addition  of  the  biosolids  program. 

What  are  biosolids?  Biosolids  are,  in 
effect,  a  slow  release  nitrogen  fertilizer 
with  low  concentrations  of  other  plant 
nutrients.  In  addition  to  significant 
amounts  of  nitrogen,  biosolids  also 
contain  phosphorus,  potassium,  and 
essential  micronutrients  such  as  zinc 
and  iron.  Many  western  soils  are 
deficient  in  micronutrients.  Biosolids 
are  rich  in  organic  matter  that  can 
improve  soil  quality  by  improving  water 
holding  capacity,  soil  structure  and  air 
and  water  transport.  Proper  use  of 
biosolids  can  ultimately  decrease 
topsoil  erosion.  When  applied  at 
agronomic  rates  (the  rates  at  which 
plants  require  nitrogen  during  a  defined 
growth  period),  biosolids  provide  an 
economic  benefit  in  addition  to  their 
environmental  benefits. 

How  do  biosolids  differ  from  sewage 
sludge?  Most  simply,  biosolids  is  the 
new  name  for  what  had  previously  been 
referred  to  as  sewage  sludge.  Biosolids 
are  primarily  organic  treated  solids  at 
wastewater  treatment  plants — with  the 
emphasis  on  the  word  treated — that  are 
suitable  for  recycling  as  a  soil 
amendment.  Sewage  sludge  now  refers 
to  untreated  primary  and  secondary 
organic  solids.  This  differentiates 
biosolids  that  have  received 
stabilization  treatment  at  a  municipal 
wastewater  treatment  plant  from  other 
types  of  existing  sludge  (such  as  oil  emd 
gas  field  wastes)  that  cannot  be 
beneficially  recycled  as  soil 
amendments. 

What  are  the  traditional  practices  in 
this  region?  Until  25  years  ago,  the 


traditional  practice  in  this  Region  was  to 
landfill  or  incinerate  what  was  then 
called  sewage  sludge.  During  the  past 
quarter  centiuy  the  practice  changed  to 
recycling  biosolids  as  soil  amendments. 
States  in  Region  8  recycle  85%  of  the 
biosolids  generated  in  the  six  state 
Region. 

What  are  the  Federal  requirements? 
The  EPA  in  1993  set  forth  requirements 
for  management  of  all  biosolids 
generated  diuing  the  process  of  treating 
municipal  wastewater,  commonly  called 
the  503  rule.  The  503  rule  encoiuages 
the  beneficial  reuse  of  biosolids,  and 
establishes  strict  standards  under  which 
wastewater  residuals  can  be  beneficially 
recycled  as  soil  amendments.  The  EPA 
believes  that  biosolids  are  an  important 
resource  that  can  and  should  be  safely 
recycled.  The  503  rule  is  designed  to 
protect  public  health  and  the 
environment.  Most  of  the  requirements 
were  based  on  the  results  of  extensive 
multimedia  risk  assessment  and  on 
more  that  25  years  of  independent 
research.  The  503  rule  establishes  ' 
standards  for  pathogen  destruction  and 
for  levels  of  metals  that  can  be  present 
in  biosolids.  It  also  governs  the 
agricultural  practices,  site  restrictions, 
and  crop  harvesting  restrictions  and  the 
stability  of  the  materials  by  reducing  the 
attraction  of  disease  vectors  (such  as 
flies). 

Indian  Country 

South  Dakota  is  not  authorized  to 
carry  out  its  Biosolids  program  in  Indian 
Country,  as  defined  in  18  U.S.C.  1151. 
This  includes,  but  is  not  limited  to: 
Lands  within  the  exterior  boundaries  of 
the  following  Indian  reservations 
located  within  the  State  of  South 
Dakota: 

A-  Cheyenne  River  Indian  Reservation, 

B.  Crow  Cr6ek  Indian  Reservation, 

C.  Flandreau  Indian  Reservation, 

D.  Lower  Brule  Indian  Reservation, 

E.  Pine  Ridge  Indian  Reservation, 

F.  Rosebud  Indian  Reservation, 

G.  Standing  Rock  Indian  Reservation, 
and 

H.  Yankton  Indian  Reservation. 

EPA  held  a  public  hearing  on 
December  2, 1999,  in  Badlands  National 
Park,  South  Dakota,  and  accepted  public 
comments  on  the  question  of  the 
location  and  the  extent  of  Indian 
Country  within  the  State  of  South 
Dakota.  In  a  forthcoming  Federal 
Register  document,  EPA  will  respond  to 
the  comments  that  have  oeen  received 
and  more  specifically  identify  Indian 
Country  areas  in  the  State  of  South 
Dakota. 
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Public  Notice  Procedures 

Copies  of  all  submitted  statements 
and  documents  shedl  become  a  part  of 
the  record  submitted  to  EPA.  All 
comments  or  objections  presented  in 
writing  to  EPA  Region  8  and 
postmarked  within  45  days  of  this 
docmnent  will  be  considered  by  EPA 
before  it  takes  final  action  on  South 
Dakota’s  request  for  program 
modification  approval.  All  written 
comments  and  questions  regarding  the 
sludge  management  program  should  be 
addressed  to  Robert  Brobst  at  the  above 
address.  The  public  is  also  encoiuaged 
to  notify  anyone  who  may  be  interested 
in  this  matter. 

EPA’s  Decision 

After  the  close  of  the  public  comment 
period,  EPA  will  decide  whether  to 
approve  or  disapprove  South  Dakota’s 
sludge  management  program.  EPA  will 
consider  and  respond  to  all  significant 
comments  received  before  taking  final 
action  South  Dakota’s  request  for  Sludge 
program  approval.  The  decision  will  be 
based  on  the  requirements  of  sections 
405,  402  and  304(i)  of  the  CWA  and 
EPA  regulations  promulgated 
thereunder. 

If  the  South  Dakota  program 
modifications  are  approved,  EPA  will  so 
notify  the  State  and  anyone  who  has 
submitted  significant  comments.  Notice 
will  be  published  in  the  Federal 
Register  and,  as  of  the  date  of  program 
approval,  EPA  will  suspend  issuance  of 
federal  NPDES  sludge  management 
permits  in  South  Daicota  (except,  as 
discussed  above,  for  those  dischargers 
in  “Indian  Country”).  The  State’s 
program  will  operate  in  lieu  of  the  EPA- 
administered  program.  However,  EPA 
will  retain  the  right,  among  other  things, 
to  object  to  SDNPDES  permits  proposed 
by  South  Dakota  and  to  take 
enforcement  actions  for  violations,  as 
allowed  by  the  CWA. 

If  EPA  disapproves  South  Dakota’s 
sludge  management  program,  EPA  will 
notify  the  State  and  anyone  who 
submitted  significant  comments  of  the 
reasons  for  disapproval  and  of  any 
revisions  or  modifications  to  the  State 
program  that  are  necessary  to  obtain 
approval. 

Regulatory  Flexibility  Act 

Based  on  General  Coimsel  Opinion 
78-7  (April  18,  1978),  EPA  has  long 
considered  a  determination  to  approve 
or  deny  a  State  NPDES  program 
submission  to  constitute  an  adjudication 
because  an  “approval,”  within  the 
meaning  of  the  Administrative 
Procedure  Act  (APA),  constitutes  a 
“licence,”  which,  in  turn,  is  the  project 


of  an  “adjudication.”  For  this  reason, 
the  statutes  and  Executive  Orders  that 
apply  to  rulemaking  action  are  not 
applicable  here.  Among  these  are 
provisions  of  the  Regulatory  Flexibility 
Act  (RFA),  5  U.S.C.  601  et  seq.  Under 
the  RFA,  whenever  a  Federal  agency 
proposes  or  promulgates  a  rule  imder 
section  553  of  the  APA,  after  being 
required  by  that  section  or  any  other  law 
to  publish  a  general  notice  of  proposed 
rulemaking,  the  Agency  must  prepare  a 
regulatory  flexibility  analysis  for  the 
rule,  unless  the  Agency  certifies  that  the 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  If  the  Agency 
does  not  certify  the  rule,  the  regulatory 
flexibility  analysis  must  describe  an 
assess  the  impact  of  a  rule  on  small 
entities  affected  by  the  rule. 

Even  if  the  NPDES  program  approval 
were  a  rule  subject  to  the  FRA,  the 
Agency  would  certify  that  approval  of 
the  State  proposed  SDPDES  program 
would  not  have  a  significant  economic 
impact  on  a  substantial  nmnber  of  small 
entities.  EPA’s  action  to  approve  an 
NPDES  program  merely  recognizes  that 
the  necessary  elements  of  an  NPDES 
program  have  already  been  enacted  as  a 
matter  of  State  law;  it  would,  therefore, 
impose  no  additional  obligation  upon 
those  subject  to  the  State’s  program. 
Accordingly,  the  Regional 
Administrator  would  certify  that  this 
program,  even  if  a  rule,  would  not  have 
significant  economic  impact  on  a 
substantial  nmnber  of  small  entities. 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  euid  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  “Feder^  mandates”  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year. 

Before  promulgating  an  EPA  rule  for 
which  a  written  statement  is  needed, 
section  205  of  the  UMRA  generally 
requires  WPA  to  identify  and  consider 
a  reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
most  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 

Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 


costly,  most  cost-effective  or  lease 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  imiquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  smedl  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  re^latory  requirements. 

Today’s  decision  includes  no  Federal 
mandates  for  State,  local  or  tribal 
governments  or  the  private  sector.  The 
Act  excludes  from  the  definition  of  a 
“Federed  mandate”  duties  that  arise 
fi-om  participation  in  a  voluntary 
Federal  program,  except  in  certain  cases 
where  a  “Federal  intergovermnental 
mandate”  affects  an  annual  Federal 
entitlement  program  of  $500  million  or 
more  which  are  not  applicable  here. 
South  Dakota’s  request  for  approval  of 
its  budget  management  program  is 
voluntary  and  imposes  no  Federal 
mandate  within  the  meaning  of  the  Act. 
Rather,  by  having  its  sludge 
management  program  approved,  the 
State  will  gain  the  authority  to 
implement  the  program  within  its 
jurisdiction,  in  lieu  of  EPA,  thereby 
eliminating  duplicative  State  and 
Federal  requirements.  If  a  State  chooses 
not  to  seek  authorization  for 
administration  of  a  sludge  management 
program,  regulation  is  left  to  EPA. 

EPA’s  approval  of  state  programs 
generally  may  reduce  compliance  costs 
for  the  private  sector,  since  the  State,  by 
virtue  of  the  approval,  may  now 
administer  the  program  in  lieu  of  EPA 
and  exercise  primary  enforcement. 
Hence,  owners  and  operators  of  sludge 
management  facilities  or  businesses 
generdly  no  longer  face  dual  Federal 
and  State  compliance  requirements, 
thereby  reducing  overall  compliance 
costs.  Thus,  today’s  dfecision  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

The  Agency  recognizes  that  small 
governments  may  own  and/or  operate 
sludge  management  facilities  that  will 
become  subject  to  the  requirements  of 
an  approved  State  sludge  management 
program.  However,  small  governments 
that  own  and/or  operate  sludge 
management  facilities  are  already 
subject  to  the  requirements  in  40  CFR 
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parts  123  and  503  and  are  not  subject  to 
any  additional  significant  or  unique 
requirements  by  virtue  of  this  progrcun 
approval.  Once  EPA  authorizes  a  State 
to  administer  its  own  sludge 
management  program  and  any  revisions 
to  that  program,  these  same  smedl 
governments  will  be  able  to  own  and 
operate  their  sludge  management 
facilities  or  businesses  under  the 
approved  State  program,  in  lieu  of  the 
Federal  program.  Therefore,  EPA  has 
determined  that  this  document  contains 
no  regulatory  requirements  that  might 
significantly  or  uniquely  affect  smsdl 
governments. 

Dated:  September  26,  2000. 

William  P.  Yellowtail, 

Regional  Administrator,  Region  8. 

[FR  Doc.  00-^5600  Filed  10-4-00;  8:45  am] 
BILUNG  CODE  6560-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  00-2208,  MM  Docket  No.  00-177,  RM- 
9954] 

Digital  Television  Broadcast  Service; 
Rapid  City,  SD 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by 
Duhamel  Broadcasting  Enterprises, 
licensee  of  Station  KOTA-TV,  NTSC 
Channel  3,  Rapid  City,  South  Dakota. 
Duhamel  requests  the  substitution  of 
DTV  Channel  2  for  Station  KOTA-TV’s 
assigned  DTV  Channel.  DTV  Channel  2 
cgm  be  allotted  to  Rapid  City,  South 
Dakota,  in  compliance  with  the 
principle  community  coverage 
requirements  of  Section  73.625(a)  at 
reference  coordinates  {44-04-08  N.  and 
103—15—03  W.).  As  requested,  we 
propose  to  allot  DTV  Channel  2  to  Rapid 
City  with  a  power  of  8  and  a  height 
above  average  terrain  (HAAT)  of  174 
meters. 

DATES:  Comments  must  be  filed  on  or 
before  November  24,  2000,  and  reply 
comments  on  or  before  December  11, 
2000. 

ADDRESSES:  Federed  Communications 
Commission,  445  12th  Street,  S.W., 
Room  TW— A325,  Washington,  DC 
20554.  In  addition  to  filing  comments 
with  the  FCC,  interested  parties  should 
serve  the  petitioner,  or  its  counsel  or 
consultant,  as  follows:  Richard  R. 
Zarago2:a,  Colette  M.  Capretz,  Shaw 


Pittman,  2300  N  Street,  NW, 

Washington,  DC  20037-1128  (counsel 
for  Duhamel  Broadcasting  Enterprises). 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Bliunenthal,  Mass  Media  Bureau,  (202) 
418-1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
00-177,  adopted  September  29,  2000, 
and  released  October  2,  2000.  The  full 
text  of  this  Commission  decision  is 
avedlable  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  445  12th  Street, 
S.W.,  Washington,  DC.  The  complete 
text  of  this  decision  may  also  be 
pxurchased  from  the  Commission’s  copy 
contractor.  International  Transcription 
Services,  Inc.,  (202)  857-3800, 1231 
20th  Street,  NW,  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Mciking  is  issued  xmtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  coxirt  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

Federal  Communications  Commission. 
Barbara  A.  Kreisman, 

Chief,  Video  Services  Division,  Mass  Media 
Bureau. 

[FR  Doc.  00-25529  Filed  10-4-00;  8:45  am] 
BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  00-2209,  MM  Docket  No.  00-178,  RM- 
9914] 

Digital  Television  Broadcast  Service; 
Charlotte,  NC 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by 
Charlotte-Mecklenbvug  Public 
Broadcasting  Authority,  licensee  of 
noncommercial  educational  station 
WTVI-TV,  NTSC  Channel  *42, 
Charlotte,  North  Carolina,  requesting  the 
substitution  of  DTV  Channel  *11  for  its 
assigned  DTV  Channel  *24.  DTV 


Chaimel  *11  can  be  allotted  to 
Charlotte,  North  Carolina,  in 
compliance  with  the  principle 
commimity  coverage  requirements  of 
section  73.625(a)  at  reference 
coordinates  (35-17-14  N.  and  80-41—45 
W.).  As  requested,  we  propose  to  allot 
DtV  Channel  *11  to  Charlotte,  North 
Carolina,  with  a  power  of  2.0  and  a 
height  above  average  terrain  (HAAT)  of 
387  meters. 

DATES:  Conunents  must  be  filed  on  or 
before  November  24,  2000,  and  reply 
conunents  on  or  before  December  11, 
2000. 

ADDRESSES:  Federal  Conununications 
Commission,  445  12th  Street,  S.W., 
Room  TW-A325,  Washington,  DC 
20554.  In  addition  to  filing  conunents 
with  the  FCC,  interested  parties  should 
serve  the  petitioner,  or  its  coimsel  or 
consultant,  as  follows:  Lawrence  M. 
Miller,  Schwartz,  Woods  &  Miller,  1350 
Connecticut  Avenue,  NW,  Suite  300, 
Washington,  DC  20036-1717  (counsel 
for  Charlotte-Mecklenbvug  Public 
Broadcasting  Authority). 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Biueau,  (202) 
418-1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Conunission’s  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
00-178,  adopted  September  29,  2000, 
and  released  October  2,  2000.  The  full 
text  of  this  Conunission  decision  is 
available  for  inspection  and  copying 
dmring  normal  business  hours  in  the 
FCC  Reference  Center  445  12th  Street, 
S.W.,  Washington,  DC.  The  complete 
text  of  this  decision  may  also  be 
purchased  from  the  Commission’s  copy 
contractor,  International  Transcription 
Services,  Inc.,  (202)  857-3800, 1231 
20th  Street,  NW,  Washinrton,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

Federal  Communications  Commission. 
Barbara  A.  Kreisman, 

Chief,  Video  Services  Division,  Mass  Media 
Bureau. 

[FR  Doc.  00-25528  Filed  10-4-00;  8:45  am] 
BILUNG  CODE  6712-01-P 


Federal  Register/ Vol.  65,  No.  194 /Thursday,  October  5,  2000 / Proposed  Rules 


59389 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  00-2210,  MM  Docket  No.  00-179,  RM- 
9947] 

Digital  Television  Broadcast  Service; 
Arkadeiphia,  AR 

AGENCY:  Federal  Commimications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  the 
Arkansas  Educational  Television 
Commission  (“AETC”),  licensee  of 
noncommercial  educational  Station 
KETG(TV),  NTSC  Channel  *9, 
Arkadeiphia,  Arkansas.  AETC  requests 
the  substitution  of  DTV  Channel  *13  for 
Station  KETG(TV)’s  assigned  DTV 
Channel  *46  at  Arkadeiphia.  DTV 
Channel  *13  can  be  allotted  to 
Arkadeiphia,  Arkansas,  in  compliance 
with  the  principle  community  coverage 
requirements  of  section  73.625(a)  at 
reference  coordinates  (33-54-26  N.  and 
93-06-46  W.).  As  requested,  we  propose 
to  allot  DTV  Channel  *13  to 
Arkadeiphia  with  a  power  of  7.3  and  a 
height  above  average  terrain  (HAAT)  of 
320.9  meters. 

DATES:  Comments  must  be  filed  on  or 
before  November  24,  2000,  and  reply 
comments  on  or  before  December  11, 
2000. 

ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  S.W., 
Room  TW-A325,  Washington,  DC 
20554.  In  addition  to  filing  comments 
with  the  FCC,  interested  parties  should 
serve  the  petitioner,  or  its  counsel  or 
consultant,  as  follows:  Todd  D.  Gray, 
Dow,  Lohnes  &  Albertson,  PLLC,  1200 
New  Hampshire  Avenue,  NW,  Suite 
800,  Washington,  DC  20036  (counsel  for 
Arkansas  Educational  Television 
Commission). 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 

Blumenthal,  Mass  Media  Bureau,  (202) 
418-1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
00-179,  adopted  September  29,  2000, 
and  released  October  2,  2000.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 


during  normal  business  hours  in  the 
FCC  Reference  Center  445  12th  Street, 
S.W.,  Washington,  DC.  The  complete 
text  of  this  decision  may  also  be 
purchased  fi:om  the  Commission’s  copy 
contractor.  International  Transcription 
Services,  Inc.,  (202)  857-3800,  1231 
20th  Street,  NW,  Washin^on,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1, 1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

Federal  Communications  Commission. 
Barbara  A.  Kreisman, 

Chief,  Video  Services  Division,  Mass  Media 
Bureau. 

[FR  Doc.  00-25527  Filed  10-4-00;  8:45  am] 
BILLING  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  00-2211,  MM  Docket  No.  00-180,  RM- 
9956] 

Digital  Television  Broadcast  Service; 
Fort  Myers,  FL 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Fort 
Myers  Broadcasting,  licensee  of  Station 
WINK-TV,  NTSC  Channel  11.  Fort 
Myers,  Florida,  proposing  the 
substitution  of  DTV  Channel  9  for 
Station  WINK-TV’s  assigned  DTV 
Channel  53.  DTV  Channel  9  cem  be 
allotted  to  Fort  Myers,  Florida,  in 
compliance  with  the  principle 
conununity  coverage  requirements  of 
Section  73.625(a)  at  reference 
coordinates  (26-48-01  N.  and  81-45-47 
W.).  As  requested,  we  propose  to  allot 
DTV  Channel  9  to  Fort  Myers  with  a 


power  of  20  and  a  height  above  average 
terrain  (HAAT)  of  451  meters. 

DATES:  Comments  must  be  filed  on  or 
before  November  24,  2000,  and  reply 
comments  on  or  before  December  11, 
2000. 

ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  S.W., 

Room  TW-A325,  Washington,  DC 
20554.  In  addition  to  filing  comments 
with  the  FCC,  interested  parties  should 
serve  the  petitioner,  or  its  counsel  or 
consultant,  as  follows:  Joseph  A.  Belisie, 
Leibowitz  &  Associates,  P.A.,  One  SE 
3rd  Avenue,  Suite  1450,  Miami,  Florida 
33131  (counsel  for  Fort  Myers 
Broadcasting  Company). 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
00-180,  adopted  September  29,  2000, 
and  released  October  2,  2000.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  homs  in  the 
FCC  Reference  Center  445  12th  Street, 
S.W.,  Washington,  DC.  The  complete 
text  of  this  decision  may  also  be 
purchased  from  the  Conunission’s  copy 
contractor,  International  Transcription 
Services,  Inc.,  (202)  857-3800,  1231 
20th  Street,  NW,  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued^ until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

Federal  Communications  Commission. 
Barbara  A.  Kreisman, 

Chief,  Video  Services  Division,  Mass  Media 
Bureau. 

[FR  Doc.  00-25526  Filed  10-4-00;  8:45  am] 
BILUNG  CODE  6717-01-P 
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JOINT  BOARD  FOR  THE 
ENROLLMENT  OF  ACTUARIES 

Renewal  of  Advisory  Committee  on 
Actuarial  Examinations 

AGENCY:  Joint  Board  for  the  Enrollment 
of  Actuaries. 

ACTION:  Renewal  of  Advisory 
Committee. 


SUMMARY:  The  Joint  Board  for  the 
Enrollment  of  Actuaries  announces  the 
renewal  of  the  Advisory  Committee  on 
Actuarial  Examinations. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gloria  Walker,  202-694-1854. 

SUPPLEMENTARY  INFORMATION:  The 

pmpose  of  the  Committee  is  to  advise 
the  Joint  Board  on  examinations  in 
actuarial  mathematics  and  methodology. 
The  Joint  Board  administers  such 
examinations  in  discharging  its 
statutory  mandate  to  enroll  individuals 
who  wish  to  perform  actuarial  services 
with  respect  to  pension  plans  subject  to 
the  Employee  Retirement  Income 
Security  Act  of  1974.  The  Committee’s 
advisory  functions  will  include,  but  will 
not  necessarily  be  limited  to:  (1) 
Considering  areas  of  actuarial 
knowledge  that  should  be  treated  on  the 
examinations;  (2)  developing 
examination  questions;  (3) 
recommending  proposed  examinations 
and  pass  marks;  and  (4),  as  requested  by 
the  Joint  Board,  making 
recommendations  relative  to  the 
examination  program. 

Dated:  September  29,  2000. 

Paulette  Tino, 

Chairman,  foint  Board  for  the  Enrollment  of 
Actuaries. 

[FR  Doc.  00-25653  Filed  10-4-00;  8:45  am) 
BILUNG  CODE  4830-01 -P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-58(>-815] 

Certain  Cold-Rolled  Carbon  Steel  Flat 
Products  From  Korea:  Initiation  of  New 
Shipper  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
Internationa  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  initiation  of  new 
shipper  antidumping  administrative 
review. 

SUMMARY:  The  Department  of  Commerce 
(“the  Department”)  has  received  a 
request  to  conduct  a  new  shipper 
administrative  review  of  the 
antidumping  duty  order  on  certain  cold- 
rolled  carhon  steel  flat  products  (“cold- 
rolled”)  from  Korea,  which  has  an 
August  anniversary  date.  In  accordance 
witih  19  CFR  351.214  (d),  we  are 
initiating  this  new  shipper 
administrative  review. 

EFFECTIVE  DATE:  October  5,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Bolling  or  James  Doyle,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-4733. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
hy  the  Uruguay  Rovmd  Agreements  Act. 
In  addition,  imless  otherwise  indicated, 
all  citations  to  the  Department’s 
regulations  are  to  the  regulations  as 
codified  at  19  CFR  Part  351  (1999). 

Background 

On  August  31,  2000,  the  Department 
received  a  timely  request  from  H5nmdai 
Pipe  Co,,  Ltd.  (“HDP”)  in  accordance 
with  19  CFR  351.214(d),  for  a  new 
shipper  review  of  the  antidumping  duty 
order  on  certain  cold-rolled  carbon  steel 
flat  products  from  Korea,  which  has  an 
August  anniversary  date.  See 
Antidumping  Duty  Order:  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  from 
Korea,  58  FR  44159  (August  19, 1993). 


Initiation  of  Review 

In  its  request  of  August  31,  2000, 

HDP,  as  required  by  19  CFR 
351.214(b)(2)(i)  and  (b)(2)(iii)(A), 
certified  that  it  did  not  export  the 
subject  merchandise  to  the  United 
States  during  the  period  of  investigation 
(“POI”)  January  1, 1992  through  June 
30, 1992,  and  that  since  the 
investigation  was  initiated  on  July  20, 
1992,  (57  FR  33488,  July  29, 1992),  it 
has  not  been  affiliated  with  any 
company  which  exported  the  subject 
merchandise  to  the  United  States  during 
the  POI.  Pursuant  to  the  Department’s 
regulations  at  19  CFR  351.214(b)(2)(iv), 
HDP  submitted  docvunentation 
establishing  the  date  on  which  it  first 
entered  the  subject  merchandise  to  the 
United  States,  the  volume  of  that  first 
shipment,  and  the  date  of  its  first  sale 
to  an  vmaffiliated  customer  in  the 
United  States. 

In  accordance  with  section 
751(a)(2)(B)  of  the  Act  and  19  CFR 
351.214(d),  we  are  initiating  a  new 
shipper  review  of  the  antidiunping 
order  on  cold-rolled  steel  from  Korea.  In 
accordance  with  19  CFR  351.214(h)(1), 
we  intend  to  issue  preliminary  results  of 
this  review  no  later  than  180  days  after 
the  date  of  initiation. 

In  accordance  with  section 
351.214(g)(l)(i)(A)  of  the  Department’s 
regulations,  the  period  of  review 
(“POR”)  for  a  new  shipper  review 
initiated  in  the  month  unmediately 
following  the  annual  anniversary  month 
is  the  twelve-month  period  preceding 
the  anniversary  month.  Therefore,  the 
POR  for  this  new  shipper  is  August  1, 
1999  through  July  31,  2000. 

Concurrent  with  publication  of  this 
notice  and  in  accordance  with  19  CFR 
351.214(e),  we  will  instruct  the  U.S. 
Customs  Service  to  allow,  at  the  option 
of  the  importer,  the  posting  of  a  bond  or 
security  in  lieu  of  a  cash  deposit  for 
each  entry  of  the  merchandise  exported 
by  the  above  listed  company,  until  the 
completion  of  this  review. 

The  interested  parties  must  submit 
applications  for  disclosure  under 
administrative  protective  order  in 
accordance  with  19  CFR  351.305  and 
351.306. 

This  initiation  and  notice  are  in 
accordance  with  section  751(a)  of  the 
Act  (19  U.S.C.  1675(a))  and  19  CFR 
351.214. 
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Dated:  September  28,  2000. 

Barbara  E.  Tillman, 

Acting  Deputy  Assistant  Secretary  for  AD/ 
CVD  Enforcement  Group  III. 

[FR  Doc.  00-25619  Filed  10-4-00;  8:45  am] 
BILUNG  CODE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-580-812] 

Dynamic  Random  Access  Memory 
Semiconductors  (“DRAMs”)  of  One 
Megabit  and  Above  From  the  Republic 
of  Korea;  Final  Results  of  Full  Sunset 
Review  and  Revocation  of  Order 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  final  results  of  full 
sunset  review:  Revocation  of 
antidumping  duty  order  on  DRAMs  of 
one  megabit  and  above  fi'om  the 
Republic  of  Korea. 

summary:  On  May  30,  2000,  the 
Department  of  Commerce  (“the 
Department”)  published  a  notice  of 
preliminary  results  of  the  full  simset 
review  of  the  antidumping  duty  order 
on  DRAMs  of  one  megabit  and  above 
from  the  Republic  of  Korea  (65  FR 
34439)  pursuant  to  section  751(c)  of  the 
Tariff  Act  of  1930,  as  eunended  (“the 
Act”).  We  provided  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results.  We  received 
comments  from  both  domestic  emd 
respondent  interested  parties. 
Subsequently,  on  September  27,  2000, 
we  received  a  letter  from  the  petitioner. 
Micron  Technology,  Inc.  (“Micron”), 
withdrawing  its  notice  of  intent  to 
participate  in  this  sunset  review, 
originally  filed  on  November  16, 1999. 
Further,  Micron  withdrew  its  responses 
from  this  review  and  stated  its  support 
for  revocation  of  the  antidumping  order 
on  DRAMs  of  One  Megabit  and  Above 
from  the  Republic  of  Korea  (“DRAMs 
from  Korea”).  Because  no  domestic 
interested  party  is  now  participating  in 
this  sunset  review,  the  Department  is 
revoking  the  order. 

EFFECTIVE  DATE:  October  5,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
P.  Maloney,  Jr.  or  James  Maeder,  Office 
of  Policy  for  Import  Administration, 
International  Trade  Administration, 

U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  D.C.  20230;  telephone: 
(202)  482-1503  or  (202) 482-3330, 
respectively. 


Statute  and  Regulations 

This  review  was  conducted  pursuant 
to  sections  751(c)  and  752  of  the  Act. 

The  Department’s  procedures  for  the 
conduct  of  sunset  reviews  are  set  forth 
in  Procedmes  for  Conducting  Five-year 
(“Sunset”)  Reviews  of  Antidumping  and 
Countervailing  Duty  Orders,  63  FR 
13516  (March  20, 1998)  (“Sunset 
Regulations”),  and  in  19  CFR  Part  351 
(1999)  in  general. 

Guidance  on  methodological  or 
analytical  issues  relevemt  to  the 
Department’s  conduct  of  sunset  reviews 
is  set  forth  in  the  Department’s  Policy 
Bulletin  98:3 — Policies  Regcurding  the 
Conduct  of  Five-year  (“Sunset”) 

Reviews  of  Antidumping  and 
Countervailing  Duty  Orders;  Policy 
Bulletin,  63  FR  18871  (April  16, 1998) 
(“Simset  Policy  Bulletin”). 

Background 

On  May  30,  2000,  the  Department 
published  in  the  Federal  Register  a 
notice  of  preliminary  results  of  the  full 
sunset  review  of  the  antidumping  duty 
order  on  DRAMs  of  one  megabit  and 
above  from  the  Republic  of  Korea 
pmsuant  to  the  Act.  In  our  preliminary 
results,  we  determined  that  revocation 
of  the  order  would  be  likely  to  lead  to 
continuation  or  recurrence  of  dumping. 
In  addition,  we  preliminarily 
determined  that  the  following  margins 
are  likely  to  prevail  for  respective 
manufactures/exporters  if  the  order 
were  revoked:  Hyundai — 20.88  percent 
and  All  Others — 4.55  percent. 

On  July  11,  2000,  and  on  July  12, 

2000,  we  received  final  versions  of  case 
briefs  from  Hyundai  and  Micron 
Technology,  Inc.  (“Micron”), 
respectively,  within  the  deadline 
provided  for  in  19  CFR  351.309(c)(l)(i). 
Also,  on  July  17,  2000,  and  on  July  18, 
2000,  Micron  and  Hyundai, 
respectively,  submitted  final  versions  of 
rebuttal  briefs  within  the  deadline 
provided  for  in  19  CFR  351.309(d).  The 
Department  held  a  public  hearing  on 
August  9,  2000.  Subsequently,  on 
September  27,  2000,  Micron  withdrew 
its  interest  in  this  sunset  review  and 
withdrew  its  responses  from  the  record. 

.  Scope  of  Review 

The  products  covered  by  this  review 
include  DRAMs  of  one  megabit  and 
above  from  Korea.  Assembled  DRAMs 
include  all  package  types.  Unassembled 
DRAMs  include  processed  wafers,  uncut 
die,  and  cut  die.  Processed  wafers 
produced  in  Korea,  but  packaged  or 
assembled  into  memory  modules  in  a 
third  country,  are  included  in  the  scope; 
wcifers  produced  in  a  third  country  and 
assembled  or  packaged  in  Korea  are  not 
included  in  the  scope. 


The  scope  of  this  review  includes 
memory  modules.  A  memory  module  is 
a  collection  of  DRAMs,  the  sole  function 
of  which  is  memory.  Modules  include 
single  in-line  processing  modules 
(“SIPs”),  single  in-line  memory  modules 
(“SIMMs”),  or  other  collections  of 
DRAMs,  whether  unmounted  or 
moxmted  on  a  circuit  board.  Modules 
that  contain  other  parts  that  are  needed 
to  support  the  function  of  memory  are 
covered.  Only  those  modules  which 
contain  additional  items  which  alter  the 
function  of  the  module  to  something 
other  than  memory,  such  as  video 
graphics  adapter  (“VGA”)  hoards  and 
cards,  are  not  included  in  the  scope. 

The  scope  of  this  review  also  includes 
video  random  access  memory 
semiconductors  (“VRAMS”),  as  well  as 
any  future  packaging  and  assembling  of 
DRAMs,  cmd  removable  memory 
modules  placed  on  motherboards,  with 
or  without  a  centred  processing  unit 
(“CPU”),  unless  the  importer  of 
motherboards  certifies  with  the  Customs 
Service  that  neither  it  nor  a  party  related 
to  it  or  under  contract  to  it  will  remove 
the  modules  from  the  motherboards 
cifter  importation.  The  scope  of  this 
review  does  not  include  DRAMs  or 
memory  modules  that  are  re-imported 
for  repair  or  replacement. 

The  DRAMs  and  modules  subject  to 
this  review  are  classifiable  under 
subheadings  8471.50.0085, 

8471.91.8085,  8542.11.0024, 
8542.11.8026,  8542.13.8034, 

8471.50.4000,  8473.30.1000, 
8542.11.0026,  8542.11.8034, 
8471.50.8095,  8473.30.4000, 
8542.11.0034,  8542.13.8005, 
8471.91.0090,  8473.30.8000, 
8542.11.8001,  8542.13.8024, 

8471.91.4000,  8542.11.0001, 
8542.11.8024  and  8542.13.8026  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (“HTSUS”). 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  emd  customs 
purposes,  the  Department’s  written 
description  of  the  scope  of  this  review 
remains  dispositive. 

Final  Results  of  Review 

Determination  To  Revoke 

Because  it  withdrew  both  its  notice  of 
intent  to  participate  in  this  sunset 
review  and  its  responses  from  the 
record,  the  Department  now  determines 
that  Micron  has  not  responded  to  the 
Notice  of  Initiation  as  set  out  in  section 
751(c)  of  the  Act.  Without  responses 
from  Micron  or  any  other  domestic 
interested  party  on  the  record  of  this 
sunset  review,  the  Department  no  longer 
finds  that  revocation  of  the  order  would 
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be  likely  to  lead  to  the  continuation  of 
dumping. 

In  addition,  the  Department  notes  that 
Micron  affirmatively  supports 
revocation  of  the  order  in  this  sunset 
review.  Given  that  the  Department  no 
longer  finds  that  revocation  of  the  order 
would  be  likely  to  lead  to  the 
continuation  of  dumping,  pursuant  to 
section  751(d)(2)  of  the  Act  and  section 
351.222(0(1)  of  the  Sunset  Regulations, 
the  Department  hereby  revokes  the 
order  on  DRAMs  from  Korea. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  orders 
(“APO”)  of  their  responsibility 
concerning  the  return  or  destruction  of 
proprietary  information  disclosed  under 
APO  in  accordance  with  19  CFR 
351.305  of  the  Department’s  regulations. 
Timely  notification  of  the  return  or 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  die  regulations  and  terms  of  an 
APO  is  a  violation  which  is  subject  to 
sanction. 

This  five-year  ("sunset”)  review  and 
notice  are  in  accordemce  with  sections 
751(c),  752,  and  777(i)(l)  of  the  Act. 

Effective  Date  of  Revocation 

Pursuant  to  section  751(c)(6)(A)(iv)  of 
the  Act,  the  Department  will  instruct  the 
United  States  to  terminate  the 
suspension  of  liquidation  of  the 
merchandise  subject  to  this  order 
entered,  or  withdrawn  from  warehouse, 
on  or  after  January  1,  2000.  Entries  of 
subject  merchandise  prior  to  the 
effective  date  of  revocation  will 
continue  to  be  subject  to  suspension  of 
liquidation  and  antidumping  duty 
deposit  requirements.  The  Department 
will  complete  any  pending 
administrative  reviews  of  this  order  and 
will  conduct  administrative  reviews  of 
subject  merchandise  entered  prior  to  the 
effective  date  of  revocation  in  response 
to  appropriately  filed  request  for  review. 

Dated;  September  29,  2000. 

Troy  H.  Cribb, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  00-25618  Filed  10-4-00;  8:45  am] 
BILLING  CODE  3S10-DS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
[A-533-809] 

Certain  Stainless  Steel  Flanges  From 
India;  Extension  of  Time  Limit  for 
Preliminary  Results  of  New  Shipper 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  for  the  preliminary  results  of  a 
new  shipper  review  of  certain  stainless 
steel  flanges  fi'om  India.  This  review 
covers  one  Indian  exporter.  Snowdrop 
Trading  PVT  LTD  (Snowdrop),  and  the 
period  February  1, 1999  through 
February  29,  2000. 

EFFECTIVE  DATE:  October  5,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Killiam  or  Robert  James,  AD/ 
CVD  Enforcement,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  emd  Constitution 
Avenue,  NW.,  Washington  DC  20230; 
telephone:  (202)  482-5222,  or  (202) 
482-0649,  respectively. 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  refer  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Tariff  Act  of  1930  (the  Act)  by  the 
Uruguay  Round  Agreements  Act.  In 
addition,  all  citations  to  the 
Department’s  regulations  are  to  the 
current  regulations,  codified  at  19  CFR 
part  351  (1999). 

Background. 

Based  on  a  request  from  Snowdrop, 
and  pvusuant  to  section  351.214,  on 
March  28,  2000  the  Department  initiated 
a  new  shipper  review  of  the 
antidumping  duty  order  on  certain 
stainless  steel  flanges  fi’om  India, 
covering  the  period  February  1, 1999 
through  February  29,  2000  (  65  FR 
17485,  April  3,  2000).  The  preliminary 
results  are  ciurently  due  no  later  than 
September  24,  2000. 

Postponement  of  Preliminary  Results 

The  Department  has  determined  that 
the  issues  of  this  case  are 
extraordinarily  complicated  and 
consequently,  it  is  not  practicable  to 
issue  the  preliminary  results  of  review 
within  the  original  time  limit.  See 
Memorandum  from  Richard  A.  Weible 
to  Joseph  A.  Spetrini,  Deputy  Assistant 
Secretary,  Enforcement  Group  III, 


September  22,  2000.  Accordingly,  the 
Department  is  extending  the  time  limit 
for  completion  of  the  preliminary 
results  until  January  22,  2001,  in 
accordance  with  section  75l(a)(2)(B)(iv) 
of  the  Act  and  section  351.214(i)(2)  of 
the  Department’s  regulations.  The 
deadline  for  the  final  results  of  this 
review  will  continue  to  be  90  days  after 
date  on  which  the  preliminary  results 
are  issued,  in  accordance  with  section 
351.214(i)(l). 

Dated:  September  22,  2000. 

Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary,  AD/CVD 
Eriforcement  Group  III. 

[FR  Doc.  00-25620  Filed  10-4-00;  8:45  am] 
BILUNG  CODE  3S10-DS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Industry  Sector  Advisory  Committee 
on  Lumber  &  Wood  (ISAC  10)  for  Trade 
Policy  Matters;  Continuation  of  Federal 
Register  Notice  Dated  December  30, 
1999,  Volume  64,  Number  250,  Pages 
73516-73519;  Request  for  Nominations 

agency:  International  Trade 
Administration,  Trade  Development, 
U.S.  Department  of  Commerce. 

ACTION:  Continuation  of  request  for 
nominations. 


SUMMARY:  The  Secretary  of  Commerce 
(Commerce)  and  the  United  States  Trade 
Representative  (USTR)  continue  to  seek 
nominations  for  appointment  of  an 
environmental  representatives  to  the 
Industry  Sector  Advisory  Committee  on 
Lumber  and  Wood  Products  for  Trade 
Policy  Matters  (ISAC  10;  see  Federal 
Register  Notice  73518-73519,  Vol.  64, 
Number  250,  dated  December  30,  1999). 
Appointments  will  be  effective  for  the 
charter  term  of  this  Committee,  which 
expires  March  17,  2002.  In  order  to  be 
considered  for  appointment  to  the 
Committee,  a  nominee  must  be  a  U.S. 
citizen,  must  represent  a  U.S. 
organization  with  an  interest  in 
environmental  issues  relevant  to  the 
.  work  of  the  Committee,  and  may  not  be 
a  registered  foreign  agent  imder  the 
Foreign  Agents  Registration  Act. 
Nominees’  special  interest  in  and 
knowledge  of  environmental,  trade,  and 
sectoral  issues  will  be  considered. 

This  notice  will  remain  in  effect  for 
the  duration  of  the  cmrent  charter 
period;  however,  priority  will  be  given 
to  nominations  received  by  November  3, 
2000.  Nominations  will  be  considered 
as  they  are  received.  Recruitment 
information  is  available  on  the 
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International  Trade  Administration 
Website  at  www.ita.doc.gov/icp. 

FOR  FURTHER  INFORMATION  CONTACT: 
Further  inquiries  may  be  directed  to 
Dominic  Bianchi,  Acting  Assisting 
USTR  for  Intergovernmental  Affairs  and 
Public  Liaison,  Winder  Building,  Room 
100,  600  17th  Street  NW,  Washington, 

DC  20230  or  Ingrid  V.  Mitchem,  Acting 
Director,  Industries  Consultations 
Program,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue,  NW, 
Room  2015-B,  Washington,  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  section  135  of  the  1974  Trade  Act, 
as  amended  (19  U.S.C.  2155),  Congress 
established  a  private-sector  advisory 
system  to  ensiure  that  U.S.  trade  policy 
and  trade  negotiation  objectives 
adequately  reflect  U.S.  commercial  and 
economic  interests.  Section  135(a)(1)  of 
the  1974  Trade  Act  directs  the  President 
to  “seek  information  and  advice  from 
representative  elements  of  the  private 
sector  and  the  non-Federal 
governmental  sector  with  respect  to: 

(A)  Negotiating  objectives  and 
bargaining  positions  before  entering  into 
a  trade  agreement  under  [title  I  of  the 
1974  Trade  Act  and  section  1102  of  the 
Omnibus  Trade  and  Competitiveness 
Act  of  1988]; 

(B)  The  operation  of  any  trade 
agreement  once  entered  into;  including 
preparation  for  dispute  settlement  panel 
proceedings  to  which  the  United  States 
is  a  party;  and 

(C)  Other  matters  arising  in 
connection  with  the  development, 
implementation,  and  administration  of 

the  trade  policy  of  the  United  States. 

*  *  *’* 

Section  135(c)(2)  of  the  1974  Trade 
Act  provides: 

(2)  The  President  shall  establish  such 
sectoral  or  functional  advisory 
committees  as  may  be  appropriate.  Such 
committees  shall,  insofar  as  is 
practicable,  be  representative  of  all 
industry,  labor,  agricultural,  or  service 
interests  (including  small  business 
interests)  in  the  sector  or  functional 
areas  concerned.  In  organizing  such 
committees,  the  United  States  Trade 
Representative  and  the  Secretaries  of 
Commerce,  Labor,  Agriculture,  the 
Treasury,  or  other  executive 
departments,  as  appropriate,  shall: 

(A)  Consult  with  interested  private 
organizations;  and 

(B)  Take  into  account  such  factors 
as — 

(i)  Patterns  of  actual  and  potential 
competition  between  United  States 
industry  and  agriculture  and  foreign 
enterprise  in  international  trade. 


(ii)  The  character  of  the  nontariff 
barriers  and  other  distortions  affecting 
such  competition, 

(iii)  The  necessity  for  reasonable 
limits  on  the  number  of  such  advisory 
committees, 

(iv)  The  necessity  that  each  committee 
be  reasonably  limited  in  size,  and 

(v)  In  the  case  of  each  sectoral 
committee,  that  the  product  lines 
covered  by  each  committee  be 
reasonably  related. 

Pursuant  to  this  provision.  Commerce 
and  USTR  have  established  and  co-chair 
seventeen  Industry  Sector  Advisory 
Committees  (ISACs)  and  four  Industry 
Functional  Advisory  Committees 
(IFACs).  The  Committees’  efforts  have 
resulted  in  strengthening  U.S. 
negotiating  positions  by  enabling  the 
United  States  to  display  a  united  front 
when  it  negotiates  trade  agreements 
with  other  nations.  Committees  meet  an 
average  of  four  times  a  year  in 
Washington,  D.C.  Members  serve 
without  compensation  and  are 
responsible  for  all  expenses  incurred  in 
attending  Committee  meetings.  For 
additional  information  regarding  the 
functions  and  membership  of  these 
committees,  and  general  qualiffcations 
for  membership,  see  64  FR  10448— 

10449,  March  4, 1999  (Volume  64, 
Number  42). 

Eligibility 

Eligibility  to  serve  as  an 
environmental  representative  on  ISAC 
10  is  limited  to  U.S.  citizens  who  are 
not  full-time  employees  of  a 
governmental  entity,  who  represent  a 
“U.S.  entity”,  and  who  are  not 
registered  with  the  Department  of 
Justice  vmder  the  Foreign  Agents 
Registration  Act.  For  purposes  of  the 
preceding  sentence,  a  “U.S.  entity”  is  an 
organization  incorporated  in  the  United 
States  (or,  if  unincorporated,  having  its 
headquarters  in  the  United  States): 

(1)  That  is  controlled  by  U.S.  citizens 
or  by  another  U.S.  entity.  An  entity  is 
not  a  U.S.  entity  if  more  than  50  percent 
of  its  Board  of  Directors  or  membership 
is  made  up  of  non-U.S.  citizens.  If  the 
nominee  is  to  represent  an  organization 
more  than  10  percent  of  whose  Board  of 
Directors  or  membership  is  made  up  of 
non-U.S.  citizens,  or  non-U.S.  entities, 
the  nominee  must  demonstrate  at  the 
time  of  nomination  that  this  non-U.S. 
interest  does  not  constitute  control  and 
will  not  adversely  affect  his  or  her 
ability  to  serve  as  a  trade  advisor  to  the 
United  States;  and 

(2)  at  least  50  percent  of  whose  annual 
revenue  is  attributable  to  non¬ 
governmental,  U.S.  sources. 


Selection  Criteria 

USTR  and  Commerce  will  select 
environmental  representatives  eligible 
for  appointment  to  ISAC  10  based  upon 
the  following: 

(1)  The  organization  to  be  represented 
will  be  considered  based  on 
environmental  interest  in  trade  policies 
in  the  sector  relevant  to  the  work  of  the 
Committee;  and 

(2)  The  nominee  should  demonstrate 
special  interest  in  and  knowledge  of  the 
formulation  of  environmental  policies 
in  the  sector  relevemt  to  the  work  of  the 
Committee,  and  the  ability  to  work  with 
governmental  officials  and  industry 
representatives  to  reach  consensus  on 
complex  environmental  and  trade  issues 
affecting  the  relevant  industry  sectors. 

(3)  Preference  will  be  accorded 
nominees  who  also  demonstrate 
knowledge  of  and  familiarity  with  the 
relevant  industry  sectors,  as  well  as 
with  international  trade  matters, 
including  trade  policy  development 
relevant  to  those  sectors. 

Environmental  representatives,  as 
members  of  the  Committee,  will  be 
required  to  have  a  security  clearance. 
Members  serve  without  compensation 
and  are  responsible  for  all  expenses 
incurred  in  attending  committee 
meetings. 

Application  Procedures 

Requests  for  applications  should  be 
sent  to  the  Director  of  the  Industry 
Consultations  Program,  U.S.  Department 
of  Commerce,  14th  and  Constitution 
Avenue,  NW,  Room  2015-B, 
Washington,  D.C.  20230.  This  notice  is 
issued  under  the  Federcd  Advisory 
Committee  Act  (5  U.S.C. ,  app.  2)  and  21 
CFR  part  14  relating  to  advisory 
committees. 

Michael  J.  Copps, 

Assistant  Secretary  for  Trade  Development. 
[FR  Doc.  00-25566  Filed  10-4-00;  8:45  am] 
BILUNG  CODE  35ia-DR-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  100200A] 

New  England  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Ocecmic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  New  England  Fishery 
Management  Council  (Council)  is 
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scheduling  public  meetings  of  its 
Groimdfish  Committee,  Monkfish 
Advisory  Panel  and  Research  Steering 
Committee  in  October  2000,  to  consider 
actions  affecting  New  England  fisheries 
in  the  exclusive  economic  zone  (EEZ). 

DATES:  The  meetings  will  be  held 
between  Tuesday,  October  24,  2000,  and 
Thursday,  October  26,  2000.  See 
SUPPLEMENTARY  INFORMATION  for  specific 
dates  and  times. 

ADDRESSES:  The  meetings  will  be  held 
in  Danvers,  MA;  Wakefield,  MA;  and 
Warwick,  RI.  See  SUPPLEMENTARY 
INFORMATION  for  specific  locations. 

Council  address:  New  England 
Fishery  Management  Coxmcil,  50  Water 
Street,  Mill  2,  Newburyport,  MA  01950: 
(978)  465-0492. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Council 
(978)465-0492. 

SUPPLEMENTARY  INFORMATION: 

Meeting  Dates,  Locations,  and  Agendas 

Tuesday,  October  24,  2000,  9:30  a.m. 
and  Wednesday,  October  25,  2000,  8:30 
a.m. — Groundfish  Oversight  Committee 
Meeting 

Location:  Sheraton  Femcroft,  50 
Femcroft  Road,  Danvers,  MA  01923; 
telephone:  (978)  777-2500. 

The  Groundfish  Oversight  Committee 
will  continue  its  development  of 
management  alternatives  for 
Amendment  13  to  the  Northeast 
Multispecies  Fishery  Management  Plan. 
The  Committee  will  consider  comments 
from  it’s  Advisory  Panel  on  the  area 
management  and  sector  allocation 
proposals  and  may  make  changes  to 
those  proposals  based  on  the  comments 
received.  They  will  finalize 
recommendations  for  rebuilding  plans 
for  overfished  stoclcs,  measures  to 
address  capacity  in  the  groundfish 
fishery,  and  recommendations  for 
closed  areas.  In  addition,  the  Committee 
will  refine  its  proposals  for  a  revised 
status  quo,  area  management,  and  sector 
allocation  alternatives.  They  will  review 
access  by  other  fisheries  or  gears  to 
closed  areas  and  may  develop 
recommendations  for  changes  to  those 
vessels  and  gears  that  are  currently 
allowed  access  to  closed  areas.  They 
will  also  develop  priorities  for 
cooperative  research  proposals  that  will 
be  forweirded  to  the  Research  Steering 
Committee.  The  Committee  will  meet  in 
a  closed  session  to  review  advisory 
panel  applications. 


Thursday,  October  26,  2000,  9:30  a.m. — 
Monkfish  Advisory  Panel  Meeting 

Location:  Radisson  Airport  Hotel, 

2081  Post  Road,  Warwick,  RI  02886; 
telephone:  (401)739-3000. 

The  Panel  will  discuss  monlcfish  trip 
limit  options  to  address  perceived 
inequities  across  fleet  sectors  and 
develop  recommendations  to  the 
Monkfish  Committee.  It  will  also 
develop  a  statement  of  purpose  and  a 
range  of  alternatives  for  monkfish 
spawning  area/time  management,  and 
will  discuss  possible  options  for  bycatch 
control  and  minimizing  discards  of 
monkfish  in  small  mesh  fisheries. 

Thursday,  October  26,  2000,  9:30  a.m. — 
Research  Steering  Committee  Meeting 

Location:  Sheraton  Colonial,  One 
Audubon  Road,  Wakefield,  MA  01880; 
telephone:  (781)  245-9300. 

The  Research  Committee  will  discuss 
priorities  for  funding  regional  research 
projects  in  2001. 

Recommendations  fi'om  these  groups 
will  be  brought  to  the  full  Council  for 
formal  consideration  and  action,  if 
appropriate.  Although  non-emergency 
issues  not  contained  in  this  agenda  may 
come  before  this  Council  for  discussion, 
those  issues  may  not  be  the  subject  of 
formal  Coimcil  action  during  this 
meeting.  Coimcil  action  will  be 
restricted  to  those  issues  specifically 
listed  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  provided  the  public  has  been 
notified  of  the  Council’s  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Paul  J.  Howard 
(see  ADDRESSES)  at  least  five  days  prior 
to  the  meeting  dates. 

Dated:  October  2,  2000. 

Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  00-25648  Filed  lO-^-OO;  8:45  am] 
BILUNG  CODE:  3510-22  -S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.092800D} 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Issuance  of  scientific  research 
permit  (1253)  and  a  modification  to  a 
scientific  research  permit  (1190). 

SUMMARY:  Notice  is  hereby  given  of  the 
following  actions  regarding  permits  for 
takes  of  endangered  cmd  threatened 
species  for  the  purposes  of  scientific 
research,  and/or  enhancement:  NMF5 
has  issued  permits  to:  Carlos  Diez  and 
Robert  Van  Dam,  Puerto  Rico  DNR  (PR- 
DNR)  (1253);  and  NMFS  has  issued 
modifications  to  scientific  research 
permits  to:  NMFS-Southwest  Region 
(1190). 

DATES:  Comments  or  requests  for  a 
public  hearing  on  any  of  the  new 
applications  or  modification  requests 
must  be  received  at  the  appropriate 
address  or  fax  number  no  later  than  5 
p.m.  eastern  standard  time  on  November 
6,  2000. 

ADDRESSES:  Written  comments  on  any  of 
the  new  applications  or  modification 
requests  should  be  sent  to  the 
appropriate  office  as  indicated  below. 
Comments  may  also  be  sent  via  fax  to 
the  number  indicated  for  the  application 
or  modification  request.  Comments  will 
not  be  accepted  if  submitted  via  e-mail 
or  the  Internet.  The  applications  and 
related  documents  are  available  for 
review  in  the  indicated  office,  by 
appointment: 

For  permits  1253, 1190:  Office  of 
Protected  Resources,  Endangered 
Species  Division,  F/PR3, 1315  East-West 
Highway,  Silver  Spring,  MD  20910  (ph: 
301-713-1401,  fax:  301-713-0376). 

FOR  FURTHER  INFORMATION  CONTACT: 

Terri  Jordan,  Silver  Spring,  MD  (ph: 
301-713-1401,  fax:  301-713-0376,  e-mail: 
Terri.Jordan@noaa.gov). 

SUPPLEMENTARY  INFORMATION: 

Authority 

Issuance  of  permits  and  permit 
modifications,  as  required  by  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543)  (ESA),  is  based  on  a 
finding  that  such  permits/modifications: 
(1)  are  applied  for  in  good  faith;  (2) 
would  not  operate  to  the  disadvantage 
of  the  listed  species  which  are  the 
subject  of  the  permits;  and  (3)  are 
consistent  with  the  purposes  and 
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policies  set  forth  in  section  2  of  the 
ESA.  Authority  to  take  listed  species  is 
subject  to  conditions  set  forth  in  the 
permits.  Permits  and  modifications  are 
issued  in  accordance  with  and  are 
subject  to  the  ESA  and  NMFS 
regulations  governing  listed  fish  and 
wildlife  permits  (50  CFR  parts  222-226). 

Those  individuals  requesting  a 
hearing  on  an  application  listed  in  this 
notice  should  set  out  the  specific 
reasons  why  a  hearing  on  that 
application  would  be  appropriate  (see 
ADDRESSES).  The  holding  of  such 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries, 
NOAA.  All  statements  and  opinions 
contained  in  the  permit  action 
summaries  are  those  of  the  applicant 
and  do  not  necessarily  reflect  the  views 
of  NMFS. 

Species  Covered  in  This  Notice 

The  following  species  are  covered  in 
this  notice: 

Sea  Turtles 

Green  turtle  {Chelonia  my  das), 
Hawksbill  turtle  (Eretmochelys 
imbricata),  Kemp’s  ridley  turtle 
[Lepidochelys  kempii).  Leatherback 
turtle  (Dermochelys  coriacea), 
Loggerhead  turtle  [Caretta  caretta). 

Fish 

Shortnose  sturgeon  [Acipenser 
brevirostrum). 

Permits  and  Modifications  Issued 

Notice  was  published  on  May  23, 

2000  (65  FR  34445)  that  Mr.  Carlos  E. 
Diez,  of  Department  of  Natural  and 
Environmental  Resources  applied  for  a 
scientific  research  permit  (1253).  The 
purpose  of  the  research  is  to  provide 
information  on  the  ecology  and 
population  dynamics  of  the  hawksbill 
and  green  turtles  that  inhabit  the  waters 
surrounding  Puerto  Rico  and  its 
adjacent  islands  (Mona,  Monito, 
Desecheo,  Caja-de-Muertos,  Viques  and 
Culebra).  This  research  will  improve  the 
effectiveness  of  management  efforts  by 
addressing  priorities  set  forth  in  the 
recovery  plans  for  both  species:  (1) 
identification  of  important  marine 
habitats;  (2)  determination  of  adult  and 
juvenile  distribution  and  abundance;  (3) 
determination  of  sex  ratios  in  the 
juvenile  population;  (4)  evaluation  of 
the  extent  of  ingestion  of  persistent 
marine  debris;  (5)  determination  of 
growth  rates  and  age  at  sexual  matvnity, 
and  (6)  quantification  of  threats  to 
adults  and  juveniles  on  foraging 
grounds.  Permit  1253  was  issued  on 
September  22,  2000,  authorizing  take  of 
listed  species.  Permit  1253  expires  July 
31,  2005. 


Notice  was  published  on  April  14, 

2000  (65  FR  20138)  that  the  Southwest 
Region,  NMFS  applied  for  a 
modification  to  1190.  Modification  #1 
authorizes  and  increase  in  the  annual 
take  of  olive  ridley  turtles  fi-om  10  to  25. 
The  purpose  of  the  research  is  to 
document  and  evaluate  the  incidental 
take  of  pelagic  tmlles  by  the  longline 
fishery,  to  help  estimate  the  impact  of 
the  fishery  on  listed  turtles  as 
individuals  and  as  populations,  and  to 
determine  methods  to  reduce  that 
impact.  Research  will  evaluate  how 
incidental  captmes  affect  sea  turtle 
anatomy  and  physiology  as  a  function  of 
season,  location  of  take,  water 
temperature,  species,  size,  time  of  day, 
emd  gear  configmation.  The  results  of 
the  research  will  help  NMFS  to  better 
meet  the  goals  and  objectives  of  the 
Pacific  Sea  Turtle  Recovery  Plans,  the 
Hooking  Mortality  Workshop,  and  the 
requirements  of  Section  7  Biological 
Opinions  developed  for  this  fishery,  and 
ultimately,  to  fulfill  ESA  responsibilities 
to  protect,  conserve,  and  recover  listed 
species. 

Incidentally-captured  turtles  will  be 
examined,  tagged,  weighed,  measured, 
resuscitated  using  approved  techniques, 
have  tissue  samples  taken,  and  be 
released.  Some  of  these  txutles  will  have 
transmitters  attached.  Dead  turtles  will 
be  removed  from  the  marine 
environment  for  research  pvuposes, 
including  necropsy  and  collection  of  life 
history  data.  Tissue  samples  may  be 
used  lab  studies  including  the 
following:  toxicology,  histopathology, 
and  genetic  studies  to  identify  nesting 
origins  of  incidentcdly  taken  turtles. 
Modification  #1  to  Permit  1190  was 
issued  on  September  21,  2000, 
authorizing  take  of  listed  species.  Permit 
1190  expires  March  31,  2004. 

Dated;  September  29,  2000. 

Wanda  L.  Cain, 

Chief,  Endangered  Species  Division,  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service. 

[FR  Doc.  00-25622  Filed  10-4-00;  8:45  am] 
BILUNG  CODE:  3510-22  -S 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  imder  tlie  provisions  of  the 


Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title  and  OMB  Number:  Defense 
Federal  Acquisition  Regulation 
Supplement  Subparts  227.71,  Rights  in 
Technical  Data:  227.72,  Rights  in 
Computer  Software  and  Computer 
Softwcure  Documentation;  and  related 
clauses  and  provisions  at  252.227;  OMB 
Number  0704-0369. 

Type  of  Request:  Extension. 

Number  of  Respondents:  56,044. 

Responses  Per  Respondent:  21 
(average). 

Annual  Responses:  1,185,005. 

Average  Burden  Per  Response:  3.6 
hours  (average). 

Annual  Burden  Hours:  4,320,447. 

Needs  and  Uses:  The  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  Subparts  227.71  and  227.72 
prescribe  the  use  of  solicitation 
provisions  and  contract  clauses 
containing  information  collection 
requirements  that  are  associated  with 
rights  in  technical  data  and  computer 
software.  DoD  needs  this  information  to 
implement  10  U.S.C.  2320,  Rights  in 
Technical  Data,  and  10  U.S.C.  23321, 
Validation  of  Proprietary  Data 
Restrictions.  DoD  uses  the  information 
to  recognize  and  protect  contractor 
rights  in  technical  data  and  computer 
software  that  are  associated  with 
privately  funded  developments;  and  to 
ensure  liiat  technical  data  delivered 
under  a  contract  is  complete  and 
accurate  and  satisfies  contract 
requirements. 

Affected  Public:  Business  or  other  for- 
profit;  not-for-profit  institutions. 

Frequency:  On  occasion. 

Respondent’s  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Lewis  W.  Oleinick. 
Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Oleinick  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD  (Acquisition),  Room  10236, 
New  Executive  Office  Building, 
Washington,  DC  20503. 

DOD  Clearance  Officer:  Robert 
Cushing.  Written  requests  for  copies  of 
the  information  collection  proposal 
should  be  sent  to  Mr.  Cushing,  WHS/ 
DIOR,  1215  Jefferson  Davis  Highway, 
Suite  1204,  Arlington,  VA  22202-4302. 

Dated:  September  29,  2000. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  00-25502  Filed  10-4-00;  8:45  am] 
BILLING  CODE  S001-10-M 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 
[Transmittal  No.  00-73] 

36(bX1)  Arms  Sales  Notification 

AGENCY:  Defense  Security  Cooperation 
Agency,  Department  of  Defense. 
ACTION:  Notice. 


SUMMARY:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Public 
Law  104-164  dated  12  July  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
J.  Hurd,  DSCA/COMPT/RM,  (703)  604- 
6575. 


The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  00-73  with 
attached  transmittal  and  policy 
justification. 

Dated:  October  2,  2000. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

BILLING  CODE  SOOI-IO-M 
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DEFENSE  SECURITY  COOPERATION  AGENCY 

WASHINGTON,  DC  20301-2800 


2  2  SEP  2000 

In  reply  refer  to: 
1-00/006978 


Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 
Representatives 
Washington,  D.C.  20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Arms  Export 
Control  Act,  we  are  forwarding  herewith  Transmittal  No.  00-73  and  under  separate 
cover  the  classified  offset  certificate  thereto.  This  Transmittal  concerns  the  Department 
of  the  Army’s  proposed  Letter(s)  of  Offer  and  Acceptance  (LOA)  to  Israel  for  defense 
articles  and  services  estimated  to  cost  $125  million.  Soon  after  this  letter  is  delivered  to 
your  office,  we  plan  to  notify  the  news  media  of  the  unclassified  portion  of  this 
Transmittal. 

Reporting  of  Offset  Agreements  in  accordance  with  Section  36(b)(1)(C)  of  the  Arms 
Export  Control  Act  (AECA),  as  amended  by  Section  1245  of  H.R.  3427  enacted  by  P.L. 
106-113  dated  November  29, 1999,  requires  a  description  of  any  offset  agreement  with 
respect  to  this  proposed  sale.  Section  36(b)(1)(g)  of  the  AECA,  as  amended,  provides  that 
reported  information  related  to  offset  agreements  be  treated  as  confidential  information 
in  accordance  with  section  12(c)  of  the  Export  Administration  Act  of  1979  (50  U.S.C. 

App.  2411(c)).  Information  about  offsets  for  this  proposed  sale  are  described  in  the 
enclosed  confidential  attachment. 


Attachments 


Sincerely, 


Separate  Cover: 

Offset  certificate 

Same  Itr  to:  House  Committee  on  International  Relations 
Senate  Committee  on  Appropriations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  National  Security 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 


r 


59398 


Federal  Register / Vol.  65,  No.  194 /Thursday,  October  5,  2000 /Notices 


Transmittal  No.  00-73 


Notice  of  Proposed  Issuance  of  Letter  of  Offer 
Pursuant  to  Section  36(b)(1) 
of  the  Arms  Export  Control  Act 


(i)  Prospective  Purchaser:  Israel 

(ii)  Total  Estimated  Value; 

Major  Defense  Equipment*  $  0  million 

Other  $  125  million 

TOTAL  $  125  million 

(iii)  Description  of  Articles  or  Services  Offered;  Fourteen  non-MDE  Beech  King 
Air  BIOOCTH'  Fixed  Wing  aircraft  with  engines,  spare  engines,  spares  and 
repair  parts,  engineering  support,  publications  and  technical  documentation, 
UJS.  Government  and  contractor  technical  and  logistics  personnel  services, 
and  other  related  elements  of  logistics  support 

(iv)  Military  Department;  Army  (YWB) 

(v)  Sales  Commission.  Fee,  etc..  Paid.  Offered,  or  Agreed  to  be  Paid:  none 

(vi)  Sensitivity  of  Technology  Contained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold;  none 

(vii)  Date  Report  Delivered  to  Coneress:  22  SEP  2000 


as  deflned  in  Section  47(6)  of  the  Arms  Export  Control  Act 
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POLICY  .TUSTIFICATION 


Israel  -  Beech  King  Air  B200CT/T  Fixed  Wing  Aircraft 

The  Government  of  Israel  has  requested  a  possible  sale  of  14  non-MDE  Beech  King  Air 
B200CT/T  Fixed  Wing  aircraft  with  engines,  spare  engines,  spares  and  repair  parts, 
engineering  support,  publications  and  technical  documentation,  U^.  Government  and 
contractor  technical  and  logistics  personnel  services,  and  other  related  elements  of  logistics 
support.  The  estimated  cost  is  $125  million. 

This  proposed  sale  will  contribute  to  the  foreign  policy  and  national  security  of  the  United 
States  by  helping  to  improve  the  security  of  a  friendly  country  which  has  b^n  and 
continues  to  be  an  important  force  for  political  stability  and  economic  progress  in  Middle 
East 

The  aircraft  will  be  deployed  in  a  combat  service  support  role,  which  will  consist  of  troop . 
transport  movement  and  cargo  transport  Accordin^y,  the  aircraft  will  be  equipped  with 
communications  relay  stations  and  other  associated  communications  and  navigation 
support  devices.  Israel  will  have  no  difficulty  absorbing  these  additional  aircraft  into  their 
armed  forces. 

The  proposed  sale  of  this  equipment  and  support  will  not  affect  the  basic  military  balance 
in  the  region. 

The  prime  contractor  will  be  Raytheon  Aircraft  Company  of  Wichita,  Kansas.  Under  this 
sale,  the  contractor  will  incur  offset  obligations  under  an  existing  industrial  cooperation 
agreement. 

Implementation  of  this  proposed  sale  will  not  require  the  assignment  of  any  additional  U.S. 
Government  or  contractor  representatives  to  Israel. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  proposed  sale. 


[FR  Doc.  00-25576  Filed  10-1-00:  8:45  am] 
BILLING  CODE  5001-10-C 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 
[Transmittal  No.  00-74] 

36(bK1)  Arms  Sales  Notification 

AGENCY:  Department  of  Defense,  Defense 
Security  Cooperation  Agency. 


ACTION:  Notice.  , 


SUMMARY:  The  Department  of  Defense  is 
publishing  the  imclassihed  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Public 
Law  104-164  dated  21  July  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

J.  Hurd,  DSCA/COMPT/RM,  (703)  604- 
6575. 


The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  00-74  with 
attached  transmittal  and  policy 
justification. 

Dated:  October  2,  2000. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

BILLING  CODE  5001-10-M 
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DEFENSE  SECURITY  COOPERATION  AGENCY 

WASHINGTON,  DC  20301-2800 


2  2  SEP  2000 


In  reply  refer  to: 
1-00/007431 


Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 
Representatives 
Washington,  D.C.  20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Arms  Export 
Control  Act,  we  are  forwarding  herewith  Transmittal  No.  00-74,  concerning  the 
Department  of  the  Army^s  proposed  Letter(s)  of  Offer  and  Acceptance  (LOA)  to  Israel 
for  defense  articles  and  services  estimated  to  cost  $111  million.  Soon  after  this  letter  is 
delivered  to  your  office,  we  plan  to  notify  the  news  media. 


Sincerely, 


Attachments 

Same  Itr  to:  House  Committee  on  International  Relations 
Senate  Committee  on  Appropriations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  National  Security 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 
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Transmittal  No.  00-74 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 
Pursuant  to  Section  36(b)(1) 
of  the  Arms  Export  Control  Act 


(i)  Prospective  Purchaser:  Israel 

(ii)  Total  Estimated  Value: 

Major  Defense  Equipment*  $  0  million 

Other  S  111  million 

TOTAL  $  111  million 

(iii)  Description  of  Articles  or  Services  Offered;  JP-8  aviation  jet  fuel 

(iv)  Military  Department:  Army  (YWJ) 

(v)  Sales  Commission.  Fee,  etc..  Paid.  Offered,  or  Agreed  to  be  Paid;  none 

(vi)  Sensitivity  of  Technology  Contained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold:  none 

(vii)  Date  Report  Delivered  to  Congress; 


*  as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act. 
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POLICY  JUSTIFICATION 


Israel  -  .TP-8  Aviation  Jet  Fuel 

The  Government  of  Israel  has  requested  a  possible  purchase  of  JP-8  aviation  jet  fuel.  The 
estimated  cost  is  $111  million. 

This  proposed  sale  will  contribute  to  the  foreign  policy  and  national  security  of  the  United 
States  by  helping  to  improve  the  security  of  a  friendly  country  which  has  been  and 
continues  to  be  an  important  force  for  political  stability  and  economic  progress  in  Middle 
East. 

The  proposed  sale  of  the  JP-8  aviation  fuel  will  enable  Israel  to  maintain  the  operational 
capability  of  its  aircraft  inventory.  Israel  will  have  no  difficulty  absorbing  this  additional 
fuel  into  their  armed  forces. 

The  proposed  sale  of  this  JP-aviation  fuel  will  not  affect  the  basic  military  balance  in  the 
region. 

Procurement  of  the  aviation  jet  fuel  will  be  from  the  same  contractors  providing  aviation 
fuel  to  the  UJS.  armed  forces.  There  are  no  offset  agreements  proposed  in  connection  with 
this  potential  sale. 

Implementation  of  this  proposed  sale  will  not  require  the  assignment  of  any  additional  U.S. 
Government  or  contractor  representatives  to  Israel. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  proposed  sale. 


(FR  Doc.  00-25577  Filed  10-4-00;  8:45  am] 
BILUNG  CODE  5001-10-C 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Science  Board 

ACTION:  Notice  of  Advisory  Committee 
meetings. 

SUMMARY:  The  Defense  Science  Board 
(DSB)  Task  Force  on  High  Energy  Laser 
Weapon  Systems  Applications  will  meet 
in  closed  session  on  October  19-20, 
2000,  at  Strategic  Analysis  Inc.,  3601 
Wilson  Boulevard,  Arlin^on,  VA  22201. 

The  mission  of  Ihe  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition,  Technology  & 
Logistics  on  scientific  and  technical 
matters  as  they  affect  the  perceived 
needs  of  the  Department  of  Defense.  At 
this  meeting,  the  Task  Force  will  review 
on-going  or  proposed  programs  in  high 
energy  laser  (HEL)  applications; 
examine  recent  supporting  technology 
advancements  and  ffieir  applications 
with  respect  to  supporting  military  HEL 
weapon  system  developments;  develop 
potential  military  and  strategic  HEL 


system  applications  and  identify 
processes  required  to  implement  these 
potentials;  determine  what  needs  to  be 
done  to  “weaponize”  these  systems;  and 
assess  HEL  operational  concepts, 
impacts  and  limitations,  considering 
legal,  treaty  emd  policy  issues 
concerning  HEL  employment. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public.  Law.  92-463,  as  amended  (5 
U.S.C.  App.  II,  (1994)),  it  has  been 
determined  that  these  Defense  Science 
Board  meetings,  concern  matters  listed 
in  5  U.S.C.  §  552b(c)(l)  (1994),  and  that 
accordingly  these  meetings  will  be 
closed  to  the  public. 

Dated:  October  2,  2000. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  00-25573  Filed  10-4-00;  8:45  am] 
BILUNG  CODE  5001-10-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

U.S.  Strategic  Command  Strategic 
Advisory  Group 

AGENCY:  Department  of  Defense, 

USSTRATCOM. 

action:  Notice. 

SUMMARY:  The  Strategic  Advisory  Group 
(SAG)  will  meet  in  closed  session  on 
November  2  and  3,  2000.  The  mission 
of  the  SAG  is  to  provide  timely  advice 
on  scientific,  and  policy-related  issues 
to  the  Commander  in  Chief,  U.S. 
Strategic  Command,  during  the 
development  of  the  nation’s  strategic 
war  plans. 

At  this  meeting,  the  SAG  will  discuss 
strategic  issues  that  relate  to  the 
development  of  the  Single  Integrated 
Operational  Plan  (SIOP).  Full 
development  of  the  topics  will  require 
discussion  of  information  classified 
TOP  SECRET  in  accordance  with 
Executive  Order  12958,  April  17, 1995. 
Access  to  this  information  must  be 
strictly  limited  to  personnel  having 
requisite  secmity  clearances  and 
specific  need-to-know.  Unauthorized 
disclosure  of  the  information  to  be 
discussed  at  the  SAG  meeting  could 
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have  exceptionally  grave  impact  upon 
national  defense. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act,  (5 
U.S.C.  App  2),  it  has  been  determined 
that  this  SAG  meeting  concerns  matters 
listed  in  5  USC  552b{c)  and  that, 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

Dated:  September  29,  2000. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  00-25503  Filed  10-4-00;  8:45  am] 
BILLING  CODE  5001-10-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  the  Army,  DOD. 

ACTION:  Notice  to  Amend  Systems  of 
Records. 


SUMMARY:  The  Department  of  the  Army 
is  amend  a  system  of  records  notice  in 
its  existing  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974,  (5 
U.S.C.  552a),  as  amended. 

DATES:  This  proposed  action  will  be 
effective  without  further  notice  on 
November  6,  2000,  unless  comments  are 
received  which  result  in  a  contrary 
determination. 

ADDRESSES:  Records  Management 
Division,  U.S.  Army  Records 
Management  and  Declassification 
Agency,  ATTN:  TAPC-PDD-RP,  Stop 
5603,  Ft.  Belvoir,  VA  22060-5603. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Janice  Thornton  at  (703)  806—4390  or 
DSN  656—4390;  or  Ms.  Christie  King  at 
(703)  806-3711  or  DSN  656-3711. 

SUPPLEMENTARY  INFORMATION:  The 

Department  of  the  /Vrmy  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended, 
have  been  published  in  the  Federal 
Register  and  are  available  from  the 
address  above. 

The  specific  changes  to  the  record 
system  being  amended  are  set  forth 
below  followed  by  the  notice,  as 
amended,  published  in  its  entirety. 

The  proposed  amendments  are  not 
within  the  pvuview  of  subsection  (r)  of 
the  Privacy  Act  of  1974  (5  U.S.C.  552a), 
as  amended,  which  requires  the 
submission  of  new  a  or  altered  system 
report. 


'A0145-2  TRADOC 
SYSTEM  NAME: 

Junior  ROTC/NDCC  Instructor  Files 
(February  2, 1996,  61  FR  3914). 

changes: 

***** 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Delete  from  entry  ‘and  guest  speakers 
at  above  locations’. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  10 
U.S.C.  2031,  Jimior  Reserve  Officers’ 
Training  Corps;  10  U.S.C.  3013, 

Secretary  of  Ae  Army,  and  E.O.  9397 
(SSN). 

storage: 

Delete  entry  and  replace  with  ‘Paper 
records  in  file  folders’. 

retrievability: 

Delete  entry  and  replace  with  ‘By 
name.  Social  Security  number  or  service 
number’. 

ft  It  it  it 

RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with 
‘Records  are  maintained  then  destroyed 
2  years  after  instructor’s  separation.’ 
***** 

A014S-2  TRADOC 

SYSTEM  NAME: 

Junior  ROTC/NDCC  Instructor  Files. 
system  location: 

U.S.  Army  Reserve  Officers  Training 
Corps  Cadet  Command,  Fort  Monroe, 

VA  23651-5000. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

Assigned  and  potential  instructors. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Instructor  evaluation  forms, 
qualification  data,  biographical  sketches 
and  similar  or  related  docvunents. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  2031,  Jimior  Reserve 
Officers’  Training  Corps;  10  U.S.C.  3013, 
Secretary  of  the  Army,  and  E.O.  9397 
(SSN). 

PURPOSE(S): 

To  provide  record  of  qualifications, 
experience,  effectiveness,  and  similar 
related  information  on  potential  and/or 
assigned  instructors  and  guest  speakers. 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 


552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  DoD  ‘Blanket  Routine  Uses’  set 
forth  at  the  beginning  of  the  Army’s 
compilation  of  systems  of  records 
notices  also  apply  to  this  system. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

storage: 

Paper  records  in  file  folders. 
retrievability: 

By  name.  Social  Security  number 
and/or  service  number. 

safeguards: 

Records  are  stored  in  locked  cabinets 
or  rooms,  depending  on  location. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  then 
destroyed  2  years  after  instructor’s 
separation. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commander,  Fort  Monroe,  Privacy 
Act  Officer,  Fort  Monroe,  VA  23651- 
5000. 

NOTinCATION  procedure: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  record  system 
should  address  written  inquiries  to  the 
Commander,  U.S.  Army  Reserve 
Officers  Training  Corps  Cadet 
Command,  Fort  Monroe,  VA  23651- 
5000. 

Individual  should  provide  full  name, 
Social  Security  Number/military  service 
number,  duty  position,  academic 
department,  and  dates  of  service  at  the 
training  activity  to  aid  in  the 
information  search. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Commander,  U.S.  Army 
Reserve  Officer  Training  Corps  Cadet 
Command,  Fort  Monroe,  VA  23651- 
5000. 

Individual  should  provide  the  full 
name.  Social  Security  Number/military 
service  number,  duty  position,  academic 
department,  and  dates  of  service  at  the 
training  activity. 

CONTESTING  RECORD  PROCEDURES: 

The  Army’s  rules  for  accessing 
records,  contesting  contents;  and 


59404 


Federal  Register / Vol.  65,  No.  194 /Thursday,  October  5,  2000 /Notices 


appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340-  . 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Staff  and  faculty  of  appropriate 
school,  college,  training  center,  or  ROTC 
Region  responsible  for  conduct  of 
instruction. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

Dated;  October  2,  2000. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

(FR  Doc.  00-25575  Filed  10-4-00;  8:45  am] 
BILLING  CODE  5001-10-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Privacy  Act  of  1974;  System  of 
Records 

agency:  Department  of  the  Navy,  DOD. 
ACTION:  Delete  a  records  system. 


SUMMARY:  The  Department  of  the  Navy 
proposes  to  delete  two  systems  of 
records  notices  in  its  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended. 

DATES:  The  action  will  be  effective  on 
November  6,  2000  unless  comments  are 
received  that  would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the 
Department  of  the  Navy,  PA/FOIA 
Policy  Branch,  Chief  of  Naval 
Operations  (N09B30),  2000  Navy 
Pentagon,  Washington,  DC  20350-2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Doris  Lama  at  (202)  685-6545  or  DSN 
325-6545. 

SUPPLEMENTARY  INFORMATION:  The 

Department  of  the  Navy’s  record  system 
notices  for  records  systems  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C.  552a), 
as  amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  Department  of  the  Navy  proposes 
to  delete  two  systems  of  records  notices 
in  its  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended.  The  deletions 
are  not  within  the  purview  of  subsection 
(r)  of  the  Privacy  Act  of  1974  (5  U.S.C. 
552a),  as  amended,  which  requires  the 
submission  of  a  new  or  altered  system 
report. 


N07220-7 
SYSTEM  NAME: 

Travel  Pay  System  (February  22, 1993, 
58  Fr  10690). 

reason: 

These  records  are  now  under  the 
cognizance  of  the  Defense  Finance  and 
Accounting  Service.  See  DFAS  system 
of  records  notice  T7333,  Travel  Payment 
System. 

N07431-1 

SYSTEM  name: 

Savings  Deposit  (February  22, 1993, 

58  FR  10690). 

reason: 

These  records  are  now  imder  the 
cognizance  of  the  Defense  Finance  and 
Accounting  Service.  See  DFAS  system 
of  records  notice  T7280,  Uniformed 
Services  Savings  Deposit  Program 
(USSDP). 

Dated;  October  2,  2000. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  00-25574  Filed  10-4-00;  8:45  am] 
BILUNG  CODE  5001-10-M 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Acting  Leader, 

Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  invites  comments  on  the 
proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
December  4,  2000. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency’s  ability  to  perform  its 
statutory  obligations.  The  Acting 
Leader,  Regulatory  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer,  publishes  that 


notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.  new,  revision,  extension,  existing  or 
reinstatement:  (2)  Title;  (3)  Summary  of 
the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 

Reporting  and/or  Recordkeeping 
bmden.  OMB  invites  public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  September  29,  2000. 

Joseph  Schubart, 

Acting  Leader,  Regulatory  Information 
Management,  Office  of  the  Chief  Inf ormation 
Officer. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Extension. 

Title:  Annual  Client  Assistance 
Program  (CAP)  Report. 

Frequency:  Annually. 

Affected  Public:  State,  Local,  or  Tribal 
Gov’t,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden:  Responses:  56;  burden  hours; 
350. 

Abstract:  Form  RSA-227  is  used  to 
anedyze  and  evaluate  the  Client 
Assistance  Progrcun  (CAP)  administered 
by  designated  CAP  agencies.  These 
agencies  provide  services  to  clients  and 
client  applicants  of  programs,  projects, 
and  community  rehabilitation  programs 
authorized  by  ffie  Rehabilitation  Act  of 
1973,  as  amended.  Data  also  are 
reported  on  information  and  referral 
services  provided  to  any  individucd 
with  a  disability. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  4050,  Regional 
Office  Building  3,  Washington,  D.C. 
20202—4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 
address  OCIO _ IMG _ Issues@ed.gov  or 
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faxed  to  202-708-9346.  Please  specify 
the  complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Sheila  Carey  at 
(202)  708-6287  or  via  her  internet 
address  Sheila_Carey@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

[FR  Doc.  00-25514  Filed  lO-^-OO;  8:45  am] 
BILLING  CODE  4000-01 -U 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Acting  Leader, 

Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  invites  comments  on  the 
proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
December  4,  2000. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (0MB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency’s  ability  to  perform  its 
statutory  obligations.  The  Acting 
Leader,  Regulatory  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer,  publishes  that 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.  new,  revision,  extension,  existing  or 
reinstatement:  (2)  Title;  (3)  Summary  of 
the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 


addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  September  29,  2000. 

Joseph  Schubart, 

Acting  Leader,  Regulatory  Information 
Managment,  Office  of  the  Chief  Information 
Officer. 

Office  of  Vocational  and  Adult 
Education 

Type  of  Review:  New. 

Title:  America’s  Career  Resomce 
Network  State  Grant  Annual 
Performance  Report. 

Frequency:  Annually. 

Affected  Public:  State,  Local,  or  Tribal 
Gov’t,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Rurden:  Responses:  56;  burden  hours; 
9,408. 

Abstract:  Section  118(e)  of  the  Carl  D. 
Perkins  Vocational  and  Technical 
Education  Act  requires  the  Department 
of  Education  to  report  annually  to 
Congress  concerning  activities  carried 
out  by  States  with  grant  funds  awarded 
under  section  118.  This  collection 
solicits  information  from  grantees 
necessary  to  fulfill  this  requirement,  as 
well  as  to  support  the  Department’s 
monitoring  and  technical  assistance 
activities. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  4050,  Regional 
Office  Building  3,  Washington,  D.C. 
20202—4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 
address  OCIO_IMG_Issues@ed.gov  or 
faxed  to  202-708-9346.  Please  specify 
the  complete  title  of  the  information 
collection  when  meiking  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Sheila_Carey  at 
(202)  708-6287  or  via  her  internet 
address  Sheila_Carey@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

[FR  Doc.  00-25515  Filed  10-4-00;  8:45  am] 
BILLING  CODE  4000-01 -U 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 

SUMMARY:  The  Acting  Leader, 

Regulatory  Information  Memagement 
Group,  Office  of  the  Chief  Information 
Officer,  invites  comments  on  the 
proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
December  4,  2000. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork 
Reduction  Act  of  i995  (44  U.S.C. 
Chapter  35)  requires  that  the  Office  of 
Management  and  Budget  (OMB)  provide 
interested  Federal  agencies  and  the 
public  an  early  opportunity  to  comment 
on  information  collection  requests. 

OMB  may  amend  or  waive  the 
requirement  for  public  consultation  to 
the  extent  that  public  participation  in 
the  approval  process  would  defeat  the 
purpose  of  the  information  collection, 
violate  State  or  Federal  law,  or 
substantially  interfere  with  any  agency’s 
ability  to  perform  its  statutory 
obligations.  The  Acting  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following;  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement:  (2) 
Title;  (3)  Summary  of  the  collection:  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department:  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner:  (3)  is  the  estimate 
of  bmden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 
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Dated:  September  29,  2000. 

Joseph  Schubart, 

Acting  Leader,  Regulatory  Information 
Management,  Office  of  the  Chief  Information 
Officer. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  New. 

Title:  Education  Longitudinal  Study 
of  2002  (ELS  2002). 

Frequency:  Annually. 

Affected  Public:  Not-for-profit 
institutions;  State,  Local,  or  Tribal 
Gov’t,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden:  Responses:  51,597;  burden 
hours:  59,497. 

Abstract:  Year  2001  field  test  will 
include  50  schools  in  five  states, 
students,  parents,  teachers,  and 
librarians.  The  main  study  in  Spring 
2002  in  all  50  states  emd  District  of 
Columbia  will  constitute  the  baseline  of 
a  longitudinal  study  of  school 
effectiveness  and  impact  on 
postsecondary  and  labor  market 
outcomes. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  fi’om  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202—4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 
address  OCIO_IMG_Issues@ed.gov  or 
faxed  to  202-708-9346.  Please  specify 
the  complete  title  of  the  information 
collection  when  making  your  request. 

Conunents  regeirding  Durden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Kathy  Axt  at  her 
internet  address  Kathy_Axt@ed.gov. 
Individuals  who  use  a 
teleconununications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

[FR  Doc.  00-25516  Filed  10-4-00;  8:45  am] 
BILLING  CODE  4000-01-0 


DEPARTMENT  OF  ENERGY 

Secretary  of  Energy  Advisory  Board; 
Notice  of  Open  Meeting 

agency:  Department  of  Energy. 
SUMMARY:  This  notice  announces  an 
open  meeting  of  the  Secretary  of  Energy 
Advisory  Board.  The  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463,  86  Stat. 
770),  requires  that  agencies  publish 
these  notices  in  the  Federal  Register  to 
allow  for  public  participation. 

NAME:  Secretary  of  Energy  Advisory 
Board. 


DATES  AND  TIMES:  Tuesday,  October  10, 
2000, 1  pm— 4:30  pm. 

ADDRESSES:  Hyatt  Regency  Denver, 
Mount  Elbert  Conference  Room,  1750 
Welton  Street,  Denver,  Colorado  80202. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Louise  Wagner,  Executive 
Director,  Secretary  of  Energy  Advisory 
Board  (AB-1),  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585,  (202)  586- 
7092  or  (202)  586-6279  (fax). 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Secretary  of  Energy 
Advisory  Board  (The  Board)  is  to 
provide  the  Secretary  of  Energy  with 
essential  independent  advice  and 
recommendations  on  issues  of  national 
importance.  The  Board  and  its 
subcommittees  provide  timely, 
balanced,  and  authoritative  advice  to 
the  Secretary  of  Energy  on  the 
Department’s  management  reforms, 
research,  development  and  technology 
activities,  energy  and  national  security 
responsibilities!  environmentcd  cleanup 
activities,  and  economic  issues  relating 
to  energy. 

Tentative  Agenda 

The  agenda  for  the  October  10th 
meeting  has  not  been  finalized. 

However,  the  meeting  will  include  a 
series  of  briefings  and  discussions  on 
Department  of  Energy,  Board  and 
subcommittee  activities  including  the 
Laboratory  Operations  Board,  Openness 
Advisory  Panel,  Panel  on  Emerging 
Technological  Alternatives  to 
Incineration,  NIF  Laser  System  Task 
Force,  and  the  Task  Force  on  DOE 
Nonproliferation  Programs  with  Russia. 
Members  of  the  Public  wishing  to 
comment  on  issues  before  the  Secretary 
of  Energy  Advisory  Board  will  have  an 
opportxmity  to  address  the  Board  during 
the  afternoon  period  for  public 
comment.  The  final  agenda  will  be 
avmlable  at  the  meeting. 

Public  Participation 

In  keeping  with  procedures,  members 
of  the  public  are  welcome  to  observe  the 
business  of  the  Secretary  of  Energy 
Advisory  Board  and  submit  written 
comments  or  comment  dining  the 
scheduled  public  comment  period.  The 
Chairman  of  the  Board  is  empowered  to 
conduct  the  meeting  in  a  fashion  that 
will,  in  the  Chairman’s  judgment, 
facilitate  the  orderly  conduct  of 
business.  During  its  meeting  in  Denver, 
Colorado,  the  Board  welcomes  public 
comment.  Members  of  the  public  will  be 
heard  in  the  order  in  which  they  sign  up 
at  the  begiiming  of  the  meeting.  The 
Board  will  make  every  effort  to  hear  the 
views  of  all  interested  parties.  You  may 


submit  written  comments  to  Mary 
Louise  Wagner,  Executive  Director, 
Secretary  of  Energy  Advisory  Board, 
AB-1,  U.S.  Department  of  Energy,  1000 
Independence  Avenue,  SW, 

Washington,  DC  20585.  This  notice  is 
being  published  less  than  15  days  before 
the  date  of  the  meeting  due  to  the  late 
resolution  of  programmatic  issues. 

Minutes 

A  copy  of  the  minutes  and  a  transcript 
of  the  meeting  will  be  made  available 
for  public  review  and  copying 
approximately  30  days  following  the 
meeting  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday 
except  Federal  holidays.  Further 
information  on  the  Secretary  of  Energy 
Advisory  Board  and  its  subcommittees 
may  be  found  at  the  Board’s  web  site, 
located  at  http://www.hr.doe.gov/seab. 

Issued  at  Washington,  DC,  on  October  3, 
2000. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

[FR  Doc.  00-25709  Filed  10-4-00;  8:45  am] 
BILUNG  CODE  645(M)1-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CPOO-34-000] 

Algonquin  Gas  Transmission 
Company;  Notice  of  Site  Meeting 

September  29,  2000. 

On  October  11,  2000,  the  Office  of 
Energy  Projects  staff  will  attend  a 
meeting  with  Algonquin  Gas 
Transmission  Compemy  and  Braintree 
Electric  Light  Department  (Braintree) 
concerning  the  1-9  Lateral  of  the  Fore 
River  Project  in  Norfolk  County, 
Massachusetts.  The  meeting  will  be  held 
at  the  Braintree  property  (150  Potter 
Road,  Braintree,  Massachusetts)  to 
discuss  the  proposed  route  on  its 
property.  Anyone  interested  in 
participating  in  the  site  meeting  is 
welcome  to  attend.  Interested  parties 
must  provide  their  own  transportation. 

Additional  information  about  the 
proposed  project  is  available  from  the 
Commission’s  Office  of  External  Affairs 
at  (202)  208-0004. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-25513  Filed  10-4-00;  8:45  am] 
BILLING  CODE  6717-01-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EROO-3562-000] 

Calpine  Energy  Services,  L.P.;  Notice 
of  Issuance  of  Order 

September  29,  2000. 

Calpine  Energy  Services,  L.P. 

(Calpine)  submitted  for  filing  a  rate 
schedule  under  which  Calpine  will 
engage  in  wholesale  electric  power  and 
energy  transactions  at  market-based 
rates.  Calpine  also  requested  waiver  of 
various  Commission  regulations.  In 
particular,  Calpine  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  Calpine. 

On  September  21,  2000,  pmsuant  to 
delegated  authority,  the  Director, 
Division  of  Corporate  Applications, 
Office  of  Markets,  Tariffs  and  Rates, 
granted  requests  for  blanket  approval 
under  part  34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Calpine  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  EIC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission’s  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214). 

Absent  a  request  for  hearing  within 
this  period,  C^pine  is  authorized  to 
issue  secmdties  and  assume  obligations 
or  liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonable  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neiflier 
public  nor  private  interests  will  be 
adversely  aifected  by  continued 
approval  of  Calpine’s  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  October 
23,  2000. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission’s  Public 
Reference  Branch,  888  First  Street,  NE, 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  athttp:/ 


/ WWW. fere. fed.  us/online/rims.h  tm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-25614  Filed  10-4-00;  8:45  am] 
BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-572-000] 

Cove  Point  LNG  Limited  Partnership; 
Notice  of  Tariff  Filing 

September  29,  2000. 

Take  notice  that  on  September  26, 
2000,  Cove  Point  LNG  Limited 
Partnership  (Cove  Point)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  1,  First  Revised 
Sheet  No.  111.  The  proposed  effective 
date  for  the  revised  tariff  sheet  is 
November  1,  2000. 

Cove  Point  states  that  the  purpose  of 
the  instant  filing  is  to  comply  with  the 
Commission’s  Regulation  of  Short-Term 
Natural  Gas  Transportation  Services  and 
Regulation  of  Interstate  Natural  Gas 
Transportation  Services  in  Docket  Nos. 
RM98-10-000  and  RM98-12-000,  et  al. 
(collectively.  Order  637).  Among  other 
things,  the  Commission  in  Order  637 
revised  its  regulations  regarding  the 
availability  of  the  Right-of-First  Refusal 
(ROFR).  Specifically,  18  CFR 
284.221(d)(2)(ii)  provides  that  the  ROFR 
will  be  applicable  to  contracts  at  the 
maximum  applicable  rate  with  either  (1) 
a  term  of  service  of  at  least  twelve 
consecutive  months  or  (2)  for  a  service 
which  is  not  available  for  12 
consecutive  months,  a  contract  term  of 
more  than  one  year.  A  Buyer  is  eligible 
for  a  right  of  first  refusal  if  the  Buyer  is 
receiving  firm  service  at  less  than  the 
maximum  applicable  rate  pursuant  to  a 
service  agreement  that  meets  the 
foregoing  term  criteria  and  was  executed 
prior  to  March  26,  2000;  however,  the 
right  of  first  refusal  will  not  apply  to 
any  re-executed  service  agreement  not  at 
the  maximum  applicable  rate. 

Cove  Point  states  that  copies  of  the 
instant  filing  are  being  mailed  to 
customers.  State  Commissions,  and 
other  interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission’s 
Rules  and  Regiilations.  All  siich  motions 
or  protests  must  be  filed  in  accordance 


with  Section  154.210  of  the 
Commission’s  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestemts  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-25509  Filed  lO-t-OO;  8:45  am] 
BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

[Docket  No.  EG-00-251-000] 

Coyote  Springs  2,  LLC;  Notice  of 
Amended  Application  for  Commission 
Determination  of  Exempt  Wholesale 
Generator  Status 

September  29,  2000. 

Take  notice  that  on  September  28, 
2000,  Coyote  Springs  2,  LLC,  P.O.  Box 
10,  200  Ullman  Boulevard,  Boardman, 
Oregon  97818,  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
amended  application  for  determination 
of  exempt  wholesale  generator  status 
pursuant  to  Part  365  of  the 
Commission’s  regulations. 

The  Applicant  proposes  to  develop 
and  own  a  natural  gas-fired  combined- 
cycle  electric  generation  plant  with  a 
maximum  capacity  of  280  megawatts. 
The  facility  will  be  located  in  Morrow 
County,  Oregon.  The  facility  is 
scheduled  to  be  completed  in  June  2002. 
All  of  the  electric  output  of  the  facility 
will  be  sold  at  wholesale. 

Any  person  desiring  to  be  heard 
concerning  the  amended  application  for 
exempt  wholesale  generator  status 
should  file  a  motion  to  intervene  or 
comments  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426,  in 
accordance  with  Rules  211  and  214  of 
the  Commission’s  Rules  of  Practice  and 
Procediure  (18  CFR  385.211  and 
385.214).  The  Commission  will  limit  its 
consideration  of  comments  to  those  that 
concern  the  adequacy  or  accinacy  of  the 
amended  application.  All  such  motions 
and  comments  should  be  filed  on  or 
before  October  12,  2000,  and  must  be 
served  on  the  applicant.  Any  person 
wishing  to  become  a  party  must  file  a 
motion  to  intervene.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
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available  for  public  inspection  or  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims.htm  (please  call  (202) 
208-2222  for  assistance. 

Linwood  A.  Watson,  Jr. 

Acting  Secretary. 

[FR  Doc.  00-25616  Filed  10-4-00;  8:45  am] 
BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ELOO-1 14-000] 

Dynegy  Power  Marketing,  Inc., 
Complainant  v.  Ameren  Services 
Company,  Respondent;  Notice  of 
Compiaint 

September  29,  2000. 

Take  notice  that  on  September  28, 
2000,  Dynegy  Power  Marketing,  Inc. 
(Dynegy)  tendered  for  hling  a  Complaint 
against  Ameren  Services  Company, 
(Ameren). 

In  its  Complaint,  Dynegy  alleges  that 
Ameren  has  violated  its  Open  Access 
Transmission  Tariff  (OATT)  by  refusing 
to  recognize  rollover  rights  for  existing 
Point-to-Point  Transmission  Services. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission’s  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
must  be  filed  on  or  before  October  10, 
2000.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
also  be  viewed  on  the  Internet  at  http:/ 
/www.ferc.fed.us/online/rims.htm  (call 
202-208-2222)  for  assistance.  Answers 
to  the  complaint  shall  also  be  due  on  or 
before  October  10,  2000. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-25617  Filed  10-4-00;  8:45  am] 
BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2000-010— New  York] 

New  York  Power  Authority;  Notice 
Extending  Deadline  for  Filing  Requests 
for  Additional  Studies  and  Preliminary 
Comments,  Recommendations,  Terms 
and  Conditions,  and  Prescriptions 

September  29,  2000. 

On  August  18,  2000,  the  U.S. 
Department  of  the  Interior  requested  an 
extension  of  time  for  filing  Additional 
Study  Requests  and  Preliminary 
Comments,  Recommendations,  Terms 
and  Conditions,  and  Prescriptions  for 
the  St.  Lawrence-FDR  Power  Project, 
located  on  the  St.  Lawrence  River,  in  St. 
Lawrence  County,  New  York. 

In  response,  the  Commission,  by 
notice  of  September  1,  2000,  granted  an 
extension  of  time,  to  September  29, 

2000,  for  the  filing  of  Additional  Study 
Requests  and  Preliminary  Comments, 
Recommendations,  Terms  and 
Conditions,  and  Prescriptions. 

A  Cooperative  Consultation  Process 
(CCP)  Team  was  established  for 
relicensing  of  the  St.  Lawrence-FDR 
Power  Project,  which  was  identified  in 
the  Notice  of  Memorandum  of 
Understanding,  Formation  of  the 
Cooperative  Consultation  Process  Team, 
and  Initiation  of  Scoping  Process 
Associated  with  Relicensing  the  St. 
Lawrence-FDR  Power  Project,  issued 
May  2, 1996  and  found  in  the  Federal 
Register  dated  May  8, 1996,  Volume  61, 
No.  90,  on  page  20813. 

By  letter  dated  September  28,  2000, 
the  New  York  Power  Authority  renewed 
the  request  for  an  extension  of  time  in 
which  to  comment  based  on  continued 
settlement  negotiations.  The  goal  of  the 
CCP  Team  is  to  resolve  issues  during 
pre-filing  consultation  in  a  collaborative 
manner  so  that  the  Commission  may 
accelerate  the  environmental  review 
process  and  the  Licensee  may  receive 
expedited  review  of  the  filed  license 
application. 

In  this  instance,  we  recognize  the 
benefit  to  the  CCP  Team  resolving  as 
many  issues  as  possible  before  they  file 
their  Additional  Study  Requests  emd 
Preliminary  Comments, 
Recommendations,  Terms  and 
Conditions,  and  Prescriptions.  We  will, 
therefore,  pursuant  to  Rule  2008  of  the 
Commission’s  Rules  of  Practice  and 
Procedure,^  extend  the  deadline  for 
filing  Additional  Study  Requests  and 
Preliminary  Comments, 
Recommendations,  Terms  and 


Conditions,  and  Prescriptions  to 
October  6,  2000. 

All  comments  should  he  sent  to:  Mr. 
John  Suloway,  New  York  Power 
Authority,  123  Main  Street,  White 
Plains,  NY  10601,  with  one  copy  filed 
with  the  Commission  at:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Conunission,  888  First 
Street,  Washington,  DC  20426.  The  copy 
filed  with  the  Commission  must:  (1) 

Bear  in  all  capital  letters  the  title 
“Additional  Study  Requests,’’ 
“Preliminary  Comments,’’  “Preliminary 
Recommendations,”  “Preliminary 
Terms  and  Conditions,”  or  “Preliminary 
Prescriptions;”  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  emd 
the  project  name  and  number;  and  (3) 
furnish  the  name,  address,  and 
telephone  number  of  the  person 
submitting  the  filing. 

The  Commission’s  contact  for  the  St. 
Lawrence-FDR  Power  Project  is  Dr. 
Jennifer  Hill  at  (202)  219-2797  or 
E-mail:  fennifer.Hill@FERC.FED.  US. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  00-25507  Filed  10-4-00;  8:45  am] 
BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-571-000] 

Reliant  Energy  Gas  Transmission 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

September  29,  2000 

Take  notice  that  on  September  26, 
2000,  Reliant  Energy  Gas  Transmission 
Company  (REGT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  the  pro  forma  tariff 
sheets  listed  in  Appendix  A  to  the 
filing,  to  be  effective  November  1,  2000. 

REGT  states  that  the  purpose  of  this 
filing  is  to  implement  a  flexible 
nomination  process  under  REGT’s  tariff 
that  will  give  all  Shippers  the  option  to 
submit  receipt  and  delivery 
nominations  to  be  effective  at  the  top  of 
any  hour  with  at  least  sixty  (60)  minutes 
notice. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
688  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission’s 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 


M8CFR  385.2008. 
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Commission’s  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http;//www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-25510  Filed  10-4-00;  8:45  am] 
BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-570-000] 

Reliant  Energy  Gas  Transmission 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

September  29,  2000. 

Take  notice  that  on  September  26, 
2000,  Reliant  Energy  Gas  Transmission 
Company  (REGT)  tendered  for  filing  as 
pcut  of  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets  to  be  effective  November  1, 
2000: 

Fourth  Revised  Sheet  No.  5 
Fourth  Revised  Sheet  No.  6 
Fifth  Revised  Sheet  No.  7 

REGT  states  that  the  purpose  of  this 
filing  is  to  adjust  REGT’s  fuel 
percentages  and  Electric  Power  Costs 
(EPC)  Tracker  pursuant  to  Sections  27 
and  28  of  its  General  Terms  and 
Conditions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission’s 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission’s  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 


web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208—2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-25511  Filed  10-4-00;  8:45  am] 
BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EROO-3400-000] 

Solar  Turbines  Incorporated;  Notice  of 
Issuance  of  Order 

September  29,  2000. 

Solar  Turbines  Incorporated  (STI) 
submitted  for  filing  a  rate  schedule 
imder  which  STI  will  engage  in 
wholesale  electric  power  and  energy 
transactions  at  market-based  rates.  STI 
also  requested  waiver  of  various 
Commission  regulations.  In  particular, 
STI  requested  that  the  Commission 
grant  blanket  approval  under  18  CFR 
part  34  of  all  future  issuances  of 
securities  and  assumptions  of  liability 
by  STI. 

>  On  September  26,  2000,  pmsuant  to 
delegated  authority,  the  Director, 
Division  of  Corporate  Applications, 
Office  of  Markets,  Tariffs  and  Rates, 
granted  requests  for  blanket  approval 
under  Part  34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  secvuities  or  assumptions  of 
liability  by  STI  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission’s  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214). 

Absent  a  request  for  hearing  within 
this  period,  STI  is  authorized  to  issue 
securities  and  assume  obligations  or 
liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person:  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  pmposes. 

The  Commission  reserv’es  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  STI’s  issuances  of  securities 
or  assumptions  of  liability. 


Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  October 
26,  2000. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission’s  Public 
Reference  Branch,  888  First  Street,  N.E., 
Washington,  D.C.  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at  http:/ 

/ www.ferc.fed. us/online/rims.htm  (call 
202-208-2222  for  assistemce). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-25615  Filed  10-4-00;  8:45  am] 
BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP00-hiI69-000] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Request  For  Blanket 
Authorization 

September  29,  2000. 

Take  notice  that  on  September  21, 
2000,  Tennessee  Gas  Pipeline  Company 
(Tennessee),  a  Delaware  corporation, 
P.O.  Box  2511,  Houston,  Texas  77252, 
filed  in  CPOO— 469-000  a  request 
pursuant  to  Sections  157.205  and 
157.208(f)(2)  of  the  Commission’s 
(Commission)  Regulations  under  the 
Natural  Gas  Act,  as  amended,  (18  CFR 
157.205  and  157.208(f)(2))  and 
Tennessee’s  blanket  certificate 
authorization  granted  in  Docket  No. 
CP82^1 3-000,  20  FERC  1 62,409 
(1982),  for  authorization  to  increase  the 
maximum  allowable  operating  pressure 
(MAOP)  through  an  uprate  of 
Tennessee’s  Mariposa-Hiunble  and  Gyp- 
Hill  laterals  located  in  Brooks  County, 
Texas,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection.  The  application  may  be 
viewed  on  the  web  at  http:// 
www.ferc.fed.  us/online/rims. h  tm .  Call 
(202)  208-2222  for  assistance. 

Tennessee  states  that  it  proposes  to 
increase  the  MAOPs  on  Line  No.  404A- 
100  (Mariposa-Humble  Line)  from  794 
to  908  psig  and  from  795  to  947  psig  on 
Line  No.  404B-100  (Gyp-Hill  Line)  in 
order  to  facilitate  reliable  receipt  of 
natural  gas  from  producers  on  these 
laterals.  Tennessee  indicates  that  both 
pipelines  are  receipt  side  laterals  that 
connect  to  Teimessee’s  parallel 
mainlines  known  as  Line  Nos.  400-1 
and  400-2.  Tennessee  then  indicates 
that  the  operating  pressure  of 
Tennessee’s  mainline  facilities  often 
exceeds  the  existing  MAOP  of  the 
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Mariposa-Humble  and  Gyp-hill  lines 
and  for  this  reason  producers  can 
deliver  gas  in  the  Tennessee’s  system 
only  when  the  operating  pressme  of  the 
mainlines  are  lower  than  the  pressure 
within  the  supply  laterals.  Tennessee 
states  that  the  operating  pressure  on 
Tennessee’s  Line  No.  400-1  can  range  as 
high  as  903  psig  and  860  psig  on  Line 
No.  400-2.  Thus,  Tennessee  states  that 
it  has  proposed  these  uprates  so  it  can 
consistently  and  reliably  receive  natural 
gas  from  the  affected  producers  on  these 
lateral  lines.  Tennessee  indicates  that 
the  total  cost  of  the  uprates  is  estimated 
to  he  from  $5,000  to  $15,000. 

Tennessee  states  that  Thomas  G. 

Joyce,  Certificates  Manager,  P.O.  Box 
2511,  Houston,  Texas  77252  at  (713) 
420-2459  can  be  contacted  for  any 
further  questions  on  this  application. 

Any  person  or  the  Commission’s  Staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pmsuant  to  Rule  214  of  the 
Commission’s  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205),  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natmal  Gas  Act. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  00-25508  Filed  10-4-00;  8:45  am] 
BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-255-013] 

TransColorado  Gas  Transmission 
Company;  Notice  of  Compiiance  Fiiing 

September  29,  2000. 

Take  notice  that  on  September  27, 
2000,  TransColorado  Gas  Transmission 
Company  (TransColorado)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Original  Volume  No.  1,  Thirteenth 
Revised  Sheet  No.  21  and  Ninth  Revised 
Sheet  No.  22.  to  be  effective  September 
16,  2000. 

TransColorado  states  that  the  filing 
has  been  filed  in  compliance  with  the 
Commission’s  letter  order  issued  March 


20,  1997,  in  Docket  No.  RP97-255-000. 
The  tendered  tariff  sheets  revised 
TransColorado’s  Tariff  to  amend  its 
negotiated-rate  firm  transportation 
service  agreement  with  Dominion 
Exploration  &  Production. 

TransColorado  requested  waiver  of  18 
CFR  154.207  so  that  the  tendered  tariff 
sheets  may  become  effective  September 
16.  2000. 

TransColorado  stated  that  a  copy  of 
this  filing  has  been  served  upon  all 
parties  to  this  proceeding, 
TransColorado’s  customers,  the 
Colorado  Public  Utilities  Commission 
and  the  New  Mexico  Public  Utilities 
Commission. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Conunission’s  Rules  and 
Regulations.  All  such  protests  must  he 
filed  in  accordance  with  Section 
154.210  of  the  Commission’s 
Regulations.  Protests  will  he  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
he  viewed  on  the  web  at  http:// 

WWW .  fere,  fed  .us/online/rims  .htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-25512  Filed  10-4-00;  8:45  am] 
BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC0O-10&-O00,  et  al.] 

Entergy  Power  Marketing  Corp.,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

September  28,  2000. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Entergy  Power  Marketing  Corp.  and 
Koch  Energy  Trading,  Inc. 

[Docket  No.  ECOO-1 06-000] 

Take  notice  that  on  September  26, 
2000,  Entergy  power  Marketing  Corp. 
(EPMC)  and  Koch  Energy  Trading,  Inc. 
(KET)  (Collectively,  Applicants)  filed  a 
response  to  a  letter  dated  September  14, 
2000  from  Commission  staff  (Staff) 
requesting  additional  information  and 
an  amended  competitive  analysis  for 


'  ] 

Applicants’  pending  application  under  S 

Section  203  of  the  Federal  Power  Act,  i 

16  U.S.C.  824d  (1994). 

Comment  date:  October  11,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Connecticut  Yankee  Atomic  Power 
Company 

[Docket  No.  ER97-913-003] 

Take  notice  that  on  September  25, 

2000  ,  Connecticut  Yankee  Atomic 
Power  Company  filed  an  Informational 
Filing  regarding  the  consolidation  of  its 
pre-1983  Spent  Fuel  Trust  and  its 
Decommissioning  Trust .  The 
Informational  Filing  was  made  in 
compliance  with  the  Offer  of  Settlement 
dated  April  7,  2000,  as  supplemented 
April  27,  2000,  which  was  approved  by 
the  Commission’s  Letter  Order  dated 
July  26,  2000. 

Comment  date:  October  16,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Baconton  Power  LLC 

[Docket  Nos.  ECOO-143-000  and  EROO-2398- 
001  (not  consolidated)] 

Take  notice  that  on  September  22, 

2000,  as  supplemented  on  September 
26,  2000,  Baconton  Power  LLC 
(Baconton  or  the  Applicant)  submitted 
for  filing  an  application  under  section 
203  of  the  Federal  Power  Act  for 
approval  of  the  indirect  transfer  of 
control  over  Baconton’s  jurisdictional 
transmission  facilities  and  paper 
facilities.  At  present,  SOWEGA  Energy 
Resources,  LLC  owns  an  85  percent 
interest  in  Baconton  and  Tejas  Power 
Generation,  LLC  (Tejas)  owns  a  15 
percent  interest.  The  Applicant  states 
that  the  transfer  of  control  will  ocemr  as 
a  result  of  a  change  in  the  upstream 
ownership  of  Tejas,  currently  a  wholly- 
owned  indirect  subsidiary  of  Shell  Oil 
Company,  to  InterCen  N.V.,  a  to-be- 
formed  company  to  be  indirectly  owned 
68  percent  by  the  Royal  Dutch 
Petroleum  Company  and  The  “Shell” 

Transport  and  Trading  Company,  p.l.c., 
and  32  percent  by  Bechtel  Enterprises 
Holdings,  Inc.  Baconton  also  submitted 
in  the  September  22  filing  a  notice  of 
change  of  status  with  respect  to  its 
market-based  rate  tariff  authority 
granted  in  Docket  No.  EROO-2 3 98-000. 

On  September  26,  2000,  Baconton 
supplemented  its  filing  in  ECOO-143- 
000  to  provide  materials  in  fulfillment 
of  the  Exhibit  H  filing  requirements 
found  in  the  Commission’s  regulations 
at  18  CFR  33.3.  Baconton  requests 
privileged  treatment  for  the  Exhibit  H 
materials  filed  in  the  September  26 
supplement,  as  provided  for  under  18 
CFR  388.112  of  the  Commission’s 
regulations. 
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Comment  date:  October  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  New  York  State  Electric  &  Gas 
Corporation 

(Docket  No.  ER97-2353-0051 

Take  notice  that  on  September  18, 

2000,  New  York  State  Electric  &  Gas 
Corporation  (NYSEG)  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a  refund 
report. 

Comment  date:  October  10,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Union  Electric  Company,  d/b/a/ 
Ameren  UE,  and  Ameren  Energy,  Inc. 
on  behalf  of  AmerenUE 

[Docket  No.  EROO-268 7-001] 

Take  notice  that  on  September  25, 
2000,  Ameren  Energy,  Inc.,  on  behalf  of 
AmerenUE,  tendered  for  filing  an 
updated  market  analysis  in  connection 
with  its  market-based  rate  authority. 

Comment  date:  October  16,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  EnergyUSA-TPC  Corporation 

[Docket  No.  ER00-3219-001] 

Take  notice  that  on  September  25, 
2000,  EnergyUSA-TPC  Corporation 
(EnergyUSA),  an  indirect  wholly  owned 
subsidiary  of  NiSource,  Inc.,  tendered 
for  filing  its  FERC  Electric  Rate 
Schedule  1  and  a  Statement  of  Policy 
and  Code  of  Conduct. 

EnergyUSA  seeks  an  effective  date  of 
September  18,  2000  for  the  tariff  sheets 
submitted  with  this  filing. 

EnergyUSA  states  that  this  filing  is 
being  made  to  comply  with  the 
Commission’s  August  24,  2000,  order  in 
this  docket.  In  particular,  the  filing 
contains  appropriate  tariff  sheet 
designations. 

Comment  date:  October  16,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Arizona  Public  Service  Company 

[Docket  No.  ER0O-3283-001] 

Take  notice  that  on  September  25, 
2000,  Arizona  Public  Service  Company 
(APS)  tendered  for  filing  a  revised  rate 
schedule,  APS-FERC  Rate  Schedule  No. 
225  in  compliance  with  FERC  Order  in 
this  docket  issued  September  20,  2000. 

A  copy  of  this  filing  has  been  served 
on  the  Arizona  Corporation  Commission 
and  Citizens  Utilities  Company. 

Comment  date:  October  16,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


8.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER00-3743-000] 

Take  notice  that  on  September  25, 

2000,  Virginia  Electric  and  Power 
Company  (Virginia  Power  or  the 
Company)  tendered  for  filing  a  Network 
Integration  Transmission  Service  and 
Network  Operating  Agreement  (Service 
Agreement)  by  Virginia  Electric  and 
Power  Company  to  Dominion  Energy 
Direct  Sales,  Inc.  designated  as  Service 
Agreement  No.  302  under  the 
Company’s  Retail  Access  Pilot  Program, 
pursuant  to  Attachment  L  of  the 
Company’s  Open  Access  Transmission 
Tariff,  FERC  Electric  Tariff,  Second 
Revised  Volume  No.  5,  to  Eligible 
Purchasers  effective  June  7,  2000. 

Virginia  Power  requests  an  effective 
date  of  September  25,  2000,  the  date  of 
filing  of  the  Service  Agreement. 

Comment  date:  October  16,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Duquesne  Light  Company 

[Docket  No.  EROO-3  744-000] 

Take  notice  that  on  September  25, 
2000,  Duquesne  Light  Company  (DLC) 
filed  a  Service  Agreement  for  Retail 
Network  Integration  Transmission 
Service  and  a  Network  Operating 
Agreement  for  Retail  Network 
Integration  Transmission  Service  dated 
September  22,  2000,  The  New  Power 
Company  under  DLC’s  Open  Access 
Transmission  Tariff  (Tariff).  The  Service 
Agreement  and  Network  Operating 
Agreement  adds  The  New  Power 
Company  as  a  customer  imder  the 
Tariff. 

DLC  requests  an  September  22,  2000 
of  September  22,  2000  for  the  Service 
Agreement. 

Comment  date:  October  16,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Sierra  Pacific  Power  Company 

[Docket  No.  EROO-3745-000] 

Take  notice  that  on  September  25, 
2000,  Sierra  Pacific  Power  Company 
(Sierra)  tendered  for  filing  executed 
Service  Agreements  (Agreements)  with 
Pacificorp  Power  Marketing  for  Non- 
Firm  and  Short-Term  Firm 
Tremsmission  Service  under  Sierra 
Pacific  Resources  Operating  Companies, 
FERC  Electric  Tariff,  Original  Volume 
No.  1,  Open  Access  Transmission  Tariff 
(Tariff). 

Sierra  filed  the  executed  Agreements 
with  the  Commission  in  compliance 
with  Section  13.4  and  14.4  of  the  Tariff 
and  applicable  Commission  regulations. 
Sierra  also  submitted  Original  Sheet 
Nos.  173  and  173A  (Attachment  E)  to 


the  Tariff,  which  is  an  updated  list  of  all 
current  subscribers. 

Sierra  requests  waiver  of  the 
Commission’s  notice  requirements  to 
permit  and  effective  date  of  September 
26,  2000  for  Attachment  E,  and  to  allow 
the  Agreements  to  become  effective 
according  to  their  terms. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of 
Nevada,  the  Public  Utilities  Commission 
of  California  and  all  interested  parties. 

Comment  date:  October  16,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Dominion  Nuclear  Marketing  III, 
L.L.C. 

[Docket  No.  EROO-3 746-000] 

Take  notice  that  on  September  25, 
2000,  Dominion  Nuclear  Marketing  III, 
L.L.C.  tendered  for  filing  its  proposed 
FERC  Electric  Market-Based  Sales  Tariff 
and  requested  certain  waivers  of  the 
Commission’s  regulations. 

Comment  date:  October  16,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Mid-Continent  Area  Power  Pool 

[Docket  No.  EROO-3747-000] 

Take  notice  that  on  September  25, 
2000,  the  Mid-Continent  Area  Power 
Pool  (MAPP),  on  behalf  of  its  members 
that  are  subject  to  Commission 
jurisdiction  as  public  utilities  under 
Section  201(e)  of  the  Federal  Power  Act, 
filed  an  amendment  to  Schedule  R  of 
the  Restated  Agreement  that  would 
extend  provision  of  the  redispatch 
service  from  October  31,  2000  to 
October  31,  2001. 

Comment  date:  October  16,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  South  Carolina  Electric  &  Gas 
Company 

[Docket  No.  EROO-3 748-000] 

Take  notice  that  on  September  25, 
2000,  South  Carolina  Electric  &  Gas 
Company  (SCE&G)  submitted  a  service 
agreement  establishing  Sempra  Energy 
Trading  Corp.  as  a  customer  vmder  the 
terms  of  SCE&G’s  Negotiated  Market 
Sales  Tariff. 

Copies  of  this  filing  were  served  upon 
Sempra  Energy  Trading  Corp.  and  the 
SouA  Carolina  Public  Service 
Commission. 

Comment  date:  October  16,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Boston  Edison  Company 

[Docket  No.  EROO-3749-000] 

Take  notice  that  on  September  25, 
2000,  Boston  Edison  Company  (Boston 
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Edison)  tendered  for  filing  a  Standstill 
Agreement  between  itself  and  New 
England  Power  Company  (NEP)  as 
successor-in-interest  to  Montaup 
Electric  Company  (Montaup).  The 
Standstill  Agreement  extends  through 
December  4,  2000  the  time  in  which 
NEP  may  institute  a  legal  challenge  to 
the  1998  true-up  bill  under  Boston 
Edison’s  FERC  Rate  Schedule  No.  69, 
governing  sales  to  Montaup  from  the 
Pilgrim  Nuclear  Station. 

Boston  Edison  requests  waiver  of  the 
Commission’s  notice  requirement  to 
allow  the  Standstill  Agreement  to 
become  effective  September  26,  2000. 

Comment  date:  October  16,  2000,  in 
accordance  with  Stemdard  Paragraph  E 
at  the  end  of  this  notice. 

15.  California  Independent  System 
Operator  Corporation 

[Docket  No.  EROO-3  750-000] 

Take  notice  that  on  September  25, 
2000,  the  California  Independent 
System  Operator  Corporation  tendered 
for  filing  a  Scheduling  Coordinator 
Agreement  between  the  ISO  and  Enron 
Energy  Services,  Inc.  for  acceptance  by 
the  Commission. 

The  ISO  is  requesting  waiver  of  the 
60-day  notice  requirement  to  allow  the 
Scheduling  Coordinator  Agreement  to 
be  made  effective  as  of  September  15, 
2000. 

The  ISO  states  that  this  filing  has  been 
served  on  Enron  Energy  Services,  Inc. 
and  the  California  Public  Utilities 
Commission. 

Comment  date:  October  16,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  ANP  Funding  I,  L.L.C. 

[Docket  No.  ER00-3751-000] 

Take  notice  that  on  September  25, 
2000  ANP  Funding  I,  L.L.C.  tendered  for 
filing  pursuant  to  Rules  205  and  207  of 
the  Commission’s  Rules  of  Practice  and 
Procedme  (18  CFR  385.205  and 
385.207)  a  petition  seeking  waivers  and 
blanket  approvals  under  various 
regulations  of  the  Commission,  and  an 
order  accepting  its  FERC  Electric  Rate 
Schedule  No.  1  for  filing,  to  be  effective 
on  the  date  of  the  Commission’s  order 
on  such  petition. 

FERC  Electric  Rate  Schedule  No.  1 
provides  for  the  sale  of  energy  and 
capacity  at  agreed  prices. 

Comment  date:  October  16,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


17.  Arizona  Public  Service  Company,  El 
Paso  Electric  Company,  Public  Service 
Company  of  New  Mexico,  and  Southern 
California  Edison  Company 

[Docket  No.  ER0O-3752-O00] 

Take  notice  that  on  September  25, 
2000,  Arizona  Public  Service  Company, 
El  Paso  Electric  Company,  Public 
Service  Company  of  New  Mexico,  and 
Southern  California  Edison  Company 
tendered  for  filing  a  Funding  Agreement 
for  the  Development  of  a  Satellite 
Switchyard  to  the  ANPP  High  Voltage 
Switchyard  Between  Participating 
Interconnectors  and  Salt  River  Project 
Agricultural  Improvement  and  Power 
District. 

Comment  date:  October  16,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Chicago  Housing  Authority 

[Docket  No.  TX98-l-000] 

Take  notice  that  on  September  5, 

2000,  Chicago  Housing  Authority  filed  a 
Notice  of  Withdrawal  of  its  application 
filed  in  the  above-mentioned  proceeding 
on  November  14, 1997. 

Comment  date:  October  19,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/  online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-25506  Filed  10-4-00;  8:45  am] 
BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ECOO-1 38-000,  et  al.] 

SIthe  Energies,  Inc.,  et  al.  Electric  Rate 
and  Corporate  Regulation  Filings 

September  29,  2000. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Sithe  Energies,  Inc.  and  the  Sithe 
Stockholders,  Exelon  (Fossil)  Holdings, 
Inc.,  PECO  Energy  Company,  and 
Exelon  Generation  Company,  L.L.C. 

[Docket  No.  ECOO-138-000] 

Take  notice  that  on  September  22, 

2000,  and  September  26,  2000,  Sithe 
Energies,  Inc.  and  the  Sithe 
Stockholders,  Exelon  (Fossil)  Holdings, 
Inc.,  PECO  Energy  Company  and  Exelon 
Generation  Company,  L.L.C. 

(collectively.  Applicants)  filed 
supplements  to  their  September  13, 

2000,  application  (initial  application)  in 
this  proceeding.  The  September  22, 

2000,  supplement  is  an  errata  correcting 
corporate  structure  charts  that  were 
included  in  Attachment  B  of  the  initial 
application.  The  September  26,  2000, 
supplement  is  the  Sithe  Energies,  Inc. 
and  Exelon  (Fossil)  Holdings,  Inc.  Joint 
Petition  for  Approval  to  Transfer  Stock, 
which  was  filed  with  the  New  York 
Public  Service  Commission  on 
September  14,  2000,  and  that  relates  to 
the  tTemsaction  for  which  authorization 
is  sought  in  the  Docket  No.  ECOO-138- 
000  proceeding. 

Comment  date:  October  16,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  ISO  New  England  Inc. 

[Docket  No.  ELOO-62-011] 

Take  notice  that  on  September  26, 
2000,  the  New  England  Power  Pool 
(NEPOOL)  Participants  Committee 
submitted  the  Sixty-Fifth  Agreement 
Amending  the  Restated  NEPOOL 
Agreement  and  the  Sixty-Sixth 
Agreement  Amending  the  Restated 
NEPOOL  Agreement  in  response  to  the 
90-day  compliance  requirements  of  the 
Commission’s  June  28,  2000  order  in 
Docket  Nos.  ELOO-62-000  et  al,  ISO 
New  England  Inc.,  91  FERC  ^  61,311 
(2000)  concerning  the  implementation 
of  a  congestion  management  system  and 
multi-settlement  system.  In  accordance 
with  the  requirements  of  the 
Commission’s  June  28,  2000  order, 
NEPOOL  has  noted  an  effective  date  of 
September  26,  2000,  or  such  other  date 
as  the  Commission  deems  appropriate. 

The  NEPOOL  Participants  Committee 
states  that  copies  of  these  materials  were 
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sent  to  all  persons  identified  on  the 
service  lists  in  the  captioned 
proceedings,  the  NEPOOL  Participants, 
non-Participant  Transmission 
Customers  and  the  six  New  England 
state  governors  and  regulatory 
commissions. 

Comment  date:  October  26,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  ISO  New  England  Inc. 

[Docket  No.  ELOO-62-012] 

Take  notice  that  on  September  26, 

2000,  ISO  New  England  Inc.  submitted 
a  Report  of  Compliance  in  response  to 
the  Commission’s  June  28,  2000  Order 
in  this  proceeding. 

Copies  of  said  filing  have  been  served 
upon  all  parties  to  this  proceeding, 
upon  NEPOOL  Participants,  and  upon 
all  non-Participant  entities  that  are 
customers  under  the  NEPOOL  Open 
Access  Transmission  Tariff,  as  well  as 
upon  the  utility  regulatory  agencies  of 
the  six  New  England  States. 

Comment  date:  October  26,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Unitil  Power  Corporation,  Unitil 
Resources,  Inc.,  and  Fitchburg  Gas  and 
Electric  Light  Company 

[Docket  Nos.  ER9 7-2460-006,  ER97-2462- 
011,  and  ER97-2463-001] 

Take  notice  that  on  September  25, 
2000,  Unitil  Power  Corp.,  Unitil 
Resources,  Inc.,  and  Fitchburg  Gas  and 
Electric  Light  Company  (Unitil 
Companies)  tendered  for  filing  pursuant 
to  Ordering  Paragraph  (J),  Unitil  Power 
Corporation  et  ah,  80  FERC  ^  61,358 
(1997)  (Unitil)  an  updated  generation 
market  analysis. 

The  Unitil  Companies  indicate  that  a 
copy  of  this  filing  was  served  on  the 
Massachusetts  Department  of 
Telecommunications  and  Energy  and 
the  New  Hampshire  Public  Utilities 
Commission. 

Comment  date:  October  16,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  San  Diego  Gas  &  Electric  Company 

[Docket  Nos.  ER98^96-013  and  ER98-2160- 
011] 

Take  notice  that  on  September  25, 
2000,  Cabrillo  Power  I  LLC  and  Cabrillo 
Power  II  LLC  tendered  for  filing  their 
refund  compliance  reports  in  the  above- 
captioned  dockets. 

The  compliance  reports  have  been 
served  on  the  California  ISO,  SDG&E, 
the  EOB,  the  CPUC  and  all  parties  on 
the  restricted  service  list. 

Comment  date:  October  16,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


6.  Allegheny  Energy  Service 
Corporation,  on  behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company,  and  West  Penn  Power 
Company  (Allegheny  Power) 

[Docket  No.  ER00-3588-001] 

Take  notice  that  on  September  26, 
2000,  Allegheny  Energy  Service 
Corporation  on  behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company,  and  West  Penn  Power 
Company  (Allegheny  Power),  filed  First 
Revised  Service  Agreement  No.  324, 
which  makes  several  technical 
corrections  to  Service  Agreement  No. 
324,  an  Interconnection  Agreement 
(Agreement)  with  Allegheny  Energy 
Supply  Company,  LLC  under  Allegheny 
Power’s  Open  Access  Transmission 
Tariff. 

The  proposed  effective  date  under  the 
Agreement  is  September  1,  2000  or  a 
date  ordered  by  the  Commission. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utihties 
Commission  of  Ohio,  the  Peimsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  and  the  West  Virginia 
Public  Service  Commission. 

Comment  date:  October  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Cinergy  Services,  Inc. 

[Docket  No.  EROO-3753-000] 

Take  notice  that  on  September  26, 
2000,  Cinergy  Services,  Inc.  (Cinergy) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Comipission)  a  Market-Based  Service 
Agreement  under  Cinergy’s  Market- 
Based  Power  Sales  Standard  Tariff-MB 
(the  Tariff)  entered  into  between 
Cinergy  and  Conectiv  Energy  Supply, 
Inc.  (CESI). 

Cinergy  and  CESI  are  requesting  an 
effective  date  of  June  1,  2000. 

Comment  date:  October  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  New  England  Power  Pool 

[Docket  No.  EROa-3  754-000] 

Take  notice  that  on  September  26, 
2000,  the  New  England  Power  Pool 
(NEPOOL)  Participants  Committee  filed 
for  acceptance  materials  to  permit 
NEPOOL  to  expand  its  membership  to 
include  Public  Service  Company  of 
Colorado  and  Westcoast  Gas  Services 
Delaware  (America)  Inc.  (together,  the 
Applicants). 

The  Participants  Committee  requests 
an  effective  date  of  October  1,  2000  for 
commencement  of  participation  in 
NEPOOL  by  the  Applicants. 


The  Participants  Committee  states 
that  copies  of  these  materials  were  sent 
to  the  New  England  state  governors  and 
regulatory  commissions  emd  the 
Participants' in  NEPOOL. 

Comment  date:  October  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Allegheny  Energy  Service 
Corporation  on  behalf  of  Allegheny 
Energy  Supply  Company,  LLC 

[Docket  No.  EROO-3755-000] 

Take  notice  that  on  September  26, 
2000,  Allegheny  Energy  Service 
Corporation  on  behalf  of  Allegheny 
Energy  Supply  Company,  LLC 
(Alle^eny  Energy  Supply)  filed  Service 
Agreement  No.  95  to  add  one  (1)  new 
Customer  to  the  Market  Rate  Tariff 
imder  which  Allegheny  Energy  Supply 
offers  generation  services. 

Allegheny  Energy  Supply  requests  a 
waiver  of  notice  requirements  for  an 
effective  date  of  August  28,  2000  for 
TransAlta  Energy  Marketing  (U.S.)  Inc. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  dl  parties  of 
record. 

Comment  date:  October  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Public  Service  Company  of  New 
Mexico 

[Docket  No.  EROO-3756-000] 

Take  notice  that  on  September  26, 
2000,  Public  Service  Company  of  New 
Mexico  (PNM)  submitted  for  filing 
executed  service  agreements  for  point  to 
point  transmission  service  under  the 
terms  of  PNM’s  Open  Access 
Transmission  Tariff  (OATT).  Two 
agreements  are  with  OGE  Energy 
Resources  Inc,  (one  for  non-firm  service 
and  one  for  short-term  firm  service), 
dated  September  22,  2000.  The  other 
agreement,  dated  August  22,  2000,  is  for 
short-term  firm  service  with  Western 
Resomces  Generation  Services.  PNM’s 
filing  is  available  for  public  inspection 
at  its  offices  in  Albuquerque,  New 
Mexico. 

PNM  requests  an  effective  date  of 
September  22,  2000,  for  each  of  the 
service  agreements. 

Copies  of  the  filing  have  been  sent  to 
OGE  Energy  Resources,  Inc.,  to  Western 
Resources  Generation  Services,  and  to 
the  New  Mexico  Public  Regulation 
Commission. 
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Comment  date:  October  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  American  Electric  Power  Service 
Corporation 

(Docket  No.  EROO-3 75 7-000] 

Take  notice  that  on  September  26, 
2000,  the  American  Electric  Power 
Service  Corporation  (AEPSC)  tendered 
for  filing  executed  Interconnection  and 
Operation  Agreement  between  Ohio 
Power  Company  and  Duke  Energy 
Washington,  LLC.  The  agreement  is 
piusuant  to  the  AEP  Companies’  Open 
Access  Transmission  Service  Tariff 
(OATT)  that  has  been  designated  as  the 
Operating  Companies  of  the  American 
Electric  Power  System  FERC  Electric 
Tariff  Revised  Volmne  No.  6,  effective 
June  15,  2000. 

AEP  requests  an  effective  date  of 
August  7,  2000. 

A  copy  of  the  filing  was  served  upon 
the  Public  Utilities  Commission  of  Ohio. 

Comment  date:  October  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Southern  Company  Energy 
Marketing  L.P.,  Southern  Energy  Chalk 
Point,  LLC,  Southern  Energy  Mid- 
Atlantic,  LLC,  Southern  Energy  Peaker, 
LLC,  Southern  Energy  Potomac  River, 
LLC 

[Docket  No.  EROO-3 760-000] 

Take  notice  that  on  September  25, 
2000,  Southern  Company  Energy 
Marketing  L.P.,  Southern  Energy  Chalk 
Point,  LLC,  Southern  Energy  Mid- 
Atlantic,  LLC,  Southern  Energy  Peaker, 
LLC,  and  Southern  Energy  Potomac 
River,  LLC  (collectively,  ffie  Southern 
Parties)  jointly  filed  under  Section  205 
of  the  F^eral  Power  Act  an  application 
requesting  approval  of  their  respective 
proposed  Market  Rate  Tariffs,  waiver  of 
certain  regulations,  and  blanket 
approvals.  The  proposed  Market  Rate 
Tariffs  would  authorize  each  of  the 
Southern  Parties  to  engage  in  wholescde 
sales  of  capacity  and  energy  and 
ancillary  services  to  eligible  customers 
at  market  rates. 

Comment  date:  October  17,  2000,  in 
accordance  with  Standcud  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  he  filed  on  or  before  the 


comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http;// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-25613  Filed  10-1-00;  8:45  am] 
BILUNG  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6881-6] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request;  EPA 
Information  Collection  Request;  The 
2001  Hazardous  Waste  Report 
(Biennial  Report) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  heen 
forwarded  to  the  Office  of  Management 
and  Budgpt  (OMB)  for  review  and 
approval:  The  2001  Hazardous  Waste 
Report  (Bieimial  Report),  EPA  ICR 
Number  0976.10;  OMB  Control  Number 
2050-0024.  This  ICR  replaces  The  1999 
Hazardous  Waste  Report  (Biennial 
Report),  EPA  ICR  Number  0976.09, 
which  expires  on  November  30,  2000. 
The  ICR  describes  the  natme  of  the 
information  collection  and  its  expected 
burden  and  cost;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

EPA  is  also  submitting  to  OMB  for 
review  modifications  to  the  Notification 
of  Regulated  Waste  Activity  ICR,  262.12, 
OMB  Control  Number  2050-0028, 
expiration  date  12/31/02;  and  the  RCRA 
Part  A  Permit  Application  ICR,  262.09, 
OMB  Control  Number  2050-0034, 
expiration  date  10/31/02.  The  actual 
changes  to  these  two  ICRs  will  be 
implemented  later.  These  modifications 
show  how  the  Agency  plans  to 
hcumonize  the  site  profile  information 
currently  collected  on  these  forms  and 
the  Biennial  Report  Information  and 
Certification  form. 


DATES:  Comments  must  be  submitted  on 
or  before  November  6,  2000. 

ADDRESSES:  Send  comments,  referencing 
EPA  ICR  No.  0976.10  to  the  following 
addresses;  Sandy  Farmer,  U.S. 
Environmental  Protection  Agency, 
Collection  Strategies  Division  (Mail 
Code  2822),  1200  Pennsylvania  Avenue, 
N.W.,  Washington,  DC  20460;  and  to 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB),  Attention:  Desk  Officer 
for  EPA,  725  17th  Street,  N.W., 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Sandy  Farmer  at  EPA  by  phone 
at  (202)  260-2740,  by  e-mail  at 
farmer.sandy@epamail.epa.gov,  or 
download  off  the  Internet  at  http:// 
www.epa.gov/icr  and  refer  to  EPA  ICR 
No.  0976.10. 

SUPPLEMENTARY  INFORMATION: 

Title:  The  2001  Hazardous  Waste 
Report  (Biennial  Report),  EPA  ICR 
Number  0976.10;  OMB  Control  Number 
2050-0024.  This  is  a  request  for  an 
extension  of  a  currently  approved 
collection. 

Abstract:  Large  quantity  generators  of 
hazardous  waste  and  owners/operators 
of  hazardous  waste  facilities  must 
complete,  vmder  the  authority  of  RCRA 
sections  3002  and  3004,  a  report  every 
other  year  on  the  amoimt  of  waste  they 
generate  and  how  it  was  managed.  EPA 
uses  the  information  to  understand 
waste  management  practices,  to  expand 
its  database  of  information  for 
rulemakings,  and  to  monitor  complifjice 
with  regulatory  requirements. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA’s  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  Notice 
required  imder  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  June  23, 
2000  (65  FR  39142).  We  are 
implementing  all  of  the 
recommendations  described  in  the  June 
23,  2000  notice.  Nine  comments  were 
received  on  the  June  Notice,  including 
a  comment  from  the  Tribal  Association 
on  Solid  Waste  and  Emergency 
Response  (TASWER).  TASWER  asked 
that  a  data  element  be  added  to  the 
Biennial  Report  that  would  identify 
RCRA  facilities  on  or  adjacent  to  Indian 
Country  and  Alaska  Native  Villages.  We 
have  begim  discussions  with  TASWER 
to  see  how  their  information  needs 
might  he  met  by  the  Biennial  Report  or 
other  means.  However,  this  process 
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cannot  be  completed  in  time  to  make 
changes  to  the  2001  Biennial  Report. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  19.49  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resomces  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions: 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information:  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/ Affected  Entities:  Large 
Quantity  Generators  and  Treatment, 
Storage,  and  Disposal  Facilities. 

Estimated  Number  of  Respondents: 
10,157. 

Frequency  of  Response:  Biennially. 

Estimated  Total  Annual  Hour  Burden: 
195,214  hours. 

Estimated  Total  Annualized  Capital, 
O&M  Cost  Burden:  $26,000. 

Send  comments  on  the  Agency’s  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses 
listed  above. 

Please  refer  to  EPA  ICR  No.  0976.10 
and  0MB  Control  No.  2050-0024  in  any 
correspondence. 

Dated:  September  28,  2000. 

Oscar  Morales, 

Director,  Collection  Strategies  Division. 

[FR  Doc.  00-25605  Filed  10-4-00;  8:45  am] 
BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6881-7] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request;  Hazardous 
Waste  Specific  Unit  Requirements,  and 
Speciai  Waste  Processes  and  Types 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 

3501  et  seq.),  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Hazardous  Waste  Specific 
Unit  Requirements,  and  Special  Waste 
Processes  and  Types,  OMB  Control 
Number  2050-0050,  expiration  date 
December  31,  2000.  The  ICR  describes 
the  nature  of  the  information  collection 
and  its  expected  bmden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  November  6,  2000. 

ADDRESSES:  Send  comments,  referencing 
EPA  ICR  No.  1572.05  and  OMB  Control 
No.  2050-0050,  to  the  following 
addresses:  Sandy  Farmer,  U.S. 
Environmental  Protection  Agency, 
Collection  Strategies  Division  (Mail 
Code  2822),  1200  Pennsylvania  Avenue, 
N.W.,  Washington,  DC  20460;  and  to 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB),  Attention:  Desk  Officer 
for  EPA,  725  17th  Street,  N.W,, 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  ICR  contact  Sandy  Farmer 
at  EPA  by  phone  at  (202)  260-2740,  by 
email  at  farmer.sandy@epamaii.epa.gov,. 
or  download  a  copy  of  the  ICR  off  the 
Internet  at  http://www.epa.gov/icr  and 
refer  to  EPA  ICR  No.  1572.05.  For 
technical  questions  about  the  ICR 
contact  David  Eberly  on  703-308-8645. 
SUPPLEMENTARY  INFORMATION: 

Title:  Hazardous  Waste  Specific  Unit 
Requirements,  and  Special  Waste 
Processes  and  Types  (OMB  Control  No. 
2050-0050;  EPA  ICR  No.  1572.05) 
expiring  December  31,  2000.  This  is  a 
request  for  extension  of  a  cmrently 
approved  collection. 

Abstract:  This  ICR  provides  a 
discussion  of  all  of  the  information 
collection  requirements  associated  with 
specific  unit  standards  applicable  to 
owners  and  operators  of  facilities  that 
treat,  store,  or  dispose  of  hazardous 
wastes  as  defined  by  40  CFR  part  261. 

It  includes  a  detailed  description  of  the 
data  items  emd  respondent  activities 
associated  with  each  requirement  and 
with  each  hazardous  waste  management 
unit  at  a  facility.  The  specific  units  and 
processes  included  in  this  ICR  are;  Tank 
Systems,  Surface  Impoimdments,  Waste 
Piles,  Land  Treatment,  Landfills, 
Incinerators,  Thermal  Treatment, 
Chemical/Physical,  and  Biological 
Treatment,  Miscellaneous  (subpart  X), 
Drip  Pads,  Process  Vents,  Equipment 


Leaks,  Containment  Buildings, 

Recovery /Recycling. 

With  each  information  collection 
covered  in  this  ICR,  EPA  is  aiding  the 
goal  of  complying  with  its  statutory 
mandate  under  RCRA  to  develop 
standards  for  hazardous  waste 
treatment,  storage,  and  disposal 
facilities,  to  protect  human  health  and 
the  environment.  Without  the 
information  collection,  the  agency 
Ccumot  assure  that  the  facilities  are 
designed  and  operated  properly. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
munbers  for  EPA’s  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  document 
required  imder  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on  May  5, 
2000  (65  FR  26196);  no  comments  were 
received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  the  following 


burden  hours  per  response: 

Subpart  I:  Containers .  73 

Subpart  J:  Tank  Systems  .  77-80 

Subpart  K:  Surface  Impound¬ 
ments  .  74-80 

Subpart  L:  Waste  Piles  .  19 

Subpart  M:  Land  Treatment .  0 

Subpart  N:  Landfills  .  39-43 

Subpart  O:  Incinerators  .  3-5 

Subpart  P:  Thermal  Treatment 

Units  .  2 

Subpart  Q:  Chemical,  Physical, 

Md  Biological  Treatment  Units  6 

Subpart  W:  Drip  Pads .  0 

Subpart  X:  Miscellaneous  Units  ...  0 

Subpart  AA:  Process  Vents  .  422-660 

Subpart  BB:  Equipment  Leaks  .  47—48 

Subpart  DD:  Containment  Build¬ 
ings  .  28-32 

Part  266:  Specific  Hazardous 
Waste  Recovery/Recycling  Fa¬ 
cilities  .  4 


Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
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information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/ Affected  Entities: 
Business. 

Estimated  Number  of  Respondents: 
6,341. 

Frequency  of  Response:  Occasional. 
Estimated  Total  Annual  Hour  Burden: 
287,069  hours. 

Estimated  Total  Annualized  Capital. 
Operating/  Maintenance  Cost  Burden: 
$874,517. 

Send  comments  on  the  Agency’s  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  addresses  listed  above. 
Please  refer  to  EPA  ICR  No.  1572.05  and 
OMB  Control  No.  2050-0050  in  any 
correspondence. 

Dated:  September  28,  2000 
Oscar  Morales, 

Director,  Collection  Strategies  Division. 

(FR  Doc.  00-25606  Filed  10-4-00;  8:45  am] 
BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6881-3] 

National  Drinking  Water  Advisory 
Councii;  Request  for  Nominations 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice;  request  for  nominations. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  invites  all 
interested  persons  to  nominate  qualified 
individuals  to  serve  a  three-year  term  as 
members  of  the  National  Drinking  Water 
Advisory  Council.  This  Advisory 
Council  was  established  to  provide 
practical  and  independent  advice, 
consultation  and  recommendations  to 
the  Agency  on  the  activities,  functions 
and  policies  related  to  the 
implementation  of  the  Safe  Drinking 
Water  Act  as  amended.  The  Council 
consists  of  fifteen  members,  including  a 
Chair.  Five  members  represent  the 
general  public:  five  members  represent 
appropriate  state  and  local  agencies 
concerned  with  water  hygiene  and 
public  water  supply;  and  five  members 
represent  private  organizations  or 
groups  demonstrating  an  active  interest 
in  the  field  of  water  hygiene  and  public 
water  supply.  On  December  15  of  each 
year,  five  members  complete  their 
appointment.  Therefore,  this  notice 
solicits  names  to  fill  five  vacancies,  with 
appointed  terms  ending  on  December 
15, 2003. 


Any  interested  person  or  organization 
may  nnminate  qualified  individuals  for 
membership.  Nominees  should  be 
identified  by  name,  occupation, 
position,  address  and  telephone 
number.  To  be  considered,  all 
nominations  must  include  a  current 
resume  providing  the  nominee’s 
background,  experience  and 
qualifications. 

Persons  selected  for  membership  will 
receive  compensation  for  travel  and  a 
nominal  daily  compensation  while 
attending  meetings.  The  Coxmcil  holds 
two  face  to  face  meetings  each  year, 
generally  in  the  Spring  emd  Fall. 
Additionally,  members  may  be  asked  to 
serve  on  one  of  the  Council’s  working 
groups  that  are  formed  each  year  to 
assist  the  EPA  in  major  program  issue 
development.  These  meetings  are  held 
approximately  four  times  a  year,  with 
two  meetings  by  conference  call. 

Nominations  should  be  submitted  to 
Charlene  E.  Shaw,  Designated  Federal 
Officer,  National  Drinking  Water 
Advisory  Council,  U.S.  Environmental 
Protection  Agency,  Office  of  Ground 
Water  and  Drinking  Water  (4601),  1200 
Pennsylvania  Avenue,  NW,  Ariel  Rios 
Building,  Washington,  DC  20460,  no 
later  than  October  30,  2000.  The  Agency 
will  not  formally  acknowledge  or 
respond  to  nominations.  E-Mail  your 
questions  to  shaw.cbarlene@epa.gov  or 
call  202/260-2285. 

Dated:  September  28,  2000. 

Charlene  E.  Shaw, 

Designated  Federal  Officer,  National  Drinking 
Water  Advisory  Council. 

[FR  Doc.  00-25603  Filed  lO-^-OO;  8:45  am] 
BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6881-4] 

National  Drinking  Water  Advisory 
Councii;  Notice  of  Open  Meeting 

AGENCY:  Environmental  Protection  I 
Agency. 

ACTION:  Notice. 

SUMMARY:  Under  section  10(a)(2)  of 
Public  Law  92—423,  “The  Federal 
Advisory  Committee  Act,’’  notice  is 
hereby  given  that  a  meeting  of  the 
National  Drinking  Water  Advisory 
Council  established  under  the  Safe 
Drinking  Water  Act,  as  amended  (42 
U.S.C.  S3300f  et  seq.),  will  be  held  on 
November  8,  2000,  from  9:30  a.m.  until 
6:30  p.m.  and  November  9,  2000,  from 
8:30  a.m.  until  12:30  p.m.,  at  the 
Marriott  Residence  Inn  at  Pentagon  City, 
550  Army  Navy  Drive,  Arlington,  VA. 


Agenda  items  will  include  reports  ft'om 
the  Six  Year  Review  and  Research 
Working  Groups  and  an  update  on 
regulations  including  MTBE,  arsenic, 
radon,  the  Ground  Water  and  Long 
Term  1/Filter  Backwash  Rules.  Other 
agenda  items  include  a  discussion  on 
the  Safe  Drinking  Water  Act  gap 
analysis,  the  Source  Water  Protection 
Strategy  and  the  status  of  drinking  water 
research  initiatives. 

The  meeting  is  open  to  the  public. 

The  Council  encomages  the  hearing  of 
outside  statements  and  will  allocate  one 
hour  for  this  purpose.  Oral  statements 
will  be  limited  to  five  minutes,  and  it  is 
preferred  that  only  one  person  present 
the  statement.  Any  outside  parties 
interested  in  presenting  an  oral 
statement  should  petition  the  Council 
by  telephone  at  (202)  260-2285  before 
November  3,  2000. 

Any  person  who  wishes  to  file  a 
written  statement  can  do  so  before  or 
after  a  Coimcil  meeting.  Written 
statements  received  prior  to  the  meeting 
will  be  distributed  to  all  members  of  the 
Council  before  any  final  discussion  or 
vote  is  completed.  Any  statements 
received  after  the  meeting  will  become 
part  of  the  permanent  meeting  file  and 
will  be  forwcU’ded  to  the  Coimcil 
members  for  their  information. 

Members  of  the  public  that  would  like 
to  attend  the  meeting,  present  an  oral 
statement,  or  submit  a  written 
statement,  should  contact  Ms.  Charlene 
Shaw,  Designated  Federal  Officer, 
National  Drinking  Water  Advisory 
Council,  U.S.  EPA,  Office  of  Ground 
Water  and  Drinking  Water  (4601),  401  M 
Street  SW.,  Washington,  DC  20460.  The 
telephone  number  is  Area  Code  (202) 
260-2285  or  E-Mail 
shaw.charlene@epa.gov. 

Dated:  September  29,  2000. 

Ephraim  King, 

Acting  Director,  Office  of  Ground  Water  and 
Drinking  Water. 

[FR  Doc.  00-25602  Filed  10-4-00;  8:45  am] 
BILLING  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6881-5] 

Rouse  Steel  Drum  Superfund  Site; 
Notice  of  Proposed  Settlement 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  settlement. 

I  SUMMARY:  The  United  States 
Environmental  Protection  Agency  is 
proposing  to  enter  into  a  settlement 
I  with  the  Rouse  Group  and  the  Rouse 


Federal  Register / Vol.  65,  No.  194 /Thursday,  October  5,  2000 /Notices 


59417 


Work  Group  for  response  costs  pursuant 
to  section  122(h)(1)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA),  42  U.S.C.  9622(h)(1) 
concerning  the  Rouse  Steel  Drum 
Superfund  Site  located  in  Jacksonville, 
Duval  County,  Florida.  EPA  will 
consider  public  comments  on  the 
proposed  settlement  for  thirty  (30)  days. 
EPA  may  withdraw  from  or  modify  the 
proposed  settlement  should  such 
comments  disclose  facts  or 
considerations  which  indicate  the 
proposed  settlement  is  inappropriate, 
improper  or  inadequate.  Copies  of  the 
proposed  settlement  are  available  from: 
Ms.  Paula  V.  Batchelor,  U.S.  EPA, 
Region  4  (WMD-CPSB),  61  Forsyth 
Street  SW,  Atlanta,  GA  30303,  404/562- 
8887. 

Written  comments  may  be  submitted 
to  Ms.  Batchelor  within  30  calendar 
days  of  the  date  of  this  publication. 

Dated:  September  25,  2000. 

Franklin  E.  Hill, 

Chief,  CERCLA  Program  Services  Branch, 
Waste  Management  Division. 

(FR  Doc.  00-25604  Filed  lO-^-OO;  8:45  am] 
BILUNG  CODE  6560-5<M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6881-21 

Clean  Water  Act  Class  II:  Proposed 
Consent  Agreement  and  Opportunity 
To  Comment  Regarding  Jaxon 
Enterprises,  Inc.  and  Creative  Living 
Partnership  Proceeding  Under  Clean 
Water  Act  Section  309(gK1),  (2)(B)  and 
40  CFR  Part  22.13(b) 

agency:  Environmental  Protection 
Agency  (“EPA”). 
action:  Notice. 

SUMMARY:  EPA  is  providing  notice  of  a 
proposed  Consent  Agreement  for  alleged 
violations  of  the  Clean  Water  Act 
(“Act”).  EPA  is  also  providing  notice  of 
opportunity  to  comment  on  the 
proposed  Consent  Agreement. 

EPA  is  authorized  under  section 
309(g)  of  the  Act,  33  U.S.C.  1319(g),  to 
assess  a  civil  penalty  after  providing  the 
person  subject  to  the  penalty  notice  of 
the  proposed  penally  and  the 
opportunity  for  a  hearing,  and  after 
providing  interested  persons  notice  of 
the  proposed  penalty  and  a  reasonable 
opportunity  to  comment  on  its  issuance. 
Under  section  309(g),  any  person  who 
without  authorization  discharges  a 
pollutant  to  a  navigable  water,  as  those 
terms  are  defined  in  section  502  of  the 
Act,  33  U.S.C.  1362,  may  be  assessed  a 


penalty  in  a  “Class  11”  administrative 
penalty  proceeding. 

Class  II  proceedings  under  section 
309(g)  are  conducted  in  accordance  with 
the  “Consolidated  Rules  of  Practice 
Governing  the  Administrative 
Assessment  of  Civil  Penalties,  Issuance 
of  Compliance  or  Corrective  Action 
Orders,  and  the  Revocation, 

Termination  or  Suspension  of  Permits,” 
40  CFR  part  22  (“Consolidated  Rules”), 
published  at  64  FR  40138,  40177  (July 
23, 1999).  The  procedures  through 
which  the  public  may  submit  written 
comment  on  a  proposed  Class  II  order 
or  participate  in  a  Class  II  proceeding, 
and  the  procedmes  by  which  a 
respondent  may  request  a  hearing,  are 
set  forth  in  the  Consolidated  Rules.  The 
deadline  for  submitting  public  comment 
on  a  proposed  Class  II  order  is  thirty 
(30)  days  after  publication  of  this  notice. 

On  September  26,  2000,  EPA  filed 
with  Danielle  Carr,  Regional  Hearing 
Clerk,  U.S.  EPA,  Region  IX,  75 
Hawthorne  Street,  San  Francisco, 
California  94105,  (415)  744-1391,  the 
following  Consent  Agreement: 

In  the  Matter  of  Jaxon  Enterprises  and 
Creative  Living,  Buena  Ventura 
Boulevard  Extension,  City  of  Redding, 
Shasta  Coimty,  California,  Docket  No. 
CWA-09-99-0005. 

For  the  alleged  violations  set  forth  in 
the  Consent  Agreement,  Respondents 
agree  to  pay  to  the  United  States  a  civil 
penalty  of  $60,000  (sixty  thousand 
dollars)  for  violations  of  NPDES  Permit 
No.  CAS000002  (issued  by  the 
Cedifomia  State  Water  Resources 
Control  Board  (Order  No.  92-08-DWQ)) 
emd  section  301(a)  of  the  Act,  33  U.S.C. 
1311(a),  at  the  Buena  Ventura  Boulevard 
Extension,  City  of  Redding,  Shasta 
Coimty,  California. 

Procedures  by  which  the  public  may 
comment  on  a  proposed  Class  11  penalty 
or  participate  in  a  Class  11  penalty 
proceeding  are  set  forth  in  the 
Consolidated  Rules.  The  deadline  for 
submitting  public  comment  on  a 
proposed  Class  II  penalty  is  thirty  days 
after  issuance  of  public  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Persons  wishing  to  receive  a  copy  of 
EPA’s  Consolidated  Rules,  review  the 
Complaint  or  other  documents  filed  in 
this  proceeding,  comment  upon  the 
proposed  assessment,  or  otherwise 
participate  in  the  proceeding  should 
contact  Danielle  Carr,  Regional  Hearing 
Clerk,  U.S.  EPA,  Region  IX,  75 
Hawthorne  Street,  San  Francisco, 
California  94105,  (415)  744-1391.  The 
administrative  record  for  this 
proceeding  is  located  in  the  EPA 
Regional  Office  identified  above,  and 
the  file  will  be  open  for  public 


inspection  during  normal  business 
hours.  All  information  submitted  by 
Jaxon  Enterprises  and  Creative  Living  is 
available  as  part  of  the  administrative 
record,  subject  to  provisions  of  law 
restricting  public  disclosure  of 
confident!^  information.  In  order  to 
provide  opportimity  for  public 
comment,  EPA  will  issue  no  final  order 
assessing  a  penalty  in  these  proceedings 
prior  to  thirty  (30)  days  after  the  date  of 
publication  of  this  notice. 

Dated:  September  26,  2000. 

Alexis  Strauss, 

Director,  Water  Division. 

[FR  Doc.  00-25601  Filed  10-4-00;  8:45  am] 
BILUNG  CODE  656O-S0-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 

September  28,  2000 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  imless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 

Comments  are  requested  concerning: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  Commission’s 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Written  comments  should  be 
submitted  on  or  before  November  6, 
2000.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 
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ADDRESSES:  Direct  all  comments  to  Judy 
Boley,  Federal  Communications 
Commission,  Room  1-C804,  445  12th 
Street,  SW.,  DC  20554  or  via  the  Internet 
to  jboley@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

additional  information  or  copies  of  the 
information  collection(s),  contact  Judy 
Boley  at  202-418-0214  or  via  the 
Internet  at  jboley@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  3060-0105. 

Title:  Licensee  Qualification  Report 
for  Multipoint  Distribution  Service. 

Form  No.:  FCC  Form  430. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit,  not-for-profit  institutions. 

Number  of  Respondents:  1,500. 

Estimated  Time  Per  Response:  2 
hours. 

Frequency  of  Response:  On  occasion 
and  annual  reporting  requirement. 

Total  Annual  Burden:  3,000  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  FCC  Form  430  is 
filed  by  new  applicants  or  annually  by 
licensees  if  substantial  changes  occur  in 
the  organizational  structure  to  provide 
information  concerning  corporate 
structure,  alien  ownership,  and 
character  of  applicant  or  licensee. 
Applicants  soliciting  authority  for 
assignment  or  transfer  of  control  also 
file  FCC  Form  430.  The  form  has  been 
revised  to  remove  all  other  services  from 
the  form  except  for  services  authorized 
imder  Part  21. 

The  information  will  be  used  by  the 
Commission  to  determine  whether  the 
applicant  is  legally  qualified  to  become 
or  remain  a  licensee,  as  required  by  the 
Communications  Act.  Without  such 
information  the  Commission  would  not 
be  able  to  fulfill  its  responsibility  under 
the  Communications  Act  to  make  a 
finding  as  to  the  legal  qualifications  of 
an  applicant  or  licensee. 

Federal  Communications  Commission. 
Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  00-25525  Filed  lO-^-OO;  8:45  am] 
BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission, 
Comments  Requested 

September  29,  2000. 

SUMMARY:  The  Federal  Communications 
Conunission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 


invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104—13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unifess  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission’s 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Written  comments  should  be 
submitted  on  or  before  December  4, 
2000.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commissions,  445  12th  Street,  SW., 
Room  1-A804,  Washington,  DC  20554 
or  via  the  Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additioncd  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  3060-0914. 

Title:  Petition,  Pursuant  to  Section  7 
of  the  Act,  for  a  Waiver  of  the  Airborne 
Cellular  Rule,  or,  in  the  Alternative,  for 
a  Declaratory  Ruling. 

Form  No.:  None. 

Type  of  Review:  Extension. 

Respondents:  Business  or  other  for- 
profit;  Federal  Government;  State,  Local 
or  Tribal  Government. 

Number  of  Respondents:  30. 

Estimated  Time  Per  Response:  8 
hours. 

Frequency  of  Response:  On  occasion. 

Total  Annual  Burden:  240  hours. 

Total  Annual  Cost:  0. 

Needs  and  Uses:  The  Commission 
resets  a  waiver  of  section  22.925  of  the 
Commission’s  rules  in  order  to  permit 
AirCell  and  a  number  of  cellular 


licensees  who,  jointly  entered  into 
resale  agreements  with  AirCell,  to 
furnish  system  capacity  for  the 
provision  of  cellular  service  on  a 
secondary,  conditional  basis  to  airborne 
terminal  units  using  AirCell-developed 
technology  for  a  period  of  two  years. 
The  waiver  allows  airborne  use  of 
cellular  telephones. 

Federal  Communications  Commission. 
Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  00-25558  Filed  10-4-00;  8:45  am] 
BILLING  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 
for  Extension  Under  Delegated 
Authority,  Comments  Requested 

September  29,  2000. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opporttmity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission’s 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES;  Written  comments  should  be 
submitted  on  or  before  December  4, 
2000.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  cdl  comments  to  Les 
Smith,  Federal  Communications 
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Commissions,  Room  1  A-804,  445 
Twelfth  Street,  SW.,  Washington,  DC 
20554  or  via  the  Internet  to 
lesmith@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

additional  information  or  cop^ies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Approval  Number:  3060-0021. 
Title:  Civil  Air  Patrol  Radio  Station 
License. 

Form  No.:  FCC  480. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 
Respondents:  Non-profit  institutions. 
Number  of  Respondents:  12. 
Estimated  Time  Per  Response:  5 
minutes. 

Total  Annual  Burden:  1  hour. 

Total  Costs  to  Respondents:  0. 

Needs  and  Uses:  FCC  Rules  require 
that  applicants  file  the  FCC  Form  480  to 
apply  for  a  new,  renewed,  or  modified 
Civil  Air  Patrol  Radio  Station  License. 
This  form  is  required  by  the 
Commimications  Act  of  1934,  as 
amended;  International  Treaties  and 
FCC  Rules  47  CFR  Parts  1.922,  87.21 
and  87.31. 

The  data  will  be  used  by  Commission 
personnel  to  evaluate  the  application  to 
issue  licenses,  to  provide  information 
for  enforcement  and  rulemaking 
proceedings  and  to  maintain  a  current 
inventory  of  licensees. 

Federal  Communications  Commission. 
Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  00-25559  Filed  10-4-00;  8:45  am] 
BILUNG  CODE  671 2-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  AUC-33-H  (Auction  No.  33); 

DA  00-2154] 

700  MHz  Guard  Bands  Auction  Closes 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice. 

SUMMARY:  This  document  provides 
detailed  information  concerning 
winning  bidders,  down  payments,  bid 
withdrawal  payments  and/or  deposits, 
FCC  Forms  601  and  602  filing 
requirements,  requests  for  rule  waivers, 
and  licensing  matters. 

FOR  FURTHER  INFORMATION  CONTACT: 
Howard  Davenport,  Attorney,  Auctions 
and  Industry  Analysis  Division,  at  (202) 
418-0660. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  a  Public  Notice  released 


September  25,  2000.  The  complete  text 
of  the  public  notice,  including  the 
attachments,  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Reference  Center 
(Room  CY-A257),  445  12th  Street,  SW., 
Washington,  DC.  It  may  also  be 
purchased  fi’om  the  Commission’s  copy 
contractor.  International  Transcription 
Services,  Inc.  (ITS,  Inc.)  1231  20th 
Street,  NW.,  Washington,  DC  20036, 

(202)  857-3800.  It  is  also  available  on 
the  Commission’s  web  site  at  http:// 
www.fcc.gov. 

List  of  Attachments  available  at  the 
FCC: 

Attachment  A:  “Round  Results,  High 
Bids”  lists  wiiming  bidders  and  both 
the  gross  and  net  high  winning  bid 
amounts. 

Attachment  B:  “Bidder  Pajnnent/Refund 
Report”  lists  down  payments  and  any 
withdrawn  bid  payments  owed  by 
winning  bidders. 

Attachment  C:  “Withdrawal/Payment 
Report”  lists  withdrawn  bid  payments 
owed  by  all  bidders. 

Attachment  D:  “Instructions  for 
Completing  FCC  Form  601”  provides 
detailed  information  about  how  a 
winning  bidder  should  complete  the 
required  FCC  Form  601  for  700  MHz 
Guard  Bands  license  applications. 
Attachment  E:  “Instructions  for  Using 
ULS  to  Register  TIN  and  Call  Signs 
With  FCC  and  File  FCC  Form  601 
Electronically.” 

Attachment  F:  “Accessing  the  FCC 
Network  using  Windows  95/98  for 
Universal  Licensing  System  Filing.” 

1.  On  September  21,  2000,  the  Federal 
Commimications  Commission 
completed  the  auction  of  104  licenses  in 
the  700  MHz  Guard  Bands  (“Auction 
No.  33”),  raising  (in  net  high  bids)  a 
total  of  $519,892,575.00  for  the  U.S. 
Treasury.  Nine  wiiming  bidders  won  a 
total  of  96  licenses  in  this  auction. 

A.  Down  Pa)nnents 

2.  The  Commission’s  rules  require 
that  within  ten  business  days  after  the 
release  of  the  Public  Notice,  in  this  case 
6:00  p.m.  ET  on  October  10,  2000, 
winning  bidders  in  Auction  No.  33  must 
have  on  deposit  with  Mellon  Bank  in 
Pittsburgh,  Pennsylvania,  enough  funds 
to  cover  all  required:  (i)  down  payments 
on  wiiming  bids,  and  (ii)  payments  for 
withdrawn  bids,  if  applicable.  If  a 
winning  bidder’s  upfront  payment  is  not 
sufficient  to  meet  both  of  these 
requirements,  the  wiiming  bidder  must 
deposit  additional  funds.  See  47  CFR 
1.2107(b),  1.2104(g). 

3.  The  amount  now  due  from  each 
winning  bidder,  if  any,  is  set  out  in  the 
last  column  of  Attachment  B  of  the 


Public  Notice.  Note  that  a  payment  and 
FCC  Form  159  are  necessary  only  if  a 
winning  bidder’s  upfi'ont  payment  does 
not  cover  the  required  totd  of  down 
payments  and  withdrawn  bid  payments 
(as  reflected  in  Attachment  B)  of  the 
Public  Notice.  Each  winning  bidder’s 
down  payment  must  be  a  total  of  twenty 
(20)  percent  of  its  net  winning  bid(s) 
plus  any  withdrawal  payments. 

B.  Final  Pajrments 

4.  After  the  termination  of  the 
licensing  pleading  cycle  (see  47  CFR 
1.2108),  the  Commission  will  issue  a 
public  notice  announcing  that  it  is 
prepared  to  grant  the  licenses.  Within 
ten  business  days  after  the  date  of  that 
public  notice,  winning  bidders  will  be 
required  to  make  full  payment  of  the 
balance  of  their  wiiming  bids.  See  47 
CFR  1.2109  and  1.2107(b).  Licenses  will 
be  granted  only  after  the  full  and  timely 
payment  of  winning  bids  and  any 
applicable  late  fees,  in  accordance  with 
§  1.2109(a).  See  47  CFR  1.2109(a). 

C.  Method  of  Payment 

5.  All  payments  must  be  in  U.S. 
dollars  and  made  in  the  form  of  a  wire 
transfer.  No  personal  checks,  credit  card 
payments,  or  other  forms  of  payment 
will  be  accepted.  All  payments  must  be 
accompanied  by  a  completed  FCC 
Remittance  Advice  Form  (FCC  Form 
159).  If  applicable,  a  partially  completed 
copy  of  the  FCC  Form  159  will  be  sent 
along  with  the  Public  Notice  to  facilitate 
submission  of  the  correct  down 
payment.  Questions  regarding  FCC 
Form  159  should  be  addressed  to  Tim 
Dates  or  Gail  Glasser  at  202—418-1995. 
Please  note,  however,  that  winning 
bidders  are  ultimately  responsible  for 
insuring  the  verification  and  submission 
of  the  correct  down  payment  from  their 
bank  to  Mellon  bank. 

6.  Wire  transfer  payments  must  be 
received  by  Mellon  Bank  by  6  p.m.  ET, 
on  October  10,  2000.  Winning  bidders 
should  coordinate  with  their  bankers 
ahead  of  time  regarding  their  wire 
transfers,  and  allow  sufficient  time  for 
the  wire  transfer  to  be  initiated  imd 
completed  prior  to  the  deadline.  To 
submit  funds  by  wire  transfer,  winning 
bidders  will  need  the  following 
information: 

ABA  Routing  Number:  043000261. 

Receiving  Bank:  Mellon  Pittsburgh. 

BNF;  911-6106. 

OBI  Field:  (Skip  one  space  between 
each  information  item) 
“AUCmONPAY”. 

Taxpayer  Identification  No.  (same  as 
FCC  Form  159,  Block  25). 

Payment  Type  Code  (enter  “A33D”). 

FCC  Code  1  (same  as  FCC  Form  159, 
Block  23A:  “33”). 
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Payor  Name  (same  as  FCC  Form  159, 
Block  2). 

Lockbox  No.:  358850. 

Winning  bidders  must  fax  a  completed 
FCC  Form  159  to  Mellon  Bank  at  412- 
209-6045  or  412-236-5702  at  least  one 
hour  before  placing  the  order  for  the 
wire  transfer  (but  on  the  same  business 
day). 

7.  Proper  completion  of  the  FCC  Form 
159  is  critical  to  ensuring  correct  credit 
of  bidder  deposits.  Winning  bidders 
must  use  the  same  Taxpayer 
Identification  Number  used  on  their 
FCC  Form  175.  Questions  concerning 
the  calculation  and  submission  of  down 
payments  should  be  directed  to  Gail 
Glasser  at  202-418-1995. 

D.  Withdrawal,  Default  and 
Disqualification  Payments 

8.  The  Commission  imposes  payments 
on  bidders  that  withdraw  high  bids 
during  the  course  of  an  auction,  default 
on  payments  due  after  an  auction  closes, 
or  diose  that  are  disqualified.  See  47 
CFR  1.2104(g),  1.2109. 

9.  Bid  Withdrawal  Payments.  A 
bidder  (Bidder  X)  that  withdraws  a  high 
bid  dining  the  comrse  of  an  auction  is 
subject  to  a  bid  withdrawal  payment 
equal  to  the  difference  between  the 
amount  withdrawn  and  the  amount  of 
the  subsequent  winning  bid.  If  a  high 
bid  is  withdrawn  on  a  license  that 
remains  unsold  at  the  close  of  the 
auction.  Bidder  X  will  be  required  to 
make  an  interim  payment  equal  to  three 
(3)  percent  of  the  net  amount  of  the 
withdrawn  bid.  This  payment  amount  is 
deducted  from  any  upfront  payments  or 
down  payments  that  Bidder  X  has 
deposited  with  the  Commission.  If,  in  a 
subsequent  auction,  that  license 
receives  a  valid  bid  in  an  amount  equal 
to  or  greater  than  the  withdrawn  bid 
amount,  then  no  final  bid  withdrawal 
payment  will  be  assessed,  and  Bidder  X 
may  request  a  refund  of  the  interim 
three  (3)  percent  payment.  If,  in  a 
subsequent  auction,  the  winning  bid 
cimount  for  that  license  is  less  than 
Bidder  X’s  withdrawn  bid  amount,  then 
Bidder  X  will  be  required  to  make  a 
final  bid  withdrawal  pajrment  equal  to 
either  the  difference  between  Bidder  X’s 
net  withdrawn  bid  and  the  subsequent 
net  winning  bid,  or  the  difference 
between  Bidder  X’s  gross  withdrawn  bid 
and  the  subsequent  gross  winning  bid, 
whichever  is  less.  The  three  (3)  percent 
interim  payment  will  be  applied  toward 
the  withdrawal  payment. 

Attachment  C  of  the  Public  Notice 
identifies  bidders  that  owe  withdrawal 
payments  to  the  Commission  as  a  result 
of  bid  withdrawals  made  in  Auction  No. 
33. 


10.  Bid  Default/Disqualification 
Payments.  If  a  high  bidder  defaults  or  is 
disqualified  after  the  close  of  the 
auction,  the  defaulting  bidder  will  be 
subject  to  the  same  bid  withdrawal 
payment  obligations  as  described  above, 
plus  an  additional  payment  equal  to 
three  (3)  percent  of  the  subsequent 
winning  bid  or  three  (3)  percent  of  the 
defaulted  bid,  whichever  is  less.  Where 
a  bidding  credit  applies  to  the  winning 
bid  in  either  the  original  or  the 
subsequent  auction,  the  calculation  of 
the  three  percent  payment  is  based  on 
the  smaller  of  the  two  gross  bids  or 
smaller  of  the  two  net  bids,  whichever 
basis  (gross  or  net)  was  used  to  figure 
the  first  component.  Thus,  if  the 
difference  between  the  gross  bids  is  less 
than  the  difference  between  the  net 
bids,  the  3  percent  payment  will  be 
computed  on  the  lower  of  the  gross  bids. 
If  the  difference  between  the  net  bids  is 
less  than  or  equal  to  the  difference 
between  the  gross  bids,  the  3  percent 
payment  will  be  computed  on  the  lower 
of  the  net  bids.  However,  if  the 
differences  between  both  the  gross  bids 
and  the  net  bids  cure  less  than  or  equal 
to  zero,  the  three  percent  payment  will 
be  computed  on  the  lower  of  the  net 
bids. 

11.  If  a  winning  bidder  fails  to  remit 
the  required  down  payment  within  ten 
(10)  business  days  after  the  Commission 
has  released  the  Public  Notice,  in  this 
case  by  October  10,  2000,  the  bidder 
will  be  deemed  to  have  defaulted,  its 
application  will  be  dismissed,  and  it 
will  be  liable  for  a  default  payment  as 
described  above.  In  such  event,  the 
Commission,  at  its  discretion,  may 
either  auction  the  spectrum  to  existing 
or  new  applicants,  or  offer  it  to  the  other 
highest  bidders  (in  descending  order)  at 
their  final  bids.  See  47  CFR  1.2109(b). 

12.  If  a  winning  bidder  fails  to  pay  the 
balance  of  its  winning  bids  in  a  lump 
sum  by  the  applicable  deadline  as 
specified  by  the  Commission,  it  will  be 
allowed  to  make  payment  within  ten 
(10)  business  days  after  the  payment 
deadline  provided  that  it  also  pays  a  late 
fee  equal  to  five  (5)  percent  of  the 
amount  due.  When  a  winning  bidder 
fails  to  pay  the  balance  of  its  winning 
bid  plus  late  fee  by  the  late  payment 
deadline,  it  is  considered  to  be  in 
default  on  its  license(s)  and  subject  to 
the  applicable  default  payments. 
Licenses  will  be  awarded  upon  the  full 
and  timely  payment  of  winning  bids 
and  any  applicable  late  fees.  See  47  CFR 
1.2109(a).  A  winning  bidder  that  is 
found  unqualified  to  be  a  licensee,  fails 
to  remit  the  balance  of  its  wirming  bid 
in  a  timely  manner,  or  defaults  or  is 
disqualified  for  any  reason  after  having 
made  the  required  down  payment,  will 


be  deemed  to  have  defaulted  and  will  be 
liable  for  the  payment  set  forth  in 
§  1.2104(g)(2).  In  such  event,  the 
Commission  may  either  auction  the 
spectrum  to  existing  or  new  applicants 
or  offer  it  to  the  other  highest  bidders 
(in  descending  order)  at  their  final  bids. 
See  47  CFR  1.2109(c). 

13.  Finally,  bidders  that  are  found  to 
have  violated  the  antitrust  laws  or  the 
Commission’s  rules  in  connection  with 
their  participation  in  the  competitive 
bidding  process  may  be  subject,  in 
addition  to  any  other  applicable 
semctions,  to  forfeiture  of  their  upfront 
payment,  down  payment,  or  full  bid 
amount,  and  may  be  prohibited  from 
participating  in  future  auctions.  See  47 
CFR  1.2109(d). 

E.  Refund  of  Excess  Upfront  Payments 
(for  winning  bidders) 

14.  Upfront  monies  on  deposit  that 
are  in  excess  of  the  required  down 
payment,  withdrawal  and/or  default 
payment  amounts  will  be  refunded  to 
the  payer  of  record  promptly  upon 
receipt  of  the  necessary  wire  transfer 
instructions.  Winning  bidders  must  fax 
the  necessary  wire  transfer  instructions 
to  Gail  Glasser  at  202—418-2843.  Any 
questions  concerning  refunds  should  be 
referred  to  Gail  Glasser  or  Tim  Dates  at 
202-418-1995. 

F.  Refimd  of  Upfront  Payments  (for 
non-winning  bidders) 

15.  Non- winning  bidders  must  fax  the 
necessary  wire  transfer  instructions  to 
Gail  Glasser  or  Tim  Dates  at  202-418- 
2843.  Any  questions  concerning  refunds 
for  non-winning  bidders  should  be 
referred  to  Gail  Glasser  or  Tim  Dates  at 
202-418-1995. 

G.  FCC  Form  601 

16.  By  6  p.m.  ET  on  October  10,  2000, 
winning  bidders  must  submit  a 
completed  long-form  license 
application(s)  covering  each  license  for 
which  they  were  the  winning  high 
bidder.  Attachment  D  of  the  Public 
Notice  sets  out  instructions  for 
completing  the  FCC  Form  601. 
Applications  must  be  filed 
electronicedly.  Detailed  instructions  for 
filing  the  Form  601  electronically  are  set 
out  in  Attachment  E  of  the  Public 
Notice.  Failure  to  timely  file  FCC  Form 
601  will  result  in  default.  Late-filed 
applications  will  not  be  accepted 
without  a  showing  of  good  cause. 

H.  FCC  Form  602 

17.  Pursuant  to  §  1.919  of  the 
Commission’s  rules,  an  applicant  for  a 
license  in  an  auctionable  service  must 
have  on  file  with  the  Commission  a 
current  FCC  Form  602  regarding 
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ownership  information  of  the  applicant. 
See  47  CFR  1.919.  Therefore,  imless  the 
applicant  already  has  a  current  FCC 
Form  602  on  file  with  the  Commission, 
the  applicant  must  submit  one  at  the 
time  the  FCC  Form  601  is  filed.  Any 
late-filed  FCC  Form  602  must  contain  a 
request  for  waiver  of  the  filing 
requirement  in  47  CFR  1.919. 

18.  FCC  Form  602  must  be  filed 
manually  (not  electronically),  and  may 
be  obtained  from  the  Internet  at  http:// 
www.fcc.gov/formpage.html  or  by 
calling  the  FCC’s  Form  Distribution 
Center  at  1-800-418-FORM  (3676).  For 
more  detailed  information  on  FCC  Form 
602,  see  “Wireless  Telecommunications 
Bmeau  Answers  Frequently  Asked 
Questions  Concerning  Reporting  of 
Ownership  Information  on  FCC  Form 
602,”  Public  Notice,  DA  99-1001  (14 
FCC  Red.  8261)  1999. 

Applicants  that  do  not  have  a  current 
FCC  Form  602  on  file  should  send  the 
form  to:  Federal  Communications 
Commission,  1270  Fairfield  Road, 
Gettysburg,  PA  17325-7245. 

19.  Filing  FCC  Form  602  is  a  separate 
requirement  from,  and  in  addition  to, 
the  ownership  reporting  requirements 
associated  with  filing  FCC  Form  601, 
Exhibit  A,  as  set  forth  in  Attachment  D 
of  the  Public  Notice.  However,  to  avoid 
duplication,  applicants  may  provide 
certain  information  required  in  Exhibit 
A  by  attaching  a  copy  of  their  FCC  Form 
602  (in  Adobe  PDF  Format)  to  their  FCC 
Form  601  submission.  Applicants  are 
reminded,  however,  that  an  original 
FCC  Form  602  still  must  be  filed 
manually  in  Getty sbmg,  PA.  For  further 
information,  see  Instructions  in 
Attachment  D  of  the  Public  Notice. 

I.  Applications  for  Multiple  Licenses 

20.  Applicants  may  submit  one  FCC 
Form  601  Main  Form,  Schedule  B,  and 
Form  602  for  multiple  licenses  if  all 
filing  information  (name  and  address 
information,  all  ownership  and 
eligibility  attachments,  and  waiver 
requests)  associated  with  the 
application  is  identical.  Licensing 
information  such  as  market  designator, 
channel  block,  and/or  market  name  may 
be  different  (i.e.  WXMEAOOlA  and 
WXMEAOOIB-  Boston,  MA; 
WXMEA022A— Knoxville,  TN). 

21.  Filers  whose  name  and  address, 
ownership,  eligibility,  and  waiver 
requests  are  identical  for  some  licenses 
but  different  for  other  licenses  must 
submit  a  separate  Form  601  and  602  for 
those  licenses  for  which  filing 
information  is  unique.  The  streamlined 
filing  procedure  described  in  paragraph 
20  may  only  be  used  for  licenses  that 
have  identical  filing  information. 


J.  Maintaining  Accuracy  of  Information 

22.  Applicants  are  no  longer  required 
to  maintain  accuracy  and  completeness 
of  information  furnished  on  their  FCC 
Form  175  and  exhibits.  After  the  auction 
closes,  applicants  are  required  to  make 
all  changes  in  the  ULS  system  (Forms 
601/602). 

K.  Application  Processing  and  License 
Grant 

23.  Pursuant  to  47  CFR  1.2108(b)  and 
the  Balanced  BudgefAct  of  1997,  Public 
Law  105-33,  111  Stat.  251  (1997), 
interested  parties  will  have  ten  (10)  days 
to  file  petitions  to  deny  after  the 
Commission  releases  a  public  notice 
annoimcing  the  FCC  Forms  601  and  602 
are  acceptable  for  filing.  An  applicant 
may  file  an  opposition  to  any  petition  to 
deny  within  five  (5)  days  after  the  time 
for  filing  petitions  to  deny  has  expired. 
See  47  CFRl. 2108(c).  The  petitioner 
may  file  a  reply  to  such  opposition 
wiffiin  five  (5)  days  after  the  time  for 
filing  oppositions  has  expired.  See  47 
CFR  1.2108(c).  If  the  Commission 
determines  that  an  applicant  is  qualified 
and  there  is  no  substantial  and  material 
issue  of  fact  concerning  that 
determination,  the  Commission  will 
issue  a  public  notice  announcing  that  it 
is  prepared  to  grant  the  application 
conditioned  upon  the  full  and  timely 
payment  of  the  remaining  balance  of  the 
applicant’s  winning  bid.  Once  the 
Commission  has  received  full  payment 
of  the  applicant’s  winning  bid,  it  will 
issue  a  public  notice  aimouncing  grant 
of  the  license  (or  licenses)  to  the 
applicant. 

L.  Clarifications 

24.  Applicants  should  be  aware  that 
the  Policy  Division  of  thq  Wireless 
Telecommunications  Bureau  has  issued 
two  Errata.  The  first  Errata,  inter  alia, 
makes  conforming  amendments  to 

§  27.308  of  the  Commission’s  Rules, 
concerning  technical  content  of 
applications.  The  second  Errata,  inter 
alia,  makes  conforming  amendments  to 
§  27.6  of  the  Commission’s  Rules, 
referencing  the  definitional  criterion  for 
the  Gulf  of  Mexico  EA. 

M.  Anti-collusion  Rules 

25.  To  ensure  the  competitiveness  of 
the  auction  process,  the  Commission’s 
rules  prohibit  applicants  for  the  same 
geographic  license  area  from 
communicating  with  each  other  dining 
the  auction  about  bids,  bidding 
strategies,  or  settlements.  As  explained 
more  fully  in  the  Auction  No.  33 
Procedures  Public  Notice,  65  FR  21182 
(April  20,  2000),  this  prohibition  began 
with  the  filing  of  short-form 
applications  and  ends  on  the  down 


payment  due  date.  The  prohibition  ends 
on  the  down  payment  due  date  whether 
or  not  a  high  bidder  must  supplement 
its  upfront  payment  to  cover  its  down 
payment.  Applicants  certified  their 
compliance  with  §  1.2105(c)  when  their 
FCC  Form  175  short-form  applications 
were  signed. 

26.  The  following  is  a  list  of  important 
numbers  relating  to  Auction  No.  33: 

News  Media:  Meribeth  McCarrick  at 
202-418-0654. 

Technical  Support  Hotline:  Technical 
Support  Personnel  at  202-414-1250  (V) 
or  202-414-1255  (text  telephone  (TTY)). 

Office  of  the  Managing  Director 
Auctions  Accounting  Group  (Payment, 
FCC  Form  159  and  refund  questions) 
Gail  Glasser  or  Tim  Dates  at  202-418- 
1995. 

Wireless  Telecommunications 
Bureau,  Commercial  Wireless  Division 
(FCC  Form  601  and  602  questions) 
JoAnn  Epps  at  202—418-1342,  Gary 
Oshinsky  at  202-418-7167  or  Erin 
McGrath  at  202-418-2042. 

Wireless  Telecommunications 
Bureau,  Auctions  and  Industry  Analysis 
Division  Auctions  (Auction-related 
questions)  Lisa  Stover,  Project  Manager 
at  717-338-2888,  or  Howard  Davenport, 
Attorney,  at  202-418-0660. 

Federal  Communications  Commission. 
Margaret  Wiener, 

Deputy  Chief,  Auctions  and  Industry  Analysis 
Division,  Wireless  Telecommunications 
Bureau. 

[FR  Doc.  00-25530  Filed  10-4-00;  8:45  am) 
BILUNG  CODE  671 2-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  00-2013] 

Wireless  Telecommunications  Bureau 
Opens  Filing  Window  for  Requests  To 
Be  a  Frequency  Coordinator  in  the 
Wireless  Medical  Telemetry  Service 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice. 

SUMMARY:  The  Public  Notice  aimoimces 
a  filing  window  for  requests  to  be  a 
designated  frequency  coordinator  in  the 
Wireless  Medical  Telemetry  Service, 
(WMTS).  WTB  will  accept  requests  for 
certification  beginning  September  29, 
2000,  and  ending  October  10,  2000. 
Requests  received  before  or  after  these 
dates  will  not  be  considered.  Entities 
interested  in  serving  as  a  WMTS 
frequency  coordinator  should 
familiarize  themselves  with  the 
Commission’s  Rules  pertaining  to  the 
WMTS. 
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ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  SW, 
Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
Tobias,  Wireless  Telecommunications 
Bureau,  Public  Safety  and  Private 
Wireless  Division,  (202)  418-1617. 
SUPPLEMENTARY  INFORMATION:  The 
Public  Notice  was  released  on 
September  28,  2000.  The  document  is 
available,  in  entirety,  for  inspection  and 
copying  dining  normal  business  hours 
in  the  FCC  Reference  Center  (Room  CY- 
A-257),  445  12th  Street,  SW, 

Washington,  DC  20554.  It  may  also  be 
purchased  from  the  Commission’s  copy 
contractor.  International  Transcription 
Services,  Inc.  (ITS,  Inc.)  1231  20th 
Street,  NW,  Washington,  DC  20036, 

(202)  857-3800.  For  background 
information,  a  copy  of  the  R&O  in  ET 
Docket  No.  99-255  can  be  found  on  the 
Commission’s  web  page.  The 
Commission’s  website  is  http:// 
www.fcc.gov/Bureaus/Wireless/Orders/ 
2000/fcc00076.pdf 

Summary  of  the  Public  Notice 

The  Commission  adopted  a  Report 
and  Order  (R&O)  establishing  a  new 
WMTS.  The  WMTS  is  intended  to 
enhance  the  ability  of  health  care 
providers  to  offer  high  quality  and  cost- 
effective  care  to  patients  with  acute  and 
chronic  health  care  needs.  While  WMTS 
equipment  will  be  licensed  by  rule,  the 
Conunission  concluded  that  it  was 
necessary  to  designate  a  frequency 
coordinators)  to  maintain  a  database  of 
all  WMTS  equipment  identified  by 
location,  operating  frequency,  emission 
type  and  output  power.  The 
Commission  believed  that  the  database 
will  provide  a  record  of  the  frequencies 
used  by  each  facility  or  device  to  assist 
parties  in  selecting  frequencies  to  avoid 
interference.  The  Commission 
envisioned  that  the  database  would  be 
used  by  users  eligible  for  the  WMTS  and 
manufacturers  to  plan  for  specific 
frequency  use  wiffiin  a  geographic  area. 

1.  WMTS  Frequency  Coordinator 
Duties  and  Responsibilities.  The 
designated  WMTS  frequency 
coordinator(s)  must  be  familiar  with  the 
medical  telemetry  user  community,  and 
must  make  its  services  available  to  all 
parties  on  a  first-come,  first-served  and 
non-discriminatory  basis.  The  WMTS 
frequency  coordinator(s)  must  be 
willing  to  serve  a  five-year  term,  which 
could  be  renewed  by  the  Commission. 
The  WMTS  frequency  coordinator(s) 
will  be  permitted  to  set  the  fee  structure 
associated  with  such  frequency 
coordination  as  necessary  to  recoup 
costs.  Pursuant  to  §  95.1113  of  the 
Commission’s  Rules,  a  WMTS  frequency 


coordinator  will  be  required  to:  (i) 
Review  and  process  coordination 
requests  submitted  by  authorized  health 
care  providers  as  required  in  47  CFR 
95.1111;  (ii)  maintain  a  database  of 
WMTS  use;  (iii)  notify  users  of  potential 
conflicts;  and  (iv)  coordinate  WMTS 
operation  with  radio  astronomy 
observatories  and  Federal  Government 
radar  systems  as  specified  in  47  CFR 
95.1119  and  95.1121. 

2.  Each  request  for  designation  as  a 
WMTS  frequency  coordinator  must  be 
signed  and  indicate  the  name  and 
telephone  number  of  a  contact  person 
familiar  with  the  request.  Each  request 
must  include: 

(i)  a  description  of  the  entity 
requesting  to  be  a  WMTS  frequency 
coordinator  and  its  qualifications; 

(ii)  how  it  will  prevent  any  conflicts 
of  interest; 

(iii)  its  proposed  fee  structiu'e; 

(iv)  length  of  time  before  applicant 
will  be  able  to  begin  its  duties  as  a 
WMTS  frequency  coordinator; 

(v)  a  statement  that  the  applicant  will 
be  able  and  willing  to  work  with  other 
WMTS  frequency  coordinators  should 
WTB  decide  to  designate  more  than  one 
frequency  coordinator,  and 

(vi)  the  geographic  area(s)  for  which 
the  applicant  is  willing  to  coordinate. 

3.  WTB  will  base  its  decision  on  the 
information  provided.  Preference  will 
be  given  to  applicemts  who  can  provide 
nationwide  coordination.  Once  a 
decision  has  been  made,  the  name(s) 
and  address(es)  of  the  designated 
WMTS  coordinator(s)  will  be 
announced  by  Public  Notice. 

4.  Requests  for  designation  as  a 
WMTS  frequency  coordinator  must 
reference  this  Public  Notice,  including 
the  DA  number,  and  be  filed  with  the 
Office  of  the  Secretary,  Federal 
Communications  Commission,  445  12th 
Street,  SW.,  TW-A325,  Washington  DC 
20554.  A  copy  of  each  filing  should  be 
sent  to  International  Transcription 
Service,  Inc.  at  1231  20th  Street,  NW., 
Washington,  DC  20036,  and  Jeffrey 
Tobias,  Federal  Communications 
Commission,  Wireless 
Telecommimications  Bureau,  Public 
Safety  and  Private  Wireless  Division, 
Policy  and  Rules  Branch,  445  12th 
Street,  SW.,  2-C828,  Washington,  DC 
20554. 

Federal  Communications  Commission. 
D’Wana  R.  Terry, 

Chief,  Public  Safety  and  Private  Wireless 
Division,  Wireless  Telecommunications 
Bureau. 

[FR  Doc.  00-25557  Filed  10-^1-00;  8:45  am] 
BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Docket  No.  92-237;  DA  00-2247] 

Next  Meeting  of  the  North  American 
Numbering  Council 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice. 

SUMMARY:  On  October  3,  2000,  the 
Commission  released  a  public  notice 
announcing  the  October  17  and  18, 

2000,  meeting  and  agenda  of  the  North 
Americem  Numbering  Coimcil  (NANC). 
The  intended  effect  of  this  action  is  to 
make  the  public  aware  of  the  NANC’s 
next  meeting  and  its  agenda.  This  notice 
of  the  October  17-18,  2000  NANC 
meeting  is  being  published  in  the 
Federal  Register  less  than  15  days  prior 
to  the  meeting  due  to  a  delay  in 
finalizing  the  October  NANC  agenda. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cheryl  Callahan  or  Aaron  Goldberger  at 
(202)  418-2320.  The  address  is: 

Network  Services  Division,  Common 
Carrier  Bureau,  Federal 
Commimications  Commission,  The 
Portcds,  445  12th  Street,  SW,  Suite 
6A320,  Washin^on,  DC  20554.  The  fax 
number  is:  (202)  418-2345.  The  TTY 
niunber  is:  (202)  418-0484. 

SUPPLEMENTARY  INFORMATION:  Released: 
October  3,  2000. 

The  North  American  Numbering 
Council  (NANC)  has  scheduled  a 
meeting  to  be  held  Tuesday,  October  17, 
2000,  from  8:30  a.m.  until  5  p.m.,  and 
on  Wednesday,  October  18,  from  8:30 
a.m.,  until  12  noon.  The  meeting  will  be 
held  at  the  Federal  Communications 
Commission,  Portals  II,  445  12th  Street, 
SW,  Room  TW-C305,  Washington,  DC. 
This  meeting  is  open  to  members  of  the 
general  public.  The  FCC  will  attempt  to 
accommodate  as  many  participants  as 
possible.  The  public  may  submit  written 
statements  to  the  NANC,  which  must  be 
received  two  business  days  before  the 
meeting.  In  addition,  oral  statements  at 
the  meeting  by  parties  or  entities  not 
represented  on  the  NANC  will  be 
permitted  to  the  extent  time  permits. 
Such  statements  will  be  limited  to  five 
minutes  in  length  by  any  one  party  or 
entity,  and  requests  to  make  an  oral 
statement  must  be  received  two 
business  days  before  the  meeting. 
Requests  to  make  an  oral  statement  or 
provide  written  comments  to  the  NANC 
should  be  sent  to  Cheryl  Callahan  or 
Aaron  Goldberger  at  the  address  under 
FOR  FURTHER  INFORMATION  CONTACT, 
stated  above. 
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Proposed  Agenda 
Tuesday.  September  19,  2000 

1.  Approval  of  June  20-21  and  July 
18-19,  2000,  meeting  minutes. 

2.  North  American  Numbering  Plan 
Administration  (NANPA)  Report. 
Presentation  of  Enterprise  Services  and 
associated  prices.  Discussion  of 
September  27  notice  regarding  INC  issue 
220. 

3.  North  American  Numbering  Plan 
Administration  (NANPA)  Oversight 
Working  Group  Report.  Status  of 
NANPA  technical  requirements 
docvunent. 

4.  Report  of  Niunbering  Resource 
Optimization  (NRO).  Status  of  NRUF 
Requirements  Document  and  ITN 
Recommendations . 

5.  JFAX  presentation  on  UMS  Issues. 

6.  Industry  Numbering  Committee 
Report.  Status  of  UNP. 

7.  Report  of  Toll  Free  Access  Codes 
IMG. 

8.  Local  Number  Portability 
Administration  (LNPA)  WorHng  Group 
Report.  Wireless  Number  Portability 
Subcommittee  report,  Third  Wireline 
Wireless  Integration  Report,  and  Review 
of  Report  on  LNP  &  Pooling. 

9.  Report  of  Cost  Recovery  Working 
Group. 

10.  Report  from  NBANC. 

11.  Ad  Hoc  Voluntary  UNP  Study 
Group  Report.  Presentation  of  Business 
Rule  Model. 

12.  Steering  Group  Meeting.  Update 
Table  of  NANC  Projects. 

Wednesday,  September  20,  2000 

13.  Steering  Group  Report. 

14.  Reseller  CIC  IMG  Status  Report. 

15.  NANC  Discussion  Group  on 
Charging  for  Telephone  Numbers. 

16.  UMS  IMG  Report. 

17.  Oversight  of  LLCs  NPAC. 

18.  Public  participation  (5  minutes 
each,  if  any). 

19.  Other  Business. 

20.  Action  Items. 

Federal  Communications  Commission. 

L.  Charles  Keller, 

Chief,  Network  Services  Division,  Common 
Carrier  Bureau. 

(FR  Doc.  00-25708  Filed  10-4-00;  8:45  am] 
BILUNG  CODE  6712-01-P 


FEDERAL  ELECTION  COMMISSION 

Sunshine  Act  Meetings 

agency:  Federal  Election  Commission. 
DATE  &  TIME:  Wednesday,  October  11, 
2000  at  10  a.m. 

PLACE:  999  E  Street,  NW.,  Washington, 
DC. 


STATUS:  This  meeting  will  be  closed  to 
the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2 
U.S.C.  437g. 

Audits  conducted  pursuant  to  2 
U.S.C.  437g,  §  438(b),  and  Title  26, 

U.S.C. 

Matters  concerning  participation  in 
civil  actions  or  proceedings  or 
arbitration. 

Internal  personnel  rules  and 
procedmes  or  matters  affecting  a 
particular  employee. 

DATE  &  TIME:  Thvusday,  October  12,  2000 
at  10  a.m. 

PLACE:  999  E  Street,  NW.,  Washington, 
DC  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 
public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 
Dole  for  President — Statement  of 
Reasons  (LRA#467). 

Dole/Kemp  ’96,  Inc. — Statement  of 
Reasons  (LRA#506). 

Advisory  Opinion  2000-25; 
Minnesota  House  of  Representatives 
Democratic  Farmer  Labor  Caucus  by 
coimsel,  Allan  W.  Weinblatt. 

Advisory  Opinion  2000-26:  Joel 
Deckard,  Reform  Party  candidate,  U.S. 
Senate,  Florida. 

Administrative  Matters: 

PERSON  TO  CONTACT  FOR  INFORMATION: 
Mr.  Ron  Harris,  Press  Officer, 
Telephone:  (202)  694-1220. 

Mary  W.  Dove, 

Acting  Secretary  of  the  Commission. 

(FR  Doc.  00-25707  Filed  10-3-00;  1:29  pm] 
BILUNG  CODE  6715-01-M 


FEDERAL  RESERVE  SYSTEM 

Change  In  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board’s  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  cire  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 


must  be  received  not  later  than  October 
19,  2000. 

A.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson,  Applications  Officer), 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1.  Paul  A.  Jones,  Glenview,  Illinois, 
William  J.  Jones,  Barrington,  Illinois, 
and  Anne  Jones  White,  Mundelein, 
Illinois;  to  retain  voting  shares  of 
Cummins- American  Corp.,  Glenview, 
Illinois,  and  thereby  indirectly  retain 
voting  shares  of  Glenview  State  Bank, 
Glenview,  Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  29,  2000. 

Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  00-25505  Filed  10-4-00;  8:45  am] 
BILUNG  CODE  621 0-01 -P 


FEDERAL  TRADE  COMMISSION 

Notice  Announcing  Dates  and  Location 
of  Public  Forum 

AGENCY:  Federal  Trade  Commission. 
SUMMARY:  The  Federal  Trade- 
Commission  has:  (1)  set  October  26, 

2000  from  8:30  a.m.  to  5:30  p.m.  and 
October  27,  2000  from  9:00  a.m.  to  5:30 
p.m.  as  the  dates  and  times  for  its  public 
forum  on  “Warranty  Protection  for 
High-Tech  Products  and  Services,’’ 
annoimced  in  65  FR  30411  (May  11, 
2000):  and  (2)  announced  the  location  of 
the  public  forum  to  be  the  Federal  Trade 
Commission  headquarters  at  600 
Peimsylvania  Avenue,  NW., 

Washington,  DC  20580. 

DATES:  The  public  forum  will  be  held  at 
the  Federal  Trade  Commission 
headquarters,  600  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20580  on 
October  26,  2000  from  8:30  a.m.  to  5:30 
p.m.  and  October  27,  2000  from  9:00 
a.m.  to  5:30  p.m. 

FOR  FURTHER  INFORMATION:  A  forum 
agenda,  a  list  of  participants,  and  all 
public  comments  submitted  in 
connection  with  the  public  forum  will 
be  posted  closer  to  the  date  of  the  forum 
on  the  Federal  Trade  Conunission  Web 
site,  ftc.gov.  For  further  information 
about  the  public  forum,  contact  any  of 
the  following  persons  by  mail  at  Federal 
Trade  Commission,  600  Pennsylvania 
Avenue,  NW.,  Room  238,  Washington, 
DC  20580,  or  by  telephone  or  email  as 
follows:  April  Major,  Attorney,  Division 
of  Marketing  Practices,  telephone  202- 
326-2972,  email  amajor@ftc.gov;  Daniel 
Salsburg,  Attorney,  Division  of 
Marketing  Practices,  telephone  202- 
326-3402,  email  dsalsburg@ftc.gov;  or 
Carole  Danielson,  Investigator,  Division 
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of  Marketing  Practices,  telephone  202- 
326-3115,  email  cdanielson@ftc.gov. 
SUPPLEMENTARY  INFORMATION:  On  May 
11,  2000,  the  Federal  Trade  Commission 
published  a  Federal  Register  Notice 
announcing  a  public  forum  in  the  fall  of 
2000  to  discuss  warranty  protection  for 
software  and  other  computer 
information  products  and  services  that 
are  marketed  to  consumers,  and 
soliciting  academic  papers  and  written 
comment  relating  to  those  issues.  The 
Commission  has  not  set  October  26  and 
27,  2000,  as  the  dates  for  the  forum.  The 
forum  will  be  held  at  the  offices  of  the 
Federal  Trade  Commission,  600 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20580,  from  8:30  a.m. 
to  5:30  p.m.  on  October  26  and  from 
9:00  a.m.  to  5:30  p.m.  on  October  27, 
2000.  The  forum  is  open  to  the  public, 
and  there  is  no  formal  registration 
process  for  those  wishing  to  attend. 
Seating  is  limited,  but  overflow  rooms 
will  be  available. 

Authority:  15  U.S.C.  41  et  seq. 

By  direction  of  the  Commission. 

Donald  S.  Clark, 

Secretary. 

[FR  Doc.  00-25567  Filed  10-4-00;  8:45  am] 
BILLING  CODE  6750-01-M 


FEDERAL  TRADE  COMMISSION 

[File  No.  001  0100] 

Agrium,  Inc.,  and  Union  Oil  Company 
of  California  and  Unocal  Corporation; 
Analysis  To  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  Consent  Agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Comment  describes 
both  the  allegations  in  the  draft 
complaint  that  accompanies  the  consent 
agreement  and  the  terms  of  the  consent 
order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  October  30,  2000. 

ADDRESSES:  Comments  should  be 
directed:  FTC/Office  of  the  Secretary, 
Room  159,  600  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
B.  Kirkwood,  FTC  Northwest  Region, 

915  Second  Avenue,  Suite  2896,  Seattle, 
Washington  98174,  (206)  220-4484. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 


Commission  Act,  38  Stat.  721, 15  U.S.C. 
46,  and  Section  2.34  of  the 
Commission’s  Rules  of  Practice  (16  CFR 
2.34),  notice  is  hereby  given  that  the 
above-captioned  consent  agreement 
containing  a  consent  order  to  cease  and 
desists,  having  been  filed  with  and 
accepted  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
public  record  for  a  period  of  thirty  (30) 
days.  The  following  Analysis  to  Aid 
Public  Comment  describes  the  terms  of 
the  consent  agreement,  and  the 
allegations  in  the  complaint.  An 
electronic  copy  of  the  full  text  of  the 
consent  agreement  package  can  be 
obtained  from  the  FTC  Home  page  (for 
September  29,  2000),  on  the  World 
Wide  Web,  at  “http;//www. ftc.gov/os/ 
2000/09/index.htm.”  A  paper  copy  can 
be  obtained  from  the  FTC  Public 
Reference  Room,  Room  H-130,  600 
Pennsylvania  Avenue,  NW., 

Washington,  DC  20580,  either  in  person 
or  by  calling  (202)  326-3627. 

Public  comment  is  invited.  Comments 
should  be  directed  to:  FTC/Office  of  the 
Secretary,  Room  159,  600  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20580. 
Two  paper  copies  of  each  comment 
should  be  filed,  and  should  be 
accompanied,  if  possible,  by  a3V2  inch 
diskette  containing  an  electronic  copy  of 
the  comment.  Such  comments  or  views 
will  be  considered  by  the  Commission 
and  will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  Section  4.9(b)(6)(ii)  of 
the  Commission’s  Rules  of  Practice  (16 
CFR  4.9(b)(6)(ii)). 

Analysis  of  the  Proposed  Consent  Order 
To  Aid  Public  Comment 

The  Federal  Trade  Commission 
(“Commission”)  has  accepted  for  public 
comment  an  Agreement  Containing 
Consent  Order  with  Agrium,  Inc. 
(“Agrium”)  and  Union  Oil  Company  of 
California  and  Unocal  Corp.  (“Unocal”). 
The  purpose  of  the  agreement  is  to 
remedy  the  anticompetitive  effects  of 
Agrium’s  proposed  acquisition  of 
Unocal’s  nitrogen  fertilizer  business. 

The  proposed  order  would  require  that 
Agrium  divest  assets  that  are  integral  to 
the  sale  of  nitrogen  fertilizers  in  the 
Northwest  (Washington,  Oregon,  and 
Idaho). 

Nitrogen  fertilizers  are  used  by 
farmers  around  the  world  to  improve 
crop  yields  by  supplying  the  nitrogen 
essential  to  plant  growth.  Agrium,  with 
production  facilities  in  Texas  and  near 
its  headquarters  in  Alberta,  Canada,  is 
one  of  the  world’s  largest  producers  of 
nitrogen  fertilizers.  In  1998,  Agrium’s 
wholesale  sales  of  nitrogen  fertilizers 
were  $501  million.  Unocal  produces 
and  sells  nitrogen  fertilizers  through  its 


subsidiaries  Alaska  Nitrogen  Products 
LLC  and  Prodica  LLC,  which  have 
production  and  distribution  facilities  in 
Alaska,  Washington,  Oregon  and 
California.  Unocal’s  1998  wholesale 
sales  of  nitrogen  fertilizers  were 
approximately  $377  million. 

Agrium  and  Unocal  are  the  leading 
sellers  of  anhydrous  ammonia,  urea,  and 
UAN  32%  solution,  which  are  the  most 
popular  nitrogen  fertilizers  in  the 
Northwest.  Substitution  among  these 
fertilizers,  and  between  them  and  other 
nitrogen  fertilizers,  is  limited  because  of 
agricultural  considerations  (they  differ 
in  their  suitability  for  particular  crops, 
soils,  weather  conditions,  etc.)  and 
conunercial  factors  (e.g.,  each  of  these 
fertilizers  requires  different  storage  and 
application  equipment).  In  the 
manufacture  of  an  important  resin,  there 
is  no  substitute  for  urea. 

The  complaint  alleges  that  Agrium’s 
proposed  acquisition  of  Unocal,  if 
consummated,  may  substantially  lessen 
competition  in  violation  of  Section  7  of 
the  Clayton  Act,  as  amended,  15  U.S.C. 
18,  and  Section  5  of  the  Federal  Trade 
Commission  Act,  as  amended,  15  U.S.C. 
45.  The  complaint  identifies  three 
relevant  lines  of  commerce  (product 
markets)  in  which  to  analyze  the  effects 
of  this  acquisition:  urea,  ammonia,  and 
UAN  32%.  The  Relevant  Section  of  the 
country  (geographic  market)  alleged  in 
the  complaint  is  the  Northwest,  which 
consists  of  the  states  of  Washington, 
Oregon,  emd  Idaho.  In  urea,  Agrium’s 
acquisition  of  Unocal  would  result  in  an 
increase  in  the  Herfindahl-Hirschman 
Index  (commonly  referred  to  as  “HHI”) 
from  2200  to  over  4800;  in  ammonia,  the 
HHI  rises  from  1922  to  over  4200;  and 
in  UAN  32%  it  rises  from  1560  to  over 
3800.  By  eliminating  competition 
between  Agrium  and  Unocal,  who  are 
the  top  two  suppliers  of  each  of  these 
products  in  the  Northwest,  the 
acquisition  would  enable  Agrium  to 
unilaterally  increase  the  prices  of 
ammonia,  urea,  and  UAN  32%  in  that 
geographic  market. 

It  is  unlikely  that  the  competition 
eliminated  by  the  proposed  acquisition 
would  be  replaced  by  new  entry  into  the 
Northwest.  The  construction  of  a  new 
nitrogen  fertilizer  plant  to  supply  the 
Northwest  appears  to  be  uneconomic. 
One  recent  attempt  at  building  a  plant 
in  the  region  was  abandoned  four  years 
after  it  was  first  annoimced.  Design,  site 
selection,  permitting  and  construction 
of  a  new  plant  to  supply  the  Northwest 
would  require  considerably  more  than 
two  years.  Producers  with  plants  in  the 
Northwest  cannot  expand  output 
because  these  plants  are  operating  at 
capacity.  Importers  of  offshore  fertilizers 
are  unlikely  to  ship  significantly  more 
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to  the  Northwest  because  the  transfer 
and  storage  terminals  they  need  are 
either  unavailable  or  more  expensive  to 
use  than  Unocal’s  Rivergate  terminal. 
Midwest  producers  face  obstacles  to 
increasing  shipments  to  the  Northwest, 
including  high  transportation  costs, 
commitments  to  local  customers,  the 
attractiveness  of  netbacks  closer  to  their 
plants,  and  differences  in  seasonal 
demand  that  often  make  California  a 
better  market  for  their  product. 

The  proposed  consent  order  would 
require  that  Agrium  divest  Unocal’s 
deepwater  terminal  at  Rivergate,  part  of 
its  upriver  terminal  at  Hedges 
(containing  urea  storage  and  land  for 
expansion  and  road  access),  and  leases 
on  three  UAN  terminals  (including  one 
with  deepwater  access)  to  J.R.  Simplot 
Company.  The  order  would  also  require 
Agriiun  to  provide  Simplot  with  a  long¬ 
term  lease  on  the  ammonia  storage  at 
Hedges  and  perpetual  access  to  the 
Hedges  dock,  roadway,  rail  spur  and 
weight  scales. 

The  Commission  is  preliminarily 
satisfied  that  Simplot  is  well  qualified 
to  reproduce  Unocal’s  competitive  role 
in  the  Northwest.  Simplot  is  a  $2.8 
billion  agribusiness  that,  among  other 
things,  produces,  wholesales  and  retails 
nitrogen  and  other  fertilizers  around 
North  America.  It  operates  a  large 
nitrogen  fertilizer  production  facility  in 
Manitoba,  numerous  phosphate  plants, 
and  a  chain  of  retail  outlets.  In  the 
Northwest,  Simplot  is  a  substantial 
source  of  phosphate  fertilizers,  but  its 
wholesaling  of  nitrogen  fertilizers  is 
very  limited.  The  proposed  divestiture 
would  enable  Simplot  to  become  a 
major  wholesaler  of  nitrogen  fertilizers 
in  the  Northwest. 

The  proposed  order  requires  that 
respondents  divest  the  specified  assets 
to  Simplot,  in  accordance  with  the 
agreement  between  Agrium  and 
Simplot,  immediately  after  Agrium 
acquires  Unocal.  If,  at  the  time  the 
Commission  decides  to  make  the 
proposed  consent  order  final,  the  ^ 
Commission  notifies  the  respondents 
that  Simplot  is  not  an  acceptable 
acquirer,  or  that  the  agreement  with 
Simplot  is  not  an  acceptable  maimer  of 
divestiture,  the  respondents  must 
immediately  rescind  the  transaction  and 
divest  those  assets  to  an  acceptable 
acquirer,  and  in  an  acceptable  manner, 
within  four  months  of  the  date  the 
proposed  consent  order  becomes  final. 

For  a  period  of  ten  (10)  years  from  the 
date  the  proposed  order  becomes  final, 
respondents  are  required  to  provide 
written  notice  to  the  Commission  prior 
to  acquiring  any  interest  in  (1)  any  asset 
to  be  divested  or  (2)  any  terminal  with 
deepwater  access  used  in  the  transfer 


and  storage  of  UAN  32  in  the  Northwest. 
These  appear  to  be  the  only  assets  in  the 
Northwest  whose  acquisition  might 
substantially  affect  competition  in  the 
sale  of  the  relevant  products  but  not 
trigger  a  reporting  obligation  under  the 
Hart-Scott-Rodino  Act.  Respondents  are 
required  to  provide  to  the  Commission 
a  report  of  compliance  with  the 
proposed  order  within  thirty  (30)  days 
of  the  date  the  order  becomes  final  every 
sixty  (60)  days  thereafter  until 
respondents  have  complied  with  the 
divestiture  obligations.  Respondents  are 
also  required  to  provide  annual  reports 
during  the  term  of  the  order.  For  Agrium 
the  term  of  the  order  would  be  ten  years; 
for  Unocal  it  would  be  until  the  assets 
to  be  divested  are  transferred  to  Agrium. 

The  Agreement  Containing  Consent 
Order  has  been  placed  on  the  public 
record  for  thirty  (30)  days  for  receipt  of 
conunents  by  interested  persons. 
Conunents  received  during  this  period 
will  become  part  of  the  public  record. 
After  thirty  (30)  days,  the  Commission 
will  again  review  the  proposed  order 
and  the  comments  received  and  will 
decide  whether  it  should  withdraw  from 
the  order  or  make  it  final.  By  accepting 
the  proposed  order  subject  to  final 
approval,  the  Commission  anticipates 
that  the  competitive  problems  alleged  in 
the  complaint  will  be  resolved.  The 
purpose  of  this  analysis  is  to  invite 
public  comment  on  the  proposed  order, 
including  the  specified  divestitures,  to 
aid  the  Commission  in  its  determination 
of  whether  it  should  make  the  order 
final.  This  analysis  is  not  intended  to 
constitute  an  official  interpretation  of 
the  proposed  order,  nor  is  it  intended  to 
modify  the  terms  of  the  order  in  any 
way. 

By  direction  of  the  Commission, 
Commissioner  Swindle  not  participating. 
Donald  S.  Clark, 

Secretary. 

[FR  Doc.  00-25570  Filed  10-4-00;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 
[File  No.  991  0103] 

Alaska  Healthcare  Network,  Inc.; 
Analysis  To  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  Consent  Agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 


draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  October  20,  2000. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  600  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Feinstein,  FTC/S-3114,  600 
Peimsylvania  Avenue,  NW., 

Washington,  DC  20580,  (202)  326-3688; 
or  Paul  J.  Nolan,  FTC/S-3118,  600 
Pennsylvania  Avenue,  NW., 

Washington,  DC  20580,  (202)  326-2770. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46,  and  §  2.34  of  the  Commission’s 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  thirty  (30)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  Page  (for  September  20,  2000),  on 
the  World  Wide  Web,  at  “http:// 
www.ftc.gov/os/2000/09/index.htm.’’  A 
paper  copy  can  be  obtained  fi'om  the 
FTC  Public  Reference  Room,  Room  H- 
130,  600  Pennsylvania  Avenue,  NW., 
Washington,  DC  20580,  either  in  person 
or  by  calling  (202)  326-3627. 

Public  comment  is  invited.  Comments 
shoidd  be  directed  to:  FTC/Office  of  the 
Secretary,  Room  159,  600  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20580. 
Two  paper  copies  of  each  comment 
should  be  filed,  and  should  be 
accompanied,  if  possible,  by  a  3V2  inch 
diskette  containing  an  electronic  copy  of 
the  comment.  Such  comments  or  views 
will  be  considered  by  the  Commission 
emd  will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  §  4.9(b)(6)(ii)  of  the 
Commission’s  Rules  of  Practice  (16  CFR 
4.9(b)(6)(ii)) 

Analysis  of  Agreement  Containing 
Consent  Order  To  Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  with  the  Alaska  Healthcare 
Network,  Inc.  (“AHN”)  containing  a 
proposed  consent  order.  The  agreement 
settles  charges  that  AHN  violated 
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Section  5  of  the  Federal  Trade 
Commission  Act,  15  U.S.C.  45,  by 
facilitating  or  implementing  agreements 
among  its  members  to  fix  prices  and 
other  terms  of  dealing  with  payors,  and 
to  refuse  to  deal  with  payors  except  on 
collectively-determined  terms.  The 
proposed  consent  order  has  been  placed 
on  the  public  record  for  30  days  to 
receive  comments  from  interested 
persons.  Comments  received  during  this 
period  will  become  part  of  the  public 
record.  After  30  days,  the  Commission 
will  review  the  agreement  and  the 
comments  received,  and  will  decide 
whether  it  should  withdraw  from  the 
agreement  or  make  the  proposed  order 
final. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  The  analysis  is  not 
intended  to  constitute  an  official 
interpretation  of  the  agreement  and 
proposed  order,  or  to  modify  in  any  way 
their  terms.  Further,  the  proposed 
consent  order  has  been  entered  into  for 
settlement  purposes  only  and  does  not 
constitute  an  admission  by  AHN  that  it 
violated  the  law  or  that  the  facts  alleged 
in  the  complaint  (other  than 
jurisdictional  facts)  are  true. 

The  Complaint 

The  allegations  in  the  Commission’ 
proposed  complaint  are  summarized 
below. 

Respondent  AHN  is  a  non-profit 
corporation  composed  of  more  than  60 
percent  of  the  physicians  with  active 
medical  staff  privileges  at  Fairbanks 
Memorial  Hospital  (the  only  private, 
general  acute  care  hospital  in  the 
Fairbanks  area).  AHN’s  members 
include  almost  half  of  the  family  and 
genered  practitioners,  and  from  70  to  100 
percent  of  the  internists,  pediatricians, 
obstetrician-gynecologists,  and  general 
surgeons  in  full-time,  year-round  private 
practice  in  Fairbanks. 

AHN  bas  served  as  a  vehicle  for  its 
physician  members  to  negotiate 
collectively  with  health  plans.  When 
AHN  was  formed,  a  wide  range  of  health 
plans,  including  PPOs,  HMOs,  and 
government  health  care  piuchasing 
cooperatives,  were  seeking  to  contract 
with  Fairbanks  physicians.  AHN 
members  authorized  AHN’s  Executive 
Director  to  bargain  on  their  behalf  over 
the  terms  and  conditions  under  which 
individual  physiciems  would  deal  with 
third-party  payors.  AHN  emphasized  to 
its  members  that — as  a  result  of  its  size 
and  its  members’  agreement  to  allow 
AHN  to  bargain  on  their  behalf — AHN 
would  be  able  to  bargain  from  a  position 
of  strength  and  thus  avert  the 
competition  among  physicians  that 


might  otherwise  be  introduced  into  the 
Fairbanks  area  by  managed  care  plans. 

From  early  1997  through  1998,  AHN 
negotiated  price  and  other  contract 
terms  on  behalf  of  its  physician 
members  with  at  least  seven  third-party 
payors.  It  used  fee  information  collected 
ft-om  its  member  physicians  to  develop 
a  fee  schedule  to  use  in  contract 
negotiations.  AHN  told  its  members  that 
its  fee  schedule  represented  members’ 
usual  fees,  and  that  the  fee  schedule 
would  be  used  to  obtain  a  favorable 
level  of  reimbmrsement  for  area 
physicians.  AHN’s  Board  of  Directors 
and  Contracting  Committee  also 
adopted  a  model  contract  that  required 
payors  to  use  AHN’s  fee  schedule  and 
to  delegate  their  credentialing, 
utilization  review,  and  formulary 
memagement  to  AHN  rather  than 
operating  their  own  programs. 

AHN  purported  to  operate  as  a 
“messenger  model,”  under  which  an 
agent  conveys  payors’  contract  offers  to 
individual  physicians,  who  each  make 
an  independent  decision  whether  to 
accept  or  reject  each  contract.  In 
practice,  however,  AHN’s  Executive 
Director  and  Contracting  Committee 
bargained  with  payors  over  payment 
and  other  terms,  and  refused  to  transmit 
contract  offers  to  AHN  members  unless 
the  payors  agreed  to  AHN’s  terms. 

AHN  functioned  de  facto  as  the 
exclusive  representative  of  its  members. 
Through  statements  in  its  newsletters, 
documents,  and  other  media,  AHN 
repeatedly  advised  members  to  deal 
with  payors  only  through  AHN  in  order 
to  obtain  better  prices  and  other  terms. 
Some  payors  who  were  seeking  to  enter 
the  Fairbanks  area  attempted 
unsuccessfully  to  contract  with 
individual  physicians  instead  of  dealing 
with  AHN:  physicians  told  the  payors 
that  AHN  handled  contracting  for  them 
and  for  other  Fairbanks  physicians. 
Payors  believes  that  they  could  not  go 
around  AHN  to  contract  individually 
with  physicians  in  Fairbanks,  and  thus 
that  they  had  no  alternative  but  to  reach 
agreement  with  AHN  or  give  up  their 
planned  entry  into  Fairbanks.  In  several 
instances,  payors  approached  individual 
physicians  in  mass  mailings,  requests 
for  proposals,  or  phone  calls,  and 
received  no  responses.  This  was 
complete  imprecedented  and 
contradicted  by  payors’  favorable 
responses  to  RIT*s  in  other  markets, 
including  Anchorage,  Alaska,  and 
demonstrated  the  unwillingness  of  AHN 
and  its  members  to  deal  with  an  entire 
category  of  payors. 

AHN  reached  agreement  with  one 
payor — NYLCare — in  1998,  and 
transmitted  a  contract  to  individual 
AHN  members  for  their  approval. 


AHN’s  Executive  Director  told  the 
members  that  the  Contracting 
Committee  had  revised  the  NYLCare 
contract  proposal  in  a  way  that  was 
responsive  to  the  common  economic 
interest  of  all  AHN  members.  AHN 
engaged  six  other  third-party  payors  in 
protracted  negotiations  over  price  and 
non-price  terms  that  often  extended  for 
more  than  a  year  with  no  resolution. 
AHN  demanded  that  the  payors  use 
AHN’s  fee  schedule  and  its  model 
contract  that  required  payors  to  delegate 
credenticding,  quality  assurance,  and 
utilization  review  to  AHN  physicians. 
However,  AHN  had  not  implemented 
any  utilization  review,  quality 
assurance,  or  credentialing  systems,  and 
it  lacked  the  capacity  to  implement 
some  or  all  of  those  services.  AHN  did 
not  refer  contract  offers  fi’om  any  of 
these  payors  to  its  members.  As  a  result 
of  AHN’s  conduct,  a  wide  range  of  third- 
party  payors  of  physician  services, 
including  PPOs,  HMOs,  and  employer 
health  care  purchasing  cooperatives, 
were  unable  to  secure  physician 
contracts  and  thus  were  unable  to  do 
business  in  the  Fcurbanks  area. 

AHN  did  not  engage  in  any  activity 
that  might  justify  collective  agreements 
on  the  prices  its  members  would  accept 
for  their  services.  Its  actions  have 
restrained  price  and  other  competition 
among  physicians  in  the  Fairbanks  area 
and  thereby  harmed  consumers 
(including  third-party  payors, 
subscribers,  and  their  employers)  by 
increasing  the  prices  for  physician 
services,  delaying  the  development  of 
alternative  health  care  financing  and 
delivery  systems,  and  limiting 
competition  among  health  plans. 

The  Proposed  Consent  Order 

The  proposed  order  is  designed  to 
prevent  recurrence  of  the  illegal 
concerted  actions  alleged  in  ^e 
complaint,  while  allowing  AHN  and  its 
members  to  engage  in  legitimate  joint 
conduct.  The  core  prohibitions  of  the 
proposed  order  are  contained  in 
Paragraph  II.  Paragraph  II.A  prohibits 
AHN  from  entering  into  or  facilitating 
any  agreement:  (1)  To  negotiate  on 
behalf  of  any  physicians  with  any  payor 
or  provider;  (2)  to  deal  or  refuse  to  deal 
with  any  payor  or  provider;  (3) 
regarding  any  term  on  which  any 
physicians  deal,  or  are  willing  to  deal, 
with  any  payor  or  provider;  or  (4)  to 
restrict  the  ability  of  any  physician  to 
deal  with  any  payor  or  provider  on  an 
individual  basis  or  through  any  other 
arrangement. 

Paragraph  II.B  prohibits  AHN  from 
exchanging  or  facilitating  the  exchange 
of  information  among  Fairbanks  area 
physicians  concerning:  (1)  Negotiation 
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with  any  payor  or  provider  regarding 
reimbursement  terms;  or  (2)  any 
physician’s  intentions  or  decisions  with 
respect  to  any  dealings  with  any  payor 
or  provider.  Paragraph  II.C  prohibits 
AHN  from  encouraging,  advising,  or 
pressuring  any  person,  other  than  the 
government,  to  engage  in  any  action  that 
would  be  prohibited  if  the  person  were 
subject  to  the  order. 

Paragraph  II  contains  two  provisos. 

The  first  proviso  permits  respondent  to 
engage  in  conduct  that  is  approved  and 
supervised  by  the  State  of  Alaska,  so 
long  as  that  conduct  is  exempt  from 
liability  under  the  federal  antitrust  laws 
under  the  state  action  doctrine.  That 
doctrine  protects  private  conduct  that  is 
both:  (1)  In  accordance  with  a  clearly 
articulated  and  affirmatively  expressed 
state  policy  to  supplant  competition; 
and  (2)  actively  supervised  by  the  state 
itself.  See,  e.g.,  FTC  v.  Ticor  Title 
Insurance  Co.,  504  U.S.  621  (1992); 
California  Retail  Ldquor  Dealers  Ass’n  v. 
Midcal  Aluminum,  Inc.,  445  U.S.  97, 

105  (1980). 

The  second  proviso  in  Paragraph  II 
allows  AHN  to  engage  in  conduct 
(including  collectively  determining 
reimbursement  and  other  terms  of 
contracts)  that  is  reasonably  necessary 
to  operate  any  “qualified  risk-sharing 
joint  arrangement”  or  “qualified 
clinically-integrated  joint  arrangement,” 
provided  respondent  complies  with  the 
prior  notification  requirements  set  forth 
in  Paragraph  VI  of  the  order.  The  prior 
notification  mechemism  will  allow  the 
Commission  to  evaluate  a  specific 
proposed  arrangement  and  assess  its 
likely  competitive  impact. 

As  defined  in  the  order,  a  “qualified 
risk-sharing  joint  arrangement”  must 
satisfy  three  conditions.  First,  all 
physician  participants  must  share 
substantial  financial  risk  through  the 
arrangement.  The  definition  of  financial 
risk-sharing  tracks  the  discussion  of  that 
term  contained  in  the  1996  FTC/DOJ 
Statements  of  Antitrust  Enforcement 
,  Policy  in  Health  Care.  Second,  any 
agreement  on  prices  or  terms  of 
reimbursement  must  be  reasonably 
necessary  to  obtain  significant 
efficiencies  through  the  joint 
arrangement.  Third,  the  arrangement 
must  be  non-exclusive — that  is,  it  must 
not  restrict  the  ability,  or  facilitate  the 
refusal,  of  participating  physicians  to 
deal  with  payors  individually  or 
through  any  other  network  or  venture. 

A  “qualified  clinically-integrated  joint 
arrangement”  is  one  in  which  the 
physicians  undertake  cooperative 
activities  to  achieve  efficiencies  in  the 
delivery  of  clinical  services,  without 
necessarily  sharing  substantial  financial 
risk.  This  definition  also  reflects  the 


analysis  contained  in  the  19961TC/DOJ 
Statements  of  Antitrust  Enforcement 
Policy  in  Health  Care.  Participating 
physicians  must  establish  a  Ifigh  degree 
of  interdependence  and  cooperation 
through  their  use  of  programs  to 
evaluate  and  modify  their  clinical 
practice  patterns,  in  order  to  control 
costs  and  assure  the  quality  of  physician 
services  provided.  In  addition,  the 
arrangement  must  be  non-exclusive,  and 
any  agreement  on  prices  or  terms  of 
reimbursement  must  be  reasonably 
necessary  to  obtaining  significant 
efficiencies  through  the  arrangement. 

The  proposed  order  also  imposes  a 
structural  remedy  for  a  period  of  five 
years.  Although  the  Commission  has  not 
routinely  imposed  structural  relief  on 
physician  groups  in  previous  cases, 
such  relief  is  not  unprecedented.  See 
e.g..  Home  Oxygen  and  Medical 
Equipment  Co.,  118  F.T.C.  661  (1994) 
(pulmonologists  prohibited  for  ten  years 
from  acquiring  ownership  interest  in 
any  entity  that  provides  home  oxygen 
delivery  services  if  more  than  25 
percent  of  the  pulmonologists  in  the 
area  would  be  affiliated  with  the  entity), 
and  Physicians  Group,  Inc.,  120  F.T.C. 
567  (1995)  (physician  organization 
ordered  to  dissolve).  The  Commission 
will  continue  to  consider  the  option  of 
structural  remedies  in  these  cases  when 
necessary  to  achieve  effective  relief. 

Paragraph  III.A  requires  that  if  AHN 
operates  a  qualified  risk-sharing  or 
clinically-integrated  joint  arrangement, 
its  participating  physicians  must 
constitute  no  more  than  30  percent  of 
Fairbanks  physicians  in  any  of  the  key 
medical  specialties  of  family  practice 
emd  general  internal  medicine, 
obstetrics  and/or  gynecology,  pediatrics, 
general  surgery,  and  orthopedic  surgery. 
Paragraph  III.B  of  the  proposed  order 
further  requires  that,  when  offering  the 
services  of  its  physicians  through  any 
other  arremgement,  AHN’s  participating 
physicians  constitute  no  more  than  50 
percent  of  Fairbanks  physicians  in  any 
of  those  specialties.  Paragraph  III.B 
permits  participation  by  a  greater 
percentage  of  physicians  because  it  is 
intended  to  apply  to  arrangements  in 
which  there  is  no  agreement  cunong 
AHN  participating  physicians  on  price 
or  other  competitively  significemt  terms, 
including  messenger  model 
arrangements. 

Paragraph  III  contains  two  provisos. 
The  first  proviso  permits  AHN  to 
include  as  a  participating  physician  any 
single  physician  or  any  one  pre-existing 
physician  practice  group,  without 
regard  to  the  percentage  limitations.  The 
single  physician  exception  allows  AHN 
to  exceed  the  percentage  limitations  in 
instemces  where  there  may  be  only  a  few 


physicians  in  a  designated  medical 
speciality;  and  the  one  pre-existing 
practice  group  exception  allows  AHN  to 
exceed  the  percentage  limitations  where 
the  alternative  would  be  to  require  an 
integrated  practice  group  to  downsize. 
The  second  proviso  permits  AHN  to 
exceed  the  percentage  limitations  to  the 
extent  that  the  excess  arises  from  certain 
changes  in  the  marketplace.  As  a  result 
of  these  provisos,  once  AHN  is 
operating  in  conformity  with  percentage 
limitations  contained  in  the  order,  it 
will  not  be  required  to  reduce  its 
physician  membership  because  of  (1) 
the  addition  of  a  physician  (who  was 
not  already  in  practice  in  Fairbanks)  to 
a  member  practice  group,  or  (2)  a 
reduction  in  the  total  number  of 
physicians  in  a  particular  specialty  (and 
thus  in  the  denominator  used  in 
calculating  the  percentage  of  physicians 
in  a  specialty  who  can  be  AHN 
members)  as  a  result  of  physician  exit 
from  the  market. 

The  structural  relief  in  this  case  is 
necessary  to  prevent  continuing  tacit 
collusion  among  AHN  members. 
Fairbmks  is  an  isolated  community 
with  a*  relatively  small  number  of 
physicians,  a  high  proportion  of  whom 
are  AHN  members.  According  to  the 
allegations  of  the  complaint,  these 
doctors  have  demonstrated  an 
vmwillingness  to  participate  in  health 
plans  independently  of  AHN.  In  these 
circumstances,  there  is  a  significant  risk 
of  continuing  tacit  collusion  among 
AHN  members  that  cannot  adequately 
be  addressed  by  an  order  limited  to 
prohibiting  certain  specified  conduct 
(i.e.,  AHN  members  might  be  able  to 
coordinate  their  refusals  to  deal  with 
payors  without  engaging  in  overt  acts  of 
collusion).  Moreover,  since  AHN 
pinported  to  operate  as  a  messenger 
model,  but  in  fact  actively  negotiated 
price  and  nonprice  terms  on  behalf  of  its 
physiciem  members,  em  order  limited  to 
conduct  remedies  would  have  required 
detailed  provisions  governing  AHN’s 
future  operation  as  a  messenger.  The 
structural  relief,  by  contrast,  will  permit 
AHN,  subject  to  the  five-year  size  limits, 
to  carry  on  its  activities  as  it  finds  most 
effective  without  detailed  oversight  by 
the  Commission,  so  long  as  the  core 
prohibitions  of  Paragraph  II  are 
respected. 

The  structural  relief  contained  in  the 
order  responds  to  the  particular  facts  of 
this  case,  and  is  intended  to  interrupt 
the  chain  of  effects  flowing  from  the 
conduct  alleged  in  the  complaint  and  to 
permit  time  for  new  market  structures 
and  relationships  to  develop  among 
Fairbanks  physicians  and  between  the 
physicians  and  health  plans.  The 
presence  of  this  provision  in  the 
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proposed  order  does  not  suggest  that 
other  physician  networks  whose 
membership  exceeds  the  percentage 
limitations  are  likely  to  have 
anticompetitive  effects.  The  provision  is 
limited  to  five  years  in  order  to  give 
AHN  the  greatest  possible  fi-eedom  to 
respond  to  changing  market  conditions 
thereafter,  once  the  effects  of  the 
challenged  conduct  have  dissipated. 

The  remaining  provisions  of  the 
proposed  order  impose  obligations  on 
AHN  with  respect  to  distributing  the 
order  and  complaint  to  its  members  and 
other  specified  persons  and  reporting 
information  to  the  Commission.  The 
order  terminates  twenty  years  after  the 
date  it  issues. 

By  direction  of  the  Commission. 

Donald  S.  Clark, 

Secretary. 

Separate  Statement  of  Commissioners 
Orson  Swindle  and  Thomas  B.  Leary  in 
Alaska  Healthcare  Network,  Inc.,  File  No. 
991  0103 

Although  we  have  voted  to  accept  the 
consent  agreement  in  this  matter 
because  we  believe  the  conduct  remedy 
is  justified,  we  also  believe  that  one 
component  of  the  relief  prescribed  by 
the  proposed  order — namely,  the 
inclusion  of  a  form  of  “structural” 
remedy  to  help  cure  the  effects  of 
respondent  AHN’s  allegedly  unlawful 
conduct — is  inappropriate  in  this 
particular  case. 

If  AHN  elects  to  function  as  a 
negotiator  or  merely  as  a  “messenger,” 
then  Paragraph  HI  of  the  proposed  order 
will  for  five  years  impose,  respectively, 
either  a  30  percent  or  a  50  percent  “cap” 
on  the  number  of  Fairbanks  physicians 
in  each  of  five  “relevant  physician 
markets”  who  may  participate  in  AHN. 
Although  we  believe  that  limits  on  a 
physician  group’s  “market  shares”  in 
particular  specialties  can  be  appropriate 
fencing-in  relief  for  the  type  of  conduct 
involved  in  this  case,  we  are  not 
persuaded  that  this  provision  will 
operate  in  a  rational  and  predictable 
way  in  a  market  as  small  as  Fairbanks. 
This  concern  is  exacerbated  by  the  first 
proviso  to  Paragraph  III,  which  allows 
respondent  to  “grandfather”  in  “any  one 
pre-existing  practice  group” — no  matter 
how  large — and  thus  to  perpetuate  a 
structme  inconsistent  with  the  goals  of 
that  paragraph. 

The  imposition  of  such  structmal 
relief  in  a  setting  like  Fairbanks  results 
in  anomalies  that  would  not  arise  in  a 
larger  urban  area.  For  example,  one  of 
the  five  “relevant  physician  markets” 
affected  by  the  order  (pediatrics)  has 
only  seven  practitioners,  and  five  are  in 
a  grandfathered  group;  another 


“  market’ ^(ob/g5m)  has  only  ten 
practitioners,  six  of  whom  are  in  a 
grandfathered  group.  We  cem  certainly 
understand  the  desire  to  refrain  from 
forcing  the  breakup  of  a  presumably 
efficient  practice  group,  but  this  proviso 
makes  the  percentage  caps  ineffective 
for  those  specialties.  On  the  other  hand, 
the  order  itself  potentially  inhibits  the 
formation  of  similarly  efficient  practice 
groups  in  the  specialties  where  the  caps 
are  effective. 

Some  form  of  structural  relief  might 
well  be  warranted  in  future  cases  in 
which  the  efficacy  of  a  purely 
“conduct”  (i.e.,  “cease-and-desist”) 
order  is  in  doubt.  A  formerly  collusive 
group’s  compliance  with  the  dictates  of 
a  conduct  order  (through  the  cessation 
of  overtly  conspiratorial  behavior)  does 
not  necessarily  spell  the  end  of  tacit 
coordination  in  the  future.  In  a  market 
with  different  characteristics  from  those 
involved  in  this  case,  some  type  of 
percentage  cap  on  network  membership 
could  go  a  long  way  to  bolster 
competition  through  the  creation  of  one 
or  more  competing  networks.  In  this 
market,  however,  we  question  whether 
the  remedy  makes  sense. 

We  hope  that  the  public  comment 
period  on  this  consent  agreement  will 
yield  some  illuminating  advice  from  the 
bar,  the  medical  community,  and  the 
public  at  large,  both  with  respect  to  the 
general  appropriations  of  structural 
measures  in  “conduct”  cases  and  with 
regard  to  whether  such  measures  make 
sense  in  a  thinly  populated  market  such 
as  Fairbanks. 

[FR  Doc.  00-25572  Filed  10-4-00;  8:45  am] 
BILLING  CODE  675{M)1-M 


FEDERAL  TRADE  COMMISSION 
[File  No.  001-0092] 

The  Boeing  Company;  Analysis  to  Aid 
Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  Consent  Agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  October  27,  2000. 


ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  600  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  A.  Armstrong,  Jr.,  FTC/S-2311, 
600  Pennsylvania  Avenue,  NW., 
Washington.  DC  20580,  (202)  326-2072. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46,  and  Section  2.34  of  the 
Commission’s  Rules  of  Practice  (16  CFR 
2.34),  notice  is  hereby  given  that  the 
above-captioned  consent  agreement 
containing  a  consent  order  to  cease  and 
desist,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
public  record  for  a  period  of  thirty  (30) 
days.  The  following  Analysis  to  Aid 
Public  Comment  describes  the  terms  of 
the  consent  agreement,  and  the 
allegations  in  the  complaint.  An 
electronic  copy  of  the  full  text  of  the 
consent  agreement  package  can  be 
obtained  from  the  FTC  Home  Page  (for 
September  27,  2000),  on  the  World 
Wide  Web,  at  “http://www.ftc.gov/os/ 
2000/09/index.htm.”  A  paper  copy  can 
be  obtained  from  the  FTC  Public 
Reference  Room,  Room  H-130,  600 
Pennsylvania  Avenue,  NW., 

Washington,  DC  20580,  either  in  person 
or  by  calling  (202)  326-3627. 

Public  comment  is  invited.  Comments 
should  be  directed  to:  FTC/Office  of  the 
Secretary,  Room  159,  600  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20580. 
Two  paper  copies  of  each  comment 
should  be  filed,  and  should  be 
accompanied,  if  possible,  by  a  3Vz  inch 
diskette  containing  an  electronic  copy  of 
the  comment.  Such  comments  or  views 
will  be  considered  by  the  Commission 
and  will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  Section  4.9(b)(6)(ii)  of 
the  Commission’s  Rules  of  Practice  (16 
CFR  4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  to  * 
Aid  Public  Comment 

The  Federal  Trade  Commission 
(“Commission”)  has  accepted,  subject  to 
final  approval,  an  Agreement 
Containing  Consent  Order  (“Consent 
Agreement”)  from  The  Boeing  Company 
(“Boeing”)  designed  to  remedy  the 
anticompetitive  effects  resulting  from 
Boeing’s  acquisition  of  certain  assets  of 
General  Motors  Corporation.  The 
proposed  Consent  Agreement  prohibits 
Boeing  from  providing  systems 
engineering  and  technical  assistance 
(“SETA”)  services  to  the  United  States 
Department  of  Defense  (“DoD”)  for  a 
certain  classified  program.  The 
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proposed  Consent  Agreement  also 
prohibits  Boeing’s  launch  vehicle 
division  from  gaining  access  to  any  non¬ 
public  information  that  Boeing’s 
satellite  division  receives  from 
competing  launch  vehicle  suppliers 
when  those  competing  suppliers  laimch 
Boeing’s  satellites.  Similarly,  the 
proposed  Consent  Agreement  prohibits 
Boeing’s  satellite  division  from  gaining 
access  to  any  non-public  information 
that  Boeing’s  launch  vehicle  business 
receives  from  competing  satellite 
suppliers.  In  addition,  the  proposed 
Consent  Agreement  requires  Boeing  to 
make  available  all  necessary  satellite 
interface  information,  which  is  used  to 
make  a  satellite  compatible  with  a 
launch  vehicle,  to  all  launch  vehicle 
suppliers. 

The  proposed  Consent  Agreement  has 
been  placed  on  the  public  record  for 
thirty  (30)  days  for  reception  of 
comments  by  interested  persons. 
Comments  received  during  this  period 
will  become  part  of  the  public  record. 
After  thirty  (30)  days,  the  Commission 
will  again  review  the  proposed  Consent 
Agreement  and  any  comments  received, 
and  will  decide  whether  it  should 
withdraw  from  the  proposed  Consent 
Agreement  or  make  final  the  proposed 
Decision  &  Order. 

Piusuant  to  a  Stock  Purchase 
Agreement  entered  into  on  January  13, 
2000,  Boeing  agreed  to  acquire  certain 
assets  of  General  Motors  Corporation, 
including  Hughes  Space  and 
Conununications  Company,  Hughes 
Space  and  Communications 
International,  Hughes  Space  and 
Communications  International  Service 
Company,  Spectrolab,  Inc.,  Hughes 
Electron  Dynamics,  Hughes 
Telecommunications  and  Space 
Company’s  2.69%  interest  in  ICO  Global 
Communications  Ltd.,  and  Hughes 
Telecommunications  and  Space 
Company’s  2%  interest  in  Thuraya 
Satellite  Telecommunications  Private 
Joint  Stock  Company,  for  approximately 
$3.75  billion.  The  Commission’s 
Complaint  alleges  that  the  transaction,  if 
consummated,  would  violate  Section  7 
of  the  Clayton  Act,  as  amended,  15 
U.S.C.  45,  and  Section  5  of  the  FTC  Act, 
as  amended,  15  U.S.C.  18,  in  the 
following  markets: 

(1)  A  certain  classified  progreun  for 
which  Boeing  is  providing  SETA 
services;  ^ 


’  The  complaint  includes  an  additional  line  of 
commerce,  the  provision  of  SETA  Services,  in 
which  to  analyze  the  effects  of  the  transaction.  This 
line  of  commerce  is  included  in  the  complaint 
because  the  proposed  merger  results  in  the 
integration  of  Boeing  into  two  non-horizontal 
markets;  (1)  the  provision  of  SETA  Services:  and  (2) 
a  competitor  for  a  certain  classified  progr^un  for 


(2)  The  research,  development, 
manufacture,  and  sale  of  commercial 
geosynchronous  earth  orbit  satellites; 

(3)  The  research,  development, 
manufacture,  and  sale  of  commercial 
medium  earth  orbit  satellites; 

(4)  The  research,  development, 
manufacture,  and  sale  of  commercial 
low  earth  orbit  satellites; 

(5)  The  research,  development, 
manufacture,  and  sale  of  government 
satellites;  and 

(6)  The  research,  development, 
manufacture,  and  sale  of  launch 
vehicles. 

The  proposed  Consent  Agreement 
remedies  the  alleged  violations  in  each 
market.  First,  Boeing  is  the  sole  supplier 
of  SETA  services  to  DoD  for  a  certain 
classified  program.  Boeing  provides 
these  services  to  DoD  under  a  classified 
contract  identified  for  purposes  of  the 
Complaint  as  Contract  4208.  Hughes  is 
one  of  two  competing  contractors  for  the 
classified  program  for  which  Boeing  is 
providing  SETA  services.  Thus,  as  result 
of  the  proposed  acquisition,  Boeing 
would  be  both  the  provider  of  SETA 
services  and  a  competing  contractor  for 
this  classified  program. 

As  a  SETA  contractor,  Boeing  must 
receive  a  great  deal  of  competitively 
sensitive  information,  including 
detailed  cost  and  bidding  data,  from 
contractors  competing  for  the  classified 
program.  With  access  to  such 
information,  Boeing  may  be  able  to  raise 
prices  for  the  classified  program  by 
bidding  less  aggressively  than  it 
otherwise  would.  In  addition,  Boeing’s 
position  as  SETA  contractor  could 
enable  it  anticompetitively  to  favor  itself 
and/or  disfavor  its  competitors  in  a 
number  of  ways,  such  as  submitting 
unfair  evaluations  of  its  competitors’ 
proposals. 

The  proposed  Consent  Agreement 
remedies  the  proposed  acquisition’s 
potential  anticompetitive  effects  in  this 
classified  program  by  prohibiting 
Boeing  from  performing  certain  SETA 
services  for  this  classified  program  in 
the  future.  To  prevent  the 
anticompetitive  exchange  of 
information,  the  Consent  Agreement 
requires  Boeing  to:  (1)  Use  non-public 
SETA  services  information  only  its 
capacity  as  provider  of  technical 
assistance  to  DoD,  or  for  the  provision 
of  SETA  services  not  prohibited  by  the 
Order;  and  (2)  erect  a  “firewall” 
between  its  SETA  services  division  and 


which  Boeing  is  providing  SETA  services.  It  is 
necessary  to  analyze  the  competitive  conditions  in 
the  market  for  provision  of  SETA  Services  in  order 
to  determine  whether  there  would  be 
anticompetitive  effects  in  the  related  market  for  a 
certain  classified  program  for  which  Boeing  is 
providing  SETA  services. 


Boeing’s  satellite  division.  In  addition, 
to  assist  DoD  in  the  transition  of  these 
SETA  services  responsibilities  to  one  of 
its  own  research  and  development 
centers,  the  Consent  Agreement  further 
requires  Boeing  to:  (1)  Provide  technical 
assistance,  at  the  request  of  DoD,  for  a 
period  not  to  exceed  one  year;  and  (2) 
provide  to  DoD  all  documents  relating 
to  certain  SETA  services  that  Boeing  has 
received  in  its  role  as  SETA  contractor. 

Second,  Hughes  is  a  significamt 
supplier  of  satellites  and  Boeing  is  a 
significant  supplier  of  launch  vehicles, 
which  are  used  to  launch  satellites  from 
the  Earth’s  surface  into  space.  In  order 
for  a  launch  vehicle  to  launch  a  satellite, 
launch  vehicle  suppliers  and  satellite 
suppliers  must  work  closely  together 
and  share  a  substantial  amount  of 
proprietary  and  competitively  sensitive 
information  to  integrate  the  two 
products.  Thus,  as  a  significant  supplier 
of  launch  vehicles,  Boeing/Hughes 
would  have  access  to  competitively 
sensitive  information  of  competing 
satellite  manufacturers  which  it  could 
share  with  its  satellite  divisions.  If 
Boeing’s  satellite  divisions  gained 
access  to  this  information,  Boeing 
would  be  able  to  determine  the  cost  and 
technology  involved  in  its  competitors’ 
satellite  proposals.  This  could  have 
immediate  anticompetitive 
consequences  on  upcoming  satellite 
procurements  by  allowing  Boeing  to  bid 
less  aggressively  than  it  otherwise 
would.  In  addition,  the  incentives  of 
other  satellite  suppliers  to  invest  in 
future  technological  advancements 
could  be  reduced  due  to  concerns  that 
Boeing  would  be  able  to  “free-ride”  off 
its  competitors’  technological 
innovations.  As  a  significant  supplier  of 
satellites,  Boeing/Hughes  likewise 
would  have  access  to  sensitive 
information  of  competing  laimch 
vehicle  providers.  If  Boeing’s  launch 
vehicle  division  were  to  gain  access  to 
this  information,  it  could  allow  Boeing 
to  bid  less  aggressively  in  upcoming 
launch  vehicle  procvurements  and 
reducS  incentives  of  competitors  to 
invest  in  technological  innovation. 

The  proposed  Consent  Agreement  is 
designed  to  protect  the  proprietary  and 
competitively  sensitive  information  of 
launch  vehicle  and  satellite  suppliers. 
Specifically,  the  Consent  Agreement 
prohibits  Boeing’s  satellite  business 
from  making  any  non-public  launch 
vehicle  information  obtained  from  any 
launch  vehicle  provider  available  to 
Boeing’s  launch  vehicle  business.  Under 
the  proposed  Consent  Agreement, 
Boeing  may  only  use  such  information 
as  a  provider  of  satellites.  Similarly,  the 
proposed  Consent  Agreement  prohibits 
Boeing’s  launch  vehicle  business  from 
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making  any  non-public  satellite 
information  obtained  from  any  satellite 
supplier  available  to  Boeing’s  satellite 
business.  Under  the  terms  of  the 
Consent  Agreement,  Boeing  may  only 
use  such  information  in  its  capacity  as 
a  launch  vehicle  provider.  The 
Commission  has  issued  similar  orders 
limiting  potentially  anticompetitive 
information  transfers  following  mergers 
or  acquisitions,  including:  Lockheed 
Martin,  (C-3685)  (September  20,  1996); 
Raytheon  Company,  (C-3681) 

(September  10, 1996);  Lockheed 
Corporation/Martin  Marietta 
Corporation,  (C-3576)  (May  9, 1995); 
Alliant  Techsystems  Inc.,  (C-3567) 

(April  7, 1995);  Martin  Marietta,  (C- 
3500)  (June  28, 1994). 

Third,  the  proposed  acquisition  raises 
concern  that  Boeing  could  withhold 
satellite  interface  information,  which  is 
necessary  to  integrate  a  satellite  with  a 
launch  vehicle,  from  its  launch  vehicle 
competitors.  If  Boeing  were  to  withhold 
such  satellite  interface  information,  it 
could  potentially  disadvantage  or  raise 
the  costs  of  other  launch  vehicle 
suppliers  that  are  competing  to  launch 
Boeing’s  satellites,  and  ultimately  to 
customers.  The  proposed  Consent 
Agreement  remedies  this  concern  by 
requiring  that  for  any  satellite 
manufactiued  by  Boeing/Hughes  prior 
to  the  date  the  Consent  Agreement 
becomes  final,  Boeing  must  provide 
satellite  interface  information,  as  that 
term  is  defined  in  the  Consent 
Agreement,  to  any  launch  vehicle 
supplier  within  thirty  (30)  days  from  the 
date  Boeing  receives  a  request  for  such 
information.  The  Order  also  requires 
Boeing  to  notify  all  launch  vehicle 
suppliers,  in  writing,  that  satellite 
interface  information  relating  to  any 
Boeing/Hughes  satellite  bus,  model,  or 
product  line  is  available  upon  request. 
Boeing/Hughes  is  also  required  to 
provide  each  launch  vehicle  supplier 
with  instructions  on  how  to  request 
such  information.  The  Consent  , 
Agreement  further  requires  Boeing  to 
provide  satellite  interface  information 
relating  to  any  of  its  satellite  buses, 
models,  or  product  lines  manufactured 
after  the  date  this  Consent  Agreement 
becomes  final,  to  any  laimch  vehicle 
supplier  that  requests  such  information 
or  to  whom  Boeing  previously  supplied 
satellite  interface  information.  However, 
for  each  satellite  manufactured  for  the 
United  States  Government,  Boeing  shall 
only  be  required  to  provide  satellite 
interface  information  to  any  laimch 
vehicle  supplier  specified  by  the  United 
States  Government.  In  addition,  the 
Consent  Agreement  requires  Boeing/ 
Hughes  to  provide  satellite  interface 


information  to  any  launch  vehicle 
supplier  specified  by  any  satellite 
customer  no  later  than  Boeing  provides 
such  information  to  its  own  launch 
vehicle  businesses. 

Fourth,  the  Commission  has 
appointed  Sheila  Widnall  as  a  monitor 
tmstee  pursuant  to  the  proposed 
Consent  Agreement  to  ensure  that 
Boeing  complies  with  the  provisions  of 
the  Order.  The  monitor  trustee  will, 
among  other  things,  assist  the 
Commission  in  monitoring  Boeing’s 
compliance  with  the  firewall 
requirements  of  the  Order  and  Boeing’s 
efforts  to  provide  satellite  interface 
information  to  other  launch  vehicle 
competitors.  Because  satellite  interface 
information  often  involves  technical 
information,  the  monitor  trustee  will  aid 
in  evaluating  the  contents  of  the  satellite 
interface  information  that  is  to  be 
distributed.  Under  the  provisions  of  the 
Consent  Agreement,  the  monitor  trustee 
will  serve  for  a  period  of  ten  (10)  years 
and  provide,  among  other  things, 
written  reports  sixty  (60)  days  after  she 
is  appointed  detailing  Boeing’s 
compliance  with  the  proposed  Consent 
Agreement  and  annually  thereafter  for 
the  next  ten  (10)  on  the  anniversary  of 
the  date  the  Decision  and  Order 
becomes  final. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
Consent  Agreement  and  Decision  & 
Order,  and  it  is  not  intended  to 
constitute  an  official  interpretation  of 
the  Consent  Agreement  and  Decision  & 
Order  or  to  modify  their  terms  in  any 
way. 

By  direction  of  the  Commission.  . 

Donald  S.  Clark, 

Secretary. 

[FR  Doc.  00-25571  Filed  10-4-00;  8:45  am] 
BILUNG  CODE  6750-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Notice  of  Meeting:  Secretary’s 
Advisory  Committee  on  Genetic 
Testing 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  seventh 
meeting  of  the  Secretary’s  Advisory 
Committee  on  Genetic  Testing  (SACGT), 
U.S.  Public  Health  Service.  The  meeting 
will  be  held  from  9  a.m.  to  5:30  p.m.  on 
November  2,  2000  and  8  a.m.  to  5  p.m. 
on  November  3,  2000  at  the  National 
Institutes  of  Health,  Building  31,  G 
Wing,  Conference  Room  10,  9000 
Rockville  Pike,  Bethesda,  MD  20892. 
The  meeting  will  be  open  to  the  public 


with  attendance  limited  to  space 
available. 

The  Committee  will  hear  progress 
reports  from  the  working  groups 
established  at  its  August  4  meeting  and 
discuss  plans  for  future  projects.  The 
Committee  will  also  hear  presentations 
on  current  regulations  governing  the 
labeling  and  advertising  of  genetic  tests 
and  public  and  private  sector  policies 
regarding  reimbiusement  for  genetic 
testing  services.  There  will  be  a  limited 
period  of  time  provided  for  public 
comment  and  interested  individuals 
should  notify  the  contact  person  listed 
below. 

Under  authority  of  42  U.S.C.  217a, 
Section  222  of  the  Public  Health  Service 
Act,  as  amended,  the  Department  of 
Health  and  Human  Services  established 
SACGT  to  advise  and  make 
recommendations  to  the  Secretary 
through  the  Assistant  Secretary  for 
Health  on  all  aspects  of  the 
development  and  use  of  genetic  tests. 
The  SACGT  is  directed  to  (1) 
recommend  policies  and  procedures  for 
the  safe  and  effective  incorporation  of 
genetic  technologies  into  health  care;  (2) 
assess  the  effectiveness  of  existing  and 
future  measures  for  oversight  of  genetic 
tests;  and  (3)  identify  research  needs 
related  to  the  Committee’s  purview. 

The  draft  meeting  agenda  and  other 
information  about  SACGT  will  be 
available  at  the  following  web  site: 
h  ttp  ://www4 .  od.nih  .gov/oba/sacgt.h  tm 
Individuals  who  wish  to  provide  public 
comments  or  who  plan  to  attend  the 
meeting  and  need  special  assistance, 
such  as  sign  lemguage  interpretation  or 
other  reasonable  accommodations, 
should  notify  the  SACGT  Executive 
Secretary,  Ms.  Sarcih  Carr,  by  telephone 
at  301-496-9838  or  E-mail  at 
scll2c@nih.gov.  The  SACGT  office  is 
located  at  6000  Executive  Boulevard, 
Suite  302,  Bethesda,  Maryland  20892. 

Dated:  September  29,  2000. 

Sarah  Carr, 

Executive  Secretary,  SACGT. 

(FR  Doc.  00-25537  Filed  10-04-00;  8:45  am] 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Advisory  Committee  on  Immunization 
Practices:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
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announces  the  following  committee 
meeting: 

Name:  Advisory  Committee  on 
Immunization  Practices  (ACIP). 

Times  and  Dates:  8:30  a.m.-6:30  p.m., 
October,  18,  2000;  8  a.m.-3:30  p.m.,  October 
19,  2000. 

Place:  Atlanta  Marriott  Century  Center, 

2000  Century  Boulevard,  NE.,  Atlanta, 

Georgia  30345-3377. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  Committee  is  charged  with 
advising  the  Director,  CDC,  on  the 
appropriate  uses  of  immunizing  agents.  In 
addition,  under  42  U.S.C.  1396s,  the 
Committee  is  mandated  to  establish  and 
periodically  review  and,  as  appropriate, 
revise  the  list  of  vaccines  for  administration 
to  vaccine-eligible  children  through  the 
Vaccines  for  Children  (VFC)  program,  along 
with  schedules  regarding  the  appropriate 
periodicity,  dosage,  and  contraindications 
applicable  to  the  vaccines. 

Matters  To  Be  Discussed:  The  agenda  will 
include  a  discussion  on  the  recommended 
childhood  immunization  schedule; 
immunization  of  foreign  adoptees  and 
progress  towards  recommending 
immunization  of  foreign  adoptees;  influenza 
vaccine  supply  for  2000-2001  season;  1999— 
2000  season  vaccine  effectiveness;  update  on 
the  live  attenuated  influenza  vaccine  and 
vaccine  recommendations  for  young 
children;  persistent  poliovirus  excretion  in 
patients  with  B  cell  immune  deficiency 
disorders;  meningococcal  conjugate 
vaccination  in  the  United  Kingdom;  update 
on  measles  vaccination  and  outbreaks  in  the 
United  Kingdom;  anaphylaxis  after  Measles, 
Mumps,  and  Rubella  vaccine  due  to  gelatin; 
pertussis  among  adolescents  and  adults  in 
the  U.S.;  review  of  recommendations  for 
pneumococcal  polysaccharide  vaccination 
among  HIV-positive  adults;  Adult 
Immunization  Action  Plan;  smallpox  vaccine 
recommendations  in  bioterrorism  event 
involving  smallpox,  revised 
recommendations  for  smallpox  vaccination 
in  laboratory  workers  using  attenuated 
vaccinia  virus  strains,  alternatives  to  VIG  for 
treatment  of  adverse  vaccine  reactions; 
Subcommittee  on  Oversight  of  the  Vaccine 
Health  Care  Network;  update  on  the  National 
Immunization  Program  vaccine  safety 
initiatives;  update  from  the  National  Center 
for  Infectious  Diseases;  update  from  the 
National  Immunization  Program;  update  from 
the  Food  and  Drug  Administration;  update 
■  from  the  Vaccine  Injury  Compensation 
Program;  and  an  update  from  the  National 
Vaccine  Program. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 

Gloria  A.  Kovach,  Program  Analyst, 
Epidemiology  and  Surveillance  Division, 
National  Immunization  Program,  CDC,1600 
Clifton  Road,  NE.,  m/s  E61,  Atlanta,  Georgia 
30333.  Telephone  404/639-8096. 

The  Director,  Management  Analysis  and 
Services  office  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities  for 
both  the  Centers  for  Disease  Control  and 


Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  September  28,  2000. 

Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention. 

[FR  Doc.  00-25687  Filed  10-4-00;  8:45  am] 
BILLING  CODE  4163-1S-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Chiidren  and 
Famiiies 

[Program  Announcement  No.  ACF/ACYF- 
PA-HS-2001-02A] 

Fiscai  Year  2001  Discretionary 
Announcement  for  Select  Service 
Areas  of  Early  Head  Start;  Availability 
of  Funds  and  Request  for  Appiications 

AGENCY:  Administration  on  Children, 
Youth  and  Families,  ACF,  DHHS. 
ACTION:  Correction. 

SUMMARY:  This  document  contains  a 
correction  to  the  Notice  that  was 
published  in  the  Federal  Register  on 
Wednesday  September  13,  2000. 

On  page  55256,  in  the  State  of 
Arkansas,  in  the  County  column  add  the 
following  Counties:  “Arkansas”, 
“Lonoke”  and  “Polk”.  In  the  Funding 
column  delete  “$1,295,089”  and  replace 
with  “$1,333,689”.  In  the  Current 
service  area  column  add  “Entire 
Coimty”  beside  each  of  these  counties: 
Arkansas,  Lonoke  and  Polk. 

On  page  55257,  in  the  State  of  Iowa, 
Polk  County,  in  the  Current  service  area 
column,  delete  “City  of  Des  Moines 
metropolitan  area”  and  replace  with  “in 
the  City  of  Des  Moines  an  area  bounded 
on  the  West  by  the  Coimty  line  from 
Raccoon  River  to  9400  N;  on  the  North 
by  9400  N  to  NW  58th  to  NW  110th 
Place  to  NE  22nd  Street  to  NE  118th 
Street;  on  the  East  by  NE  29th  to  1-80 
to  NE  120th  Street  to  East  University  to 
NE  64th  Street  to  SE  6th  to  SE  60th  to 
the  Des  Moines  River  to  1-65  to  80th 
SW;  and  on  the  South  by  80th  SW/ 
County  line  from  Des  Moines  River  to 
9800  W.” 

On  page  55257,  in  the  State  of  Maine, 
in  the  County  Column  delete  “Southern 
Oxford  County”  and  replace  with 
“Oxford  County”;  and  in  the  Current 
service  area  column  delete  “Grafton, 
Andover,  North  Surplus  and  Byron” 
and  replace  with  “Southern  part  of  the 
County  including  all  towns  South  of 
Grafton,  Andover  North  Siuplus  and 
Bjn'on”. 

On  page  55257,  in  the  State  of 
Maryland,  in  Montgomery  County,  in 


the  Funding  for  the  following  counties 
colunm,  delete  “$782,515”  and  replace 
with  “$1,090,711”;  and  in  the  current 
service  area  column  delete  “Rockville 
South  of  Route  28,  Silver  Spring  and 
Tacoma  Park”  and  replace  with 
“Rockville,  Silver  Spring  and  Takoma 
Park”.  On  page  55258,  in  the  State  of 
Maryland,  in  Prince  George’s  County,  in 
the  Current  service  area  column,  delete 
“Hyattsville,  Riverdale  and  Langley 
Park”  and  replace  with  “Hyattsville, 
Riverdale,  Adelphi/Langley  Park, 

College  Park,  Greenbelt,  Glen  Arden, 
handover  and  Capitol  Heights”. 

On  page  55258,  in  the  State  of 
Minnesota,  in  Hennepin  County,  in  the 
Current  service  area  column  delete 
“American  Indiem  children  and  families 
from  the  communities  of  North 
Minneapolis,  Phillips,  and  Northeast 
Minneapolis”  and  replace  with  “North 
Minneapolis,  Phillips,  and  Northeast 
Minneapolis”. 

On  page  55259,  in  the  State  of  New 
York,  in  Kings  County,  add  “$769,189” 
in  the  Funding  for  the  following 
counties  column. 

On  page  55259,  in  the  State  of  Rhode 
Island,  Providence  County,  in  the 
Funding  for  the  following  counties 
colunm  delete  “$97,720”  and  replace 
with  “$297,720”. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
ACYF  Operations  Center  at  1-800-351— 
2293  or  send  an  email  to 
ebs@Icgnet.com.  You  can  also  contact 
Judith  Jerald,  Early  Head  Start,  Head 
Start  Bureau  at  {202}  205-8074. 

Dated:  September  28,  2000. 

Patricia  Montoya, 

Commissioner,  Administration  on  Children, 
Youth  and  Families. 

[FR  Doc.  00-25497  Filed  10-4-00;  8:45  am] 
BILLING  CODE  4184-01-M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[Document  Identifier:  HCFA-R-52] 

Agency  Information  Collection 
Activities:  Proposed  Coilection; 
Comment  Request 

agency:  Health  Care  Financing 
Administration,  HHS.  In  compliance 
with  the  requirement  of  section 
3506(c)(2)(A}  of  the  Paperwork 
Reduction  Act  of  1995,  the  Health  Care 
Financing  Administration  (HCFA), 
Department  of  Health  and  Human 
Services,  is  publishing  the  following 
summary  of  proposed  collections  for 
public  comment.  Interested  persons  are 
invited  to  send  comments  regarding  this 
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burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
any  of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency’s  functions: 

(2)  the  acciu-acy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection; 

.  Title  of  Information  Collection: 
Conditions  for  Coverage  of  Suppliers  of 
End  Stage  Renal  Disease  (ESRD) 

Services  and  Supporting  Regulations 
Contained  in  42  CFR  405.2100-.2171; 

Form  No.:  HCFA-R-52  (OMB#  0938- 
0386); 

Use:  This  information  is  needed  to 
encourage  proper  distribution  and 
effective  utilization  of  ESRD  treatment 
sources  while  maintaining  and 
improving  the  efficient  delivery  of  care 
by  physicians  and  dialysis  facilities; 

Frequency:  Annuedly; 

Affected  Public:  Business  or  other  for- 
profit,  and  Federal  Government; 

Number  of  Respondents:  3,940; 

Total  Annual  Responses:  3,940; 

Total  Annual  Hours:  143,721. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA’s  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  OMB  number,  and  HCFA 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Information  Services, 
Security  and  Standards  Group,  Division 
of  HCFA  Enterprise  Standards, 

Attention:  Melissa  Musotto,  HCFA  R- 
52,  Room  N2-14-26,  7500  Security 
BoiUevard,  Baltimore,  Maryland  21244- 
1850. 

Dated:  September  25,  2000. 

John  P.  Burke  III, 

HCFA  Reports  Clearance  Officer,  HCFA  Office 
of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 

(FR  Doc.  00-25580  Filed  lO-^-OO;  8:45  am] 

BiLUNG  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[Document  Identifier:  HCFA-3427] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

AGENCY:  Health  Care  Financing 
Administration,  DHHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  .Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 

Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency’s  functions; 
(2)  the  accuracy  of  the  estimated 
bmden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  «md  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection. 

Title  of  Information  Collection:  End 
Stage  Renal  Disease  Application  and 
Survey  and  Certification  Report  and 
Supporting  Regulations  in  42  CFR 
405.2100-405.2184. 

Form  No.:  HCFA-3427  (OMB#  0938- 
0360). 

Use:  Part  I  of  this  form  is  a  facility 
identification  and  screening 
measurement  used  to  initiate  the 
certification  and  recertification  of  ESRD 
facilities.  Part  II  is  completed  by  the 
Medicare/Medicaid  State  siu^ey  agency 
to  determine  facility  compliance  with 
ESRD  conditions  for  coverage. 

Frequency:  Annually. 

Affected  Public:  State,  local  or  tribal 
government. 

Number  of  Respondents:  3740. 

Total  Annual  Responses:  675. 

Total  Annual  Hours:  1626.75. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA’s  Web 
Site  address  at  http://www.bcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  yom  address,  phone 
number,  OMB  number,  and  HCFA 
document  identifier,  to 


Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Humeui 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt,  New  Executive 
Office  Building,  Room  10235, 
Washington,  D.C.  20503. 

Dated:  September  25,  2000. 

John  P.  Burke  III, 

HCFA  Reports  Clearance  Officer,  HCFA  Office 
of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 

[FR  Doc.  00-25504  Filed  10-4-00;  8:45  am] 
BILUNG  CODE  4120-0»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[Document  Identifier:  HCFA-R-264A-H, 
HCFA-684A-I,  and  HCFA-685] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  'The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency’s  functions;  (2)  the  accuracy 
of  the  estimated  burden; 

(3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

(1)  Type  of  Information  Collection 
Request:  Revision  of  a  ciurently 
approved  collection: 

Title  of  Information  Collection: 
Medicare  DMEPOS  Competitive  Bidding 
Demonstration; 

Form  No.:  HCFA-R-264  A-H  (OMB# 
0938-0748); 

Use:  Section  1847  of  the  Social 
Secmity  Act,  as  added  by  Section  4319 
of  the  Balanced  Budget  Act  (BBA), 
mandates  HCFA  to  implement 
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demonstration  projects  under  which 
competitive  acquisition  areas  are 
established  for  contract  award  purposes 
for  the  furnishing  of  Part  B  items  and 
services,  except  for  physician’s  services. 
The  demonstration  currently  operating 
in  Polk  County,  Florida  and  the 
demonstration  planned  for  San  Antonio, 
Texas  involve  competitive  bidding  of 
categories  of  durable  medical 
equipment,  prosthetics,  orthotics,  and 
supplies  (DMEPOS).  The  new  set  of 
products  to  be  offered  for  competitive 
bidding  in  San  Antonio  are:  Oxygen 
equipment  and  supplies,  hospital  beds, 
non-customized  orthotic  devices, 
manual  wheelchairs  and  accessories, 
and  nebulizer  inhalation  drugs.  Under 
the  law,  suppliers  can  receive  payments 
from  Medicare  for  items  and  services 
covered  by  the  demonstration  only  if 
their  bids  are  competitive  in  terms  of 
quality  and  price.  Each  demonstration 
project  may  be  conducted  in  up  to  three 
metropolitan  areas  for  a  three  year 
period.  Authority  for  the  demonstration 
expires  on  December  31,  2002. 

There  are  eight  forms  that  are  required 
for  this  demonstration.  Form  A  will  be 
used  by  the  bidding  supplier  to  provide 
information  about  the  characteristics  of 
the  company.  Form  B  will  be  used  by 
the  bidding  supplier  to  provide  specific 
information  about  the  prices  it  bids  for 
specific  product  categories,  and  to 
provide  information  about  the  attributes 
of  the  supplier  in  relation  to  the  specific 
product  category.  Form  C  will  be  used 
by  HCFA  or  its  agents  to  obtain 
information  on  site  regarding  the 
bidding  supplier.  Form  D  will  be  used 
by  HCFA  or  its  agents  to  obtain  financial 
references  on  the  bidding  supplier  from 
banks  and  other  financial  sources.  Form 
E  will  be  used  by  HCFA  or  its  agents  to 
obtain  information  about  the  bidding 
suppliers  from  referral  sources  such  as 
home  health  agencies  and  hospital 
discharge  planners.  Form  F  will  be  used 
to  obtain  information  about  the 
suppliers’  financial  status  and  to  assure 
that  they  have  sufficient  fiscal  resources 
to  operate  in  a  competitive  environment 
where  the  prices  being  paid  for  some 
products  are  less  than  what  have  been 
customarily  paid.  It  is  required  only 
from  suppliers  whose  bids  are  in  the 
competitive  range.  Form  G  will  be  used 
for  nursing  homes  to  identify  their 
suppliers  of  products  and  services  who 
have  not  been  awarded  Demonstration 
Supplier  status  for  services  to 
beneficiaries  in  their  home.  This  is  to 
permit  payment  to  those  suppliers  for 
products  and  services  furnished  to 
nursing  homes.  Form  H  will  be  used  to 
monitor  the  performance  of 
Demonstration  Suppliers  to  assure  their 


adherence  to  the  quality  standards 
established  for  the  project. 

The  competitive  bidding 
demonstration  for  DMEPOS  has  the 
following  objectives: 

•  Test  the  policies  and 
implementation  methods  of  competitive 
bidding  to  determine  whether  or  not  it 
should  be  expanded  as  a  Medicare 
Program. 

•  Reduce  the  price  that  Medicare 
pays  for  medical  equipment  and 
supplies. 

•  Liinit  beneficiary  out-of-pocket 
expenditures  for  copayments. 

•  Assure  beneficiary  access  to  high 
quality  medical  equipment  and 
supplies. 

•  Prevent  business  transactions  with 
suppliers  who  engage  in  fraudulent 
practices. 

Frequency:  On  occasion; 

Affected  Public:  Business  or  other  for- 
profit,  and  not-for-profit  institutions; 

Number  of  Respondents:  5,100; 

Total  Annual  Responses:  1,700; 

Total  Annual  Hours:  12,420. 

(2)  Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection; 

Title  of  Information  Collection:  End- 
Stage  Renal  Disease  (ESRD)  Network 
Business  Proposal  Forms  and 
Supporting  Regulations  in  42  CFR 
405.2110  and  405.2112; 

Form  No.:  HCFA-684A-I  (OMB# 
0938-0658); 

Use:  The  submission  of  business 
proposal  information  by  current  ESRD 
networks  and  other  bidders,  according 
to  the  business  proposal  instructions, 
meets  HCFA’s  need  for  meaningful, 
consistent,  and  verifiable  data  when 
evaluating  contract  proposals; 

Frequency:  Other:  Every  3  years; 

Affected  Public:  Not-for-profit 
institutions; 

Number  of  Respondents:  18; 

Total  Annual  Responses:  36; 

Total  Annual  Hours:  1,080. 

(3)  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection; 

Title  ofinformation  Collection:  End- 
Stage  Renal  Disease  (ESRD)  Network 
Semi-Annual  Cost  Report  Forms  and 
Supporting  Regulations  in  42  CFR 
405.2110  and  405.2112; 

Form  No.:  HCFA-685  (OMB#  0938- 
0657); 

Use:  Submission  of  semi-annual  cost 
reports  allow  HCFA  to  review,  compare, 
and  project  ESRD  network  costs.  The 
reports  are  used  as  an  early  warning 
system  to  determine  whether  the 
networks  are  in  danger  of  exceeding  the 
total  cost  of  the  contract.  Additionally, 
HCFA  can  analyze  line  item  costs  to 
identify  any  significant  aberrations; 


Frequency:  Semi-annually; 

Affected  Public:  Not-for-profit 
institutions; 

Number  of  Respondents:  18; 

Total  Annual  Responses:  36; 

Total  Annual  Hours:  108. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  access' 
HCFA’s  Web  Site  Address  at  http;// 
www.hcfa.gov/regs/prdact95.htm,  or  E- 
mail  your  request,  including  your 
address  and  phone  number,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  at  the 
following  address:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt,  New  Executive 
Office  Building,  Room  10235, 
Washington,  D.C.  20503. 

Dated:  September  20,  2000. 

John  P.  Burke  III, 

HCFA  Reports  Clearance  Officer,  HCFA, 
Office  of  information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 

[FR  Doc.  00-25578  Filed  lO-^-OO;  8:45  am] 
BILLING  CODE  412&-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[Document  ldentifier:HCFA-730/182  & 
HCFA-R-77] 

Agency  information  Coiiection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regcirding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency’s  functions;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 

(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
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technology  to  minimize  the  information 
collection  burden. 

(1)  Type  of  Information  Collection 
Request:  New  Collection; 

Title  of  Information  Collection: 
Employee  Building  Pass  Application 
and  File; 

Form  No.:  HCFA-730  &  182  (0MB# 
0938-NEW); 

Use:  The  purpose  of  this  system  and 
the  forms  are  to  control  United  States 
Government  Building  Passes  issued  to 
all  HCFA  employees  and  non-HCFA 
employees  who  require  continuous 
access  to  HCFA  buildings  in  Baltimore 
and  other  HCFA  and  HHS  buildings.; 

Frequency:  Other;  as  needed; 

Affected  Public:  Federal  Government, 
and  business  or  other  for-profit; 

Number  of  Respondents:  150; 

Total  Annual  Responses:  150; 

Total  Annual  Hours:  37.50. 

(2)  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection; 

Title  of  Information  Collection: 
Limitation  on  Liability  and  Information 
Collection  Requirements  Referenced  in 
42  CFR  411.404,  411.406,  and  411.408; 

Form  No.:  HCFA-R-77  (OMB#  0938- 
0465); 

Use:  The  Medicare  program  requires 
to  provide  written  notification  of 
noncovered  services  to  beneficiaries  by 
the  providers,  practitioners,  and 
suppliers.  The  notification  gives  the 
beneficiary,  provider,  practitioner,  or 
supplier  knowledge  that  Medicare  will 
not  pay  for  items  or  services  mentioned 
in  the  notification.  After  this 
notification,  any  future  claim  for  the 
same  or  similar  services  will  not  be  paid 
by  the  program  and  the  affected  parties 
will  be  liable  for  the  noncovered 
services.; 

Frequency:  Other;  as  needed; 

Affected  Public:  Individuals  or 
households; 

Number  of  Respondents:  890,826; 

Total  Annual  Responses:  3,563,304; 

Total  Annual  Hours:  296,942. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  access 
HCFA’s  Web  Site  Address  at  http:// 
www.hcfa.gov/regs/prdact95.htm,  or  E- 
mail  yom  request,  including  your 
address  and  phone  number,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  at  the 
following  address:  OMB  Human 
Resovurces  and  Housing  Branch, 
Attention:  Allison  Eydt,  New  Executive 


Office  Building,  Room  10235, 
Washington,  D.C.  20503. 

Dated:  September  11,  2000. 

John  P.  Burke  III, 

HCFA  Reports  Clearance  Officer,  HCFA, 
Office  of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 

[FR  Doc.  00-25581  Filed  10-4-00;  8:45  am] 
BILLING  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inspector  General 

OIG  Compliance  Program  for 
Individual  and  Small  Group  Physician 
Practices 

AGENCY:  Office  of  Inspector  General 
(OIG),  HHS. 

ACTION:  Notice. 


SUMMARY:  This  Federal  Register  notice 
sets  forth  the  recently  issued 
Compliance  Program  Guidance  for 
Individual  and  Small  Group  Physician 
Practices  developed  by  the  Office  of 
Inspector  General  (OIG).  The  OIG  has 
previously  developed  and  published 
voluntary  compliance  program  guidance 
focused  on  several  other  areas  and 
aspects  of  the  health  care  industry.  We 
believe  that  the  development  and 
issuance  of  this  voluntary  compliance 
program  guidance  for  individual  and 
small  group  physician  practices  will 
serve  as  a  positive  step  towards  assisting 
providers  in  preventing  the  submission 
of  erroneous  claims  or  engaging  in 
unlawful  conduct  involving  the  Federal 
health  care  programs. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kimberly  Brandt,  Office  of  Counsel  to 
the  Inspector  General,  (202)  619-2078. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  creation  of  compliance  program 
guidances  is  a  major  initiative  of  the 
OIG  in  its  effort  to  engage  the  private 
health  care  community  in  preventing 
the  submission  of  erroneous  claims  and 
in  combating  fraudulent  conduct.  In  the 
past  several  years,  the  OIG  has 
developed  and  issued  compliance 
program  guidances  directed  at  a  variety 
of  segments  in  the  health  care  industry. 
The  development  of  these  types  of 
compliance  program  guidances  is  based 
on  our  belief  that  a  health  care  provider 
can  use  internal  controls  to  more 
efficiently  monitor  adherence  to 
applicable  statutes,  regulations  and 
program  requirements. 


Copies  of  these  compliance  program 
guidances  can  be  found  on  the  OIG  web 
site  at  http://wvirw.hhs.gov/oig. 

Developing  the  Compliance  Program 
Guidance  for  Individual  and  Small 
Group  Physician  Practices 

On  September  8, 1999,  the  OIG 
published  a  solicitation  notice  seeking 
information  and  recommendations  for 
developing  formal  guidance  for 
individual  and  small  group  physician 
practices  (64  FR  48846).  In  response  to 
that  solicitation  notice,  the  OIG  received 
83  comments  from  various  outside 
sources.  We  carefully  considered  those 
comments,  as  well  as  previous  OIG 
publications,  such  as  other  compliance 
program  guidance  and  Special  Fraud 
Alerts,  in  developing  a  guidance  for 
individual  and  small  group  physician 
practices.  In  addition,  we  have 
consulted  with  the  Health  Care 
Financing  Administration  and  the 
Department  of  Justice.  In  an  effort  to 
ensure  that  all  parties  had  a  reasonable 
opportunity  to  provide  input  into  a  final 
product,  draft  guidance  for  individual 
and  small  group  physician  practices  was 
published  in  the  Federal  Register  on 
June  12,  2000  (65  FR  36818)  for  further 
comments  and  recommendations. 

Components  of  an  Effective  Compliance 
Program 

This  compliance  program  guidance 
for  individual  and  small  group 
physician  practices  contains  seven 
components  that  provide  a  solid  basis 
upon  which  a  physician  practice  can 
create  a  voluntary  compliance  program: 

•  Conducting  internal  monitoring  and 
auditing; 

•  Implementing  compliance  and 
practice  standards; 

•  Designating  a  compliance  officer  or 
contact; 

•  Conducting  appropriate  training 
and  education; 

•  Responding  appropriately  to 
detected  offenses  and  developing 
corrective  action; 

•  Developing  open  lines  of 
communication;  and 

•  Enforcing  disciplinary  standards 
through  well-publicized  guidelines. 

Similar  components  have  been 
contained  in  previous  guidances  issued 
by  the  OIG.  However,  unlike  other 
guidances  issued  by  OIG,  this  guidance 
for  physicians  does  not  suggest  that 
physician  practices  implement  all  seven 
components  of  a  full  scale  compliance 
program.  Instead,  the  guidance 
emphasizes  a  step  by  step  approach  to 
follow  in  developing  and  implementing 
a  voluntary  compliance  program.  This 
change  is  in  recognition  of  the  financial 
and  staffing  resomce  constraints  faced 
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by  physician  practices.  The  guidance 
should  not  be  viewed  as  mandatory  or 
as  an  all-inclusive  discussion  of  the 
advisable  components  of  a  compliance 
program.  Rather,  the  document  is 
intended  to  present  guidance  to  assist 
physician  practices  fiiat  voluntarily 
choose  to  develop  a  compliance 
program. 

Office  of  Inspector  General’s 
Compliance  Program  Guidance  for 
Individual  and  Small  Group  Physician 
Practices 

I.  Introduction 

This  compliance  program  guidance  is 
intended  to  assist  individual  and  small 
group  physician  practices  (“physician 
practices”)  ^  in  developing  a  voluntary 
compliance  program  that  promotes 
adherence  to  statutes  and  regulations 
applicable  to  the  Federal  health  care 
programs  (“Federal  health  care  program 
requirements”).  The  goal  of  voluntary 
compliance  programs  is  to  provide  a 
tool  to  strengthen  the  efforts  of  health 
care  providers  to  prevent  and  reduce 
improper  conduct.  These  programs  can 
also  benefit  physician  practices^  by 
helping  to  streamline  business 
operations. 

Many  physicians  have  expressed  an 
interest  in  better  protecting  their 
practices  firom  the  potential  for 
erroneous  or  fi-audulent  conduct 
through  the  implementation  of 
volimtary  compliance  programs.  The 
Office  of  Inspector  General  (OIG) 
believes  that  the  great  majority  of 
physicians  are  honest  and  share  our  goal 
of  protecting  the  integrity  of  Medicare 
and  other  Federal  health  care  programs. 
To  that  end,  all  health  care  providers 
have  a  duty  to  ensure  that  the  claims 
submitted  to  Federal  health  care 
programs  are  true  and  accurate.  The 
development  of  voluntary  compliance 
programs  and  the  active  application  of 
compliance  principles  in  physician 
practices  will  go  a  long  way  toward 
achieving  this  goal. 

Through  this  document,  the  OIG 
provides  its  views  on  the  fundamental 
components  of  physician  practice 
compliance  programs,  as  well  as  the 
principles  that  a  physician  practice 
might  consider  when  developing  and 
implementing  a  voluntary  compliance 


*  For  the  purpose  of  this  guidance,  the  term 
“physician”  is  defined  as:  (1)  a  doctor  of  medicine 
or  osteopathy;  (2)  a  doctor  of  dental  surgery  or  of 
dental  medicine;  (3)  a  podiatrist;  (4)  an  optometrist; 
or  (5)  a  chiropractor,  all  of  whom  must  be 
appropriately  licensed  by  the  State.  42  U.S.C. 
1395x(r). 

2  Much  of  this  guidance  can  also  apply  to  other 
independent  practitioners,  such  as  psychologists, 
physical  therapists,  speech  language  pathologists, 
and  occupational  therapists. 


program.  While  this  document  presents 
basic  procedural  and  structural 
guidance  for  designing  a  voluntary 
compliance  program,  it  is  not  in  and  of 
itself  a  compliance  program.  Indeed,  as 
recognized  by  the  OIG  and  the  health 
care  industry,  there  is  no  “one  size  fits 
all”  compliance  program,  especially  for 
physician  practices.  Rather,  it  is  a  set  of 
guidelines  that  physician  practices  can 
consider  if  they  choose  to  develop  and 
implement  a  con^liknce  program. 

As  with  the  OIG’s  previous 
guidance,  ^  these  guidelines  are  not , 
mandatory.  Nor  do  they  represent  an  all- 
inclusive  document  containing  all 
components  of  a  compliance  program. 
Other  OIG  outreach  efforts,  as  well  as 
other  Federal  agency  efforts  to  promote 
compliance,'*  can  also  be  used  in 
developing  a  compliance  program. 
However,  as  explained  later,  if  a 
physician  practice  adopts  a  voluntary 
and  active  compliance  program,  it  may 
well  lead  to  benefits  for  the  physicicm 
practice. 

A.  Scope  of  the  Voluntary  Compliance 
Program  Guidance 

This  guidance  focuses  on  voluntary 
compliance  measures  related  to  claims 
submitted  to  the  Federal  health  care 
programs.  Issues  related  to  private  payor 
clcums  may  also  be  covered  by  a 
compliance  plan  if  the  physician 
practice  so  desires. 

The  guidance  is  also  limited  in  scope 
by  focusing  on  the  development  of 
voluntary  compliance  programs  for 
individual  and  small  group  physician 
practices.  The  difference  between  a 
small  practice  and  a  large  practice 
cannot  be  determined  by  stating  a 
particular  niunber  of  physicians. 
Instead,  om  intent  in  narrowing  the 
guidance  to  the  small  practices  subset 


3  Currently,  the  OIG  has  issued  compliance 
program  guidance  for  the  following  eight  industry 
sectors;  hospitals,  clinical  laboratories,  home  health 
agencies,  durable  medical  equipment  suppliers, 
third-party  medical  billing  companies,  hospices, 
Medicare+Choice  organizations  offering 
coordinated  care  plans,  and  nursing  facilities.  The 
guidance  listed  here  and  referenced  in  this 
document  is  available  on  the  OIG  weh  site  at  http:/ 
/www.hhs.gov/oig  in  the  Electronic  Reading  Room 
or  by  calling  the  OIG  Public  Affairs  office  at  (202) 
619-1343. 

*  The  OIG  has  issued  Advisory  Opinions 
responding  to  specihc  inquiries  concerning  the 
application  of  the  OIG’s  authorities,  in  particular, 
the  anti-kickhack  statute,  and  Special  Fraud  Alerts 
setting  forth  activities  that  raise  legal  and 
enforcement  issues:  These  documents,  as  well  as 
reports  from  the  OIG’s  Office  of  Audit  Services  and 
Office  of  Evaluation  and  Inspections  can  he 
obtained  via  the  Internet  adless  or  phone  number 
provided  in  Footnote  3.  Physician  practices  can  also 
review  the  Health  Care  Financing  Administration 
(HCFA)  web  site  on  the  Internet  at  http:// 
www.hcfa.gov,  for  up-to-date  regulations,  manuals, 
and  program  memoranda  related  to  the  Medicare 
and  Medicaid  programs. 


was  to  provide  guidance  to  those 
physician  practices  whose  financial  or 
staffing  resources  would  not  allow  them 
to  implement  a  full  scale,  institutionally 
structured  compliance  program  as  set 
forth  in  the  Third  Party  Medical  Billing 
Guidance  or  other  previously  released 
OIG  guidance.  A  compliance  program 
can  be  an  important  tool  for  physician 
practices  of  all  sizes  and  does  not  have 
to  be  costly,  resource-intensive  or  time¬ 
intensive. 

B.  Benefits  of  a  Voluntary  Compliance 
Program 

The  OIG  acknowledges  that  patient 
care  is,  and  should  be,  the  first  priority 
of  a  physicicui  practice.  However,  a 
practice’s  focus  on  patient  care  can  be 
enhanced  by  the  adoption  of  a  voluntary 
compliance  program.  For  example,  the 
increased  accuracy  of  documentation 
that  may  result  ft’om  a  compliance 
program  will  actually  assist  in 
enhancing  patient  care.  The  OIG 
believes  that  physician  practices  can 
realize  numerous  other  benefits  by 
implementing  a  compliance  program.  A 
well-designed  compliance  program  can: 

•  Speed  and  optimize  proper 
payment  of  claims; 

•  Minimize  billing  mistakes; 

•  Reduce  the  chances  that  an  audit 
will  be  conducted  by  HCFA  or  the  OIG; 
and 

•  Avoid  conflicts  with  the  self¬ 
referral  and  anti-kickback  statutes. 

The  incorporation  of  compliance 
measiu’es  into  a  physiciem  practice 
should  not  be  at  the  expense  of  patient 
care,  but  instead  should  augment  the 
ability  of  the  physician  practice  to 
provide  quality  patient  care. 

Voluntary  compliance  programs  also 
provide  benefits  by  not  only  helping  to 
prevent  erroneous  or  fraudulent  claims, 
but  also  by  showing  that  the  physician 
practice  is  making  additional  good  faith 
efforts  to  submit  claims  appropriately. 
Physicians  should  view  compliance 
programs  as  analogous  to  practicing 
preventive  medicine  for  their  practice. 
Practices  that  embrace  the  active 
application  of  compliance  principles  in 
their  practice  culture  and  put  efforts 
towards  compliance  on  a  continued 
basis  can  help  to  prevent  problems  from 
occurring  in  the  future. 

A  compliance  program  also  sends  an 
important  message  to  a  physician 
practice’s  employees  that  while  the 
practice  recognizes  that  mistakes  will 
occur,  employees  have  an  affirmative, 
ethical  duty  to  come  forward  and  report 
erroneous  or  fraudulent  conduct,  so  that 
it  may  be  corrected. 
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C.  Application  of  Voluntary  Compliance 
Program  Guidance 

The  applicability  of  these 
recommendations  will  depend  on  the 
circumstances  and  resources  of  the 
particular  physician  practice. 

Each  physician  practice  can 
undertake  reasonable  steps  to 
implement  compliance  measures, 
depending  on  the  size  and  resources  of 
that  practice.  Physician  practices  can 
rely,  at  least  in  part,  upon  standard 
protocols  and  current  practice 
procedmes  to  develop  an  appropriate 
compliance  program  for  that  practice.  In 
fact,  many  physician  practices  already 
have  established  the  framework  of  a 
compliance  program  without  referring 
to  it  as  such. 

D.  The  Difference  Between  "Erroneous” 
and  "Fraudulent”  Claims  To  Federal 
Health  Programs 

There  appear  to  be  significant 
misunderstandings  within  the  physician 
community  regarding  the  critical 
differences  between  what  the 
Government  views  as  innocent 
“erroneous”  claims  on  the  one  hand  and 
“fraudulent”  (intentionally  or  recklessly 
false)  health  care  claims  on  the  other. 
Some  physicians  feel  that  Federal  law 
enforcement  agencies  have  maligned 
medical  professionals,  in  part,  by  a 
perceived  focus  on  innocent  billing 
errors.  These  physicians  are  under  the 
impression  that  innocent  billing  errors 
cem  subject  them  to  civil  penalties,  or 
even  jail.  These  impressions  are 
mistaken. 

To  address  these  concerns,  the  OIG 
would  like  to  emphasize  the  following 
points.  First,  the  OIG  does  not  disparage 
physicians,  other  medical  professionals 
or  medical  enterprises.  In  om  view,  the 
great  majority  of  physicians  are  working 
ethically  to  render  high  quality  medical 
care  and  to  submit  proper  claims. 

Second,  under  the  law,  physicians  are 
not  subject  to  criminal,  civil  or 
administrative  penalties  for  innocent 
errors,  or  even  negligence.  The 
Government’s  primary  enforcement  tool, 
the  civil  False  Claims  Act,  covers  only 
offenses  that  are  committed  with  actual 
knowledge  of  the  falsity  of  the  claim, 
reckless  disregard,  or  deliberate 
ignorance  of  the  falsity  of  the  claim.® 
The  False  Claims  Act  does  not 
encompass  mistakes,  errors,  or 
negligence.  The  Civil  Monetary 
Penalties  Law,  an  administrative 
remedy,  similar  in  scope  and  effect  to 
the  False  Claims  Act,  has  exactly  the 
same  standard  of  proof.®  The  OIG  is 
very  mindful  of  the  difference  between 


5  31  U.S.C.  3729. 

8  42  U.S.C.  1320a-7a. 


innocent  errors  (“erroneous  claims”)  on 
one  hand,  and  reckless  or  intentional 
conduct  (“fraudulent  claims”)  on  the 
other.  For  criminal  penalties,  the 
standard  is  even  higher-criminal  intent 
to  defraud  must  be  proved  beyond  a 
reasonable  doubt. 

Third,  even  ethical  physicians  (and 
their  staffs)  make  billing  mistakes  and 
errors  through  inadvertence  or 
negligence.  When  physicians  discover 
that  their  billing  errors,  honest  mistakes, 
or  negligence  result  in  erroneous  claims, 
the  physician  practice  should  return  the 
funds  erroneously  claimed,  but  without 
penalties.  In  other  words,  absent  a 
violation  of  a  civil,  criminal  or 
administrative  law,  erroneous  claims 
result  only  in  the  return  of  funds 
claimed  in  error. 

Foxuth,  innocent  billing  errors  are  a 
significant  drain  on  the  Federal  health 
care  programs.  All  parties  (physicians, 
providers,  carriers,  fiscal  intermediaries. 
Government  agencies,  and  beneficiaries) 
need  to  work  cooperatively  to  reduce 
the  overall  error  rate. 

Finally,  it  is  reasonable  for  physicians 
(and  other  providers)  to  ask;  what  duty 
do  they  owe  the  Federal  health  care 
programs?  The  answer  is  that  all  health 
care  providers  have  a  duty  to  reasonably 
ensure  that  the  claims  submitted  to 
Medicare  and  other  Federal  health  care 
programs  are  true  and  accurate.  The  OIG 
continues  to  engage  the  provider 
community  in  an  extensive,  good  faith 
effort  to  work  cooperatively  on 
voluntary  complicmce  to  minimize 
errors  and  to  prevent  potential  penalties 
for  improper  billings  before  they  occm. 
We  encomage  all  physicians  and  other 
providers  to  join  in  this  effort. 

II.  Developing  a  Voluntary  Compliance 
Program 

A.  The  Seven  Basic  Components  of  a 
Voluntary  Compliance  Program 

The  OIG  believes  that  a  basic 
framework  for  any  voluntary 
compliance  program  begins  with  a 
review  of  the  seven  basic  components  of 
an  effective  compliance  program.  A 
review  of  these  components  provides 
physician  practices  with  an  overview  of 
the  scope  of  a  fully  developed  and 
implemented  compliance  program.  The 
following  list  of  components,  as  set 
forth  in  previous  OIG  compliance 
program  guidances,  can  form  the  basis 
of  a  voluntary  compliance  program  for 
a  physician  practice: 

•  Conducting  internal  monitoring  and 
auditing  through  the  performance  of 
periodic  audits; 

•  Implementing  compliance  and 
practice  standards  through  the 


development  of  written  standards  and 
procedmes; 

•  Designating  a  compliance  officer  or 
contact(s)  to  monitor  compliance  efforts 
and  enforce  practice  standards; 

•  Conducting  appropriate  training 
and  education  on  practice  standards  and 
procedures; 

•  Responding  appropriately  to 
detected  violations  through  the 
investigation  of  allegations  and  the 
disclosme  of  incidents  to  appropriate 
Government  entities; 

•  Developing  open  lines  of 
communication,  such  as  (1)  discussions 
at  staff  meetings  regarding  how  to  avoid 
erroneous  or  fraudulent  conduct  and  (2) 
community  bulletin  boards,  to  keep 
practice  employees  updated  regarding 
compliance  activities;  and 

•  Enforcing  disciplinary  standmds 
through  well-publicized  guidelines. 

These  seven  components  provide  a 
solid  basis  upon  which  a  physician 
practice  can  create  a  compliance 
program.  The  OIG  acknowledges  that 
full  implementation  of  all  components 
may  not  be  feasible  for  all  physician 
practices.  Some  physician  practices  may 
never  fully  implement  all  of  the 
components.  However,  as  a  first  step, 
physician  practices  can  begin  by 
adopting  only  those  components  which, 
based  on  a  practice’?  specific  history 
with  hilling  problems  and  other 
compliance  issues,  are  most  likely  to 
provide  an  identifiable  benefit. 

The  extent  of  implementation  will 
depend  on  the  size  and  resomces  of  the 
practice.  Smaller  physician  practices 
may  incorporate  each  of  the  components 
in  a  maimer  that  best  suits  the  practice. 
By  contrast,  larger  physician  practices 
often  have  the  means  to  incorporate  the 
components  in  a  more  systematic 
manner.  For  example,  larger  physician 
practices  can  use  both  this  guidance  and 
the  Third-Party  Medical  Billing 
Compliance  Program  Guidance,  which 
provides  a  more  detailed  compliance 
program  structure,  to  create  a 
compliance  program  imique  to  the 
practice. 

The  OIG  recognizes  that  physician 
practices  need  to  find  the  best  way  to 
achieve  compliance  for  their  given 
circumstances.  Specifically,  the  OIG 
encourages  physician  practices  to 
participate  in  other  provider’s 
compliance  programs,  such  as  the 
compliance  programs  of  the  hospitals  or 
other  settings  in  which  the  physicians 
practice.  Physician  Practice 
Management  companies  also  may  serve 
as  a  source  of  compliance  program 
guidance.  A  physician  practice’s 
participation  in  such  compliance 
programs  could  be  a  way,  at  least  partly. 
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to  augment  the  practice’s  own 
compliance  efforts. 

The  opportunities  for  collaborative 
compliance  efforts  could  include 
participating  in  training  and  education 
programs  or  using  another  entity’s 
policies  and  procedures  as  a  template 
from  which  the  physician  practice 
creates  its  ovra  version.  The  OIG 
encourages  this  type  of  collaborative 
effort,  where  the  content  is  appropriate 
to  the  setting  involved  (i.e.,  the  training 
is  relevant  to  physician  practices  as  well 
as  the  sponsoring  provider),  because  it 
provides  a  means  to  promote  the  desired 
objective  without  imposing  excessive 
burdens  on  the  practice  or  requiring 
physicians  to  imdertake  duplicative 
action.  However,  to  prevent  possible 
anti-kickback  or  self-referral  issues,  the 
OIG  recommends  that  physicians 
consider  limiting  their  participation  in  a 
sponsoring  provider’s  compliance 
program  to  the  areas  of  training  and 
education  or  policies  and  procedures. 

The  key  to  avoiding  possible  conflicts 
is  to  ensure  that  the  entity  providing 
compliance  services  to  a  physician 
practice  (its  referral  source)  is  not 
perceived  as  nor  is  it  operating  the 
practice  compliance  program  at  no 
charge.  For  example,  if  the  sponsoring 
entity  conducted  claims  review  for  the 
physician  practice  as  part  of  a 
compliance  program  or  provided 
compliance  oversight  without  charging 
the  practice  fair  market  value  for  those 
services,  the  anti-kickback  and  Stark 
self-referral  laws  would  be  implicated. 
The  payment  of  fair  market  value  by 
referral  sources  for  compliance  services 
will  generally  address  these  concerns. 

B.  Steps  for  Implementing  a  Voluntary 
Compliance  Program 

As  previously  discussed, 
implementing  a  voluntary  compliance 
program  can  be  a  multi-tiered  process. 
Initial  development  of  the  compliance 
program  can  be  focused  on  practice  risk 
areas  that  have  been  problematic  for  the 
practice  such  as  coding  and  billing. 
Within  this  area,  the  practice  should 
examine  its  claims  denial  history  or 
claims  that  have  resulted  in  repeated 
overpayments,  and  identify  and  correct 
the  most  frequent  sources  of  those 
denials  or  overpayments.  A  review  of 
claim  denials  will  help  the  practice 
scrutinize  a  significant  risk  area  and 
improve  its  cash  flow  by  submitting 
correct  claims  that  will  be  paid  the  first 
time  they  are  submitted.  As  this 
example  illustrates,  a  compliance 
progrcun  for  a  physician  practice  often 
makes  sound  business  sense. 

The  following  is  a  suggested  order  of 
the  steps  a  practice  could  take  to  begin 
the  development  of  a  compliance 


program.  The  steps  outlined  below 
articulate  all  seven  components  of  a 
compliance  program  and  there  are 
nmnerous  suggestions  for 
implementation  within  each 
component.  Physician  practices  should 
keep  in  mind,  as  stated  earlier,  that  it  is 
up  to  the  practice  to  determine  the 
manner  in  which  and  the  extent  to 
which  the  practice  chooses  to 
implement  these  voluntary  measmes. 

Step  One:  Auditing  and  Monitoring 

An  ongoing  evaluation  process  is 
important  to  a  successful  compliance 
program.  This  ongoing  evaluation 
includes  not  only  whether  the  physician 
practice’s  standards  and  procedures  are 
in  fact  current  and  accurate,  but  also 
whether  the  compliance  program  is 
working,  i.e.,  whether  individuals  are 
properly  carrying  out  their 
responsibilities  and  claims  are 
submitted  appropriately.  Therefore,  an 
audit  is  an  excellent  way  for  a  physician 
practice  to  ascertain  what,  if  any, 
problem  areas  exist  and  focus  on  the 
risk  areas  that  are  associated  with  those 
problems.  There  are  two  types  of 
reviews  that  can  be  performed  as  part  of 
this  evaluation:  (1)  A  standards  and 
procedures  review;  and  (2)  a  claims 
submission  audit. 

1.  Standards  and  Procedures 

It  is  recommended  that  an 
individual(s)  in  the  physician  practice 
be  charged  with  the  responsibility  of 
periodically  reviewing  the  practice’s 
standards  and  procedures  to  determine 
if  they  are  current  and  complete.  If  the 
standards  and  procedures  are  found  to 
be  ineffective  or  outdated,  they  should 
be  updated  to  reflect  changes  in 
Government  regulations  or 
compendiums  generally  relied  upon  by 
physicians  and  insurers  {i.e.,  changes  in 
Current  Procedural  Terminology  (CTT) 
and  ICD-9-CM  codes). 

2.  Claims  Submission  Audit 

In  addition  to  the  standards  and 
procedures  themselves,  it  is  advisable 
that  bills  and  medical  records  be 
reviewed  for  compliance  with 
applicable  coding,  billing  and 
documentation  requirements.  The 
individuals  from  the  physician  practice 
involved  in  these  self-audits  would 
ideally  include  the  person  in  charge  of 
billing  (if  the  practice  has  such  a 
person)  and  a  medically  trained  person 
(e.g.,  registered  nurse  or  preferably  a 
physician  (physicians  can  rotate  in  this 
position)).  Each  physician  practice 
needs  to  decide  for  itself  whether  to 
review  claims  retrospectively  or 
concurrently  with  the  claims 
submission.  In  the  Third-Party  Medical 


Billing  Compliance  Program  Guidance, 
the  OIG  recommended  that  a  baseline, 
or  “snapshot,”  be  used  to  enable  a 
practice  to  judge  over  time  its  progress 
in  reducing  or  eliminating  potential 
areas  of  vulnerability.  This  practice, 
known  as  “benchmarking,”  allows  a 
practice  to  chart  its  compliance  efforts 
by  showing  a  reduction  or  increase  in 
the  number  of  claims  paid  and  denied. 

The  practice’s  self-audits  can  be  used 
to  determine  whether: 

•  Bills  are  accurately  coded  and 
accurately  reflect  the  services  provided 
(as  documented  in  the  medical  records); 

•  Documentation  is  being  completed 
correctly; 

•  Services  or  items  provided  are 
reasonable  and  necessary;  and 

•  Any  incentives  for  unnecessary 
services  exist. 

A  baseline  audit  examines  the  claim 
development  and  submission  process, 
from  patient  intake  through  claim 
submission  and  payment,  and  identifies 
elements  within  this  process  that  may 
contribute  to  non-compliance  or  that 
may  need  to  be  the  focus  for  improving 
execution.^  This  audit  will  establish  a 
consistent  methodology  for  selecting 
and  examining  records,  and  this 
methodology  will  then  serve  as  a  basis 
for  future  audits. 

There  are  many  ways  to  conduct  a 
baseline  audit.  The  OIG  recommends 
that  claims/services  that  were  submitted 
and  paid  during  the  initicd  three  months 
after  implementation  of  the  education 
emd  training  program  be  examined,  so  as 
to  give  the  physician  practice  a 
benchmark  against  which  to  measure 
future  compliance  effectiveness. 

Following  the  baseline  audit,  a 
general  recommendation  is  that  periodic 
audits  be  conducted  at  least  once  each 
year  to  ensure  that  the  compliance 
program  is  being  followed.  Optimally,  a 
randomly  selected  number  of  medical 
records  could  be  reviewed  to  ensme  that 
the  coding  was  performed  accurately. 
Although  there  is  no  set  formula  to  how 
many  medical  records  should  be 
reviewed,  a  basic  guide  is  five  or  more 
medical  records  per  Federal  payor  (i.e.. 
Medicare,  Medicaid),  or  five  to  ten 
medical  records  per  physician.  The  OIG 
realizes  that  physician  practices  receive 
reimbursement  from  a  number  of 
different  payors,  and  we  would 
encourage  a  physician  practice’s 
auditing/monitoring  process  to  consist 
of  a  review  of  claims  from  all  Federal 
payors  from  which  the  practice  receives 
reimbmsement.  Of  course,  the  larger  the 
sample  size,  the  larger  the  comfort  level 

’’  See  Appendix  D.II.  referencing  the  Provider 
Self-Disclosure  Protocol  for  information  on  how  to 
conduct  a  baseline  audit. 
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the  physician  practice  will  have  about 
the  results.  However,  the  OIG  is  aware 
that  this  may  be  burdensome  for  some 
physician  practices,  so,  at  a  minimum, 
we  would  encourage  the  physician 
practice  to  conduct  a  review  of  claims 
that  have  been  reimbursed  by  Federal 
health  care  programs. 

If  problems  are  identified,  the 
physician  practice  will  need  to 
determine  whether  a  focused  review 
should  be  conducted  on  a  more  frequent 
basis.  When  audit  results  reveal  areas 
needing  additional  information  or 
education  of  employees  and  physicians, 
the  physician  practice  will  need  to 
analyze  whether  these  areas  should  be 
incorporated  into  the  training  and 
educational  system. 

There  are  many  ways  to  identify  the 
claims/services  from  which  to  draw  the 
random  sample  of  claims  to  be  audited. 
One  methodology  is  to  choose  a  random 
sample  of  claims/services  from  either  all 
of  the  claims/services  a  physician  has 
received  reimbursement  for  or  all 
claims/services  from  a  particular  payor. 
Another  method  is  to  identify  risk  areas 
or  potential  billing  vulnerabilities.  The 
codes  associated  with  these  risk  areas 
may  become  the  imiverse  of  claims/ 
services  from  which  to  select  the 
sample.  The  OIG  recommends  that  the 
physician  practice  evaluate  claims/ 
services  selected  to  determine  if  the 
codes  billed  and  reimbursed  were 
accurately  ordered,  performed,  and 
reasonable  and  necessary  for  the 
treatment  of  the  patient. 

One  of  the  most  important 
components  of  a  successful  compliance 
audit  protocol  is  an  appropriate 
response  when  the  physician  practice 
identifies  a  problem.  This  action  should 
be  taken  as  soon  as  possible  Eifter  the 
date  the  problem  is  identified.  The 
specific  action  a  physician  practice 
takes  should  depend  on  the 
circumstances  of  the  situation.  In  some 
cases,  the  response  can  be  as  straight 
forward  as  generating  a  repayment  with 
appropriate  explanation  to  Medicare  or 
the  appropriate  payor  from  which  the 
overpayment  was  received.  In  others, 
the  physician  practice  may  want  to 
consult  with  a  coding/billing  expert  to 
determine  the  next  best  course  of  action. 
There  is  no  boilerplate  solution  to  how 
to  handle  problems  that  are  identified. 

It  is  a  good  business  practice  to  create 
a  system  to  address  how  physician 
practices  will  respond  to  and  report 
potential  problems.  In  addition, 
preserving  information  relating  to 
identification  of  the  problem  is  as 
important  as  preserving  information  that 
tracks  the  physician  practice’s  reaction 
to,  and  solution  for,  the  issue. 


Step  2:  Establish  Practice  Standards  and 
Procedures 

After  the  internal  audit  identifies  the 
practice’s  risk  areas,  the  next  step  is  to 
develop  a  method  for  dealing  with  those 
risk  areas  through  the  practice’s 
standards  and  procedmes.  Written 
standards  and  procedures  are  a  central 
component  of  any  compliance  program. 
Those  standards  and  procedures  help  to 
reduce  the  prospect  of  erroneous  claims 
and  fraudulent  activity  by  identifying 
risk  areas  for  the  practice  and 
establishing  tighter  internal  controls  to 
counter  those  risks,  while  also  helping 
to  identify  any  aberrant  billing 
practices.  Many  physician  practices 
already  have  something  similar  to  this 
called  “practice  standards”  that  include 
practice  policy  statements  regarding 
patient  care,  personnel  matters  and 
practice  standards  and  procedmes  on 
complying  with  Federal  and  State  law. 

The  OIG  believes  that  written 
standards  and  procedures  can  be  helpful 
to  all  physician  practices,  regardless  of 
size  and  capability.  If  a  lack  of  resources 
to  develop  such  standards  and 
procedures  is  genuinely  an  issue,  the 
OIG  recommends  that  a  physician 
practice  focus  first  on  those  risk  areas 
most  likely  to  arise  in  its  particular 
practice.®  Additionally,  if  the  physician 
practice  works  with  a  physician  practice 
management  company  (PPMC), 
independent  practice  association  (IP A), 
physician-hospitcd  organization, 
management  services  organization 
(MSO)  or  third-party  billing  company, 
the  practice  can  incorporate  the 
compliance  standards  and  procedmes  of 
those  entities,  if  appropriate,  into  its 
own  standards  and  procedures.  Many 
physician  practices  have  found  that  the 
adoption  of  a  third  party’s  compliance 
standards  and  procedures,  as 
appropriate,  has  many  benefits  and  the 
result  is  a  consistent  set  of  standards 
and  procedures  for  a  community  of 
physicians  as  well  as  having  just  one 
entity  that  can  then  monitor  and  refine 
the  process  as  needed.  This  sharing  of 
compliance  responsibilities  assists 
physician  practices  in  rural  areas  that 
do  not  have  the  staff  to  perform  these 
functions,  but  do  belong  to  a  group  that 
does  have  the  resources.  Physician 
practices  using  another  entity’s 
compliance  materials  will  need  to  tailor 
those  materials  to  the  physician  practice 
where  they  will  be  applied. 

Physician  practices  that  do  not  have 
standards  or  procedures  in  place  can 
develop  them  by:  (1)  Developing  a 


®  Physician  practices  with  laboratories  or 
arrangements  with  third-party  billing  companies 
can  also  check  the  risk  areas  included  in  the  OIG 
compliance  program  guidance  for  those  industries. 


written  standards  and  procedures 
manual;  and  (2)  updating  clinical  forms 
periodically  to  m^e  sure  they  facilitate 
and  encourage  clear  and  complete 
documentation  of  patient  care.  A 
practice’s  standards  could  also  identify 
the  clinical  protocol  (s),  pathway(s),  and 
other  treatment  guidelines  followed  by 
the  practice. 

Creating  a  resource  manual  from 
publicly  available  information  may  be  a 
cost-effective  approach  for  developing 
additional  standards  emd  procedures. 

For  example,  the  practice  can  develop  a 
“binder”  that  contains  the  practice’s 
written  standards  and  procedures, 
relevant  HCFA  directives  and  carrier 
bulletins,  and  summaries  of  informative 
OIG  dociunents  (e.g..  Special  Fraud 
Alerts,  Advisory  Opinions,  inspection 
and  audit  reports).®  If  the  practice 
chooses  to  adopt  this  idea,  the  binder 
should  be  updated  as  appropriate  and 
located  in  a  readily  accessible  location. 

If  updates  to  the  standards  and 
procedmes  are  necessary,  those  updates 
should  be  communicated  to  employees 
to  keep  them  informed  regarding  the 
practice’s  operations.  New  employees 
can  be  made  aware  of  the  standards  and 
procedures  when  hired  and  can  be 
trained  on  their  contents  as  part  of  their 
orientation  to  the  practice.  The  OIG 
recommends  that  the  communication  of 
updates  and  training  of  new  employees 
occm  as  soon  as  possible  sifter  either  the 
issuemce  of  a  new  update  or  the  hiring 
of  a  new  employee. 

1.  Specific  Risk  Areas 

The  OIG  recognizes  that  many 
physician  practices  may  not  have  in 
place  standards  and  procedures  to 
prevent  erroneous  or  fraudulent  conduct 
in  their  practices.  In  order  to  develop 
standards  and  procedures,  the  physician 
practice  may  consider  what  types  of 
fraud  and  abuse  related  topics  need  to 
be  addressed  based  on  its  specific 
needs.  One  of  the  most  important  things 
in  making  that  determination  is  a  listing 
of  risk  areas  where  the  practice  may  be 
vulnerable. 

To  assist  physician  practices  in 
performing  this  initial  assessment,  the 
OIG  has  developed  a  list  of  four 
potential  risk  areas  affecting  physician 
practices.  These  risk  areas  include;  (a) 
Coding  and  billing;  (b)  reasonable  and 
necessary  services;  (c)  documentation; 


®The  OIG  and  HCFA  are  working  to  compile  a  list 
of  basic  documents  issued  by  both  entities  that 
could  be  included  in  such  a  binder.  We  expect  to 
complete  this  list  later  this  fall,  and  will  post  it  on 
the  OIG  and  HCFA  web  sites,  as  well  as  publicize 
this  list  to  physician  organizations  and 
representatives  (information  on  how  to  contact  the 
OIG  is  contained  in  Footnote  3;  HCFA  information 
can  be  obtained  at  www.hcfa.gov/medleam  or  by 
calling  1-800-MEDICARE). 
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and  (d)  improper  inducements, 
kickbacks  and  self-referrals.  This  list  of 
risk  areas  is  not  exhaustive,  or  all- 
encompassing.  Rather,  it  should  be 
viewed  as  a  starting  point  for  an  internal 
review  of  potential  vulnerabilities 
within  the  physician  practice.^'’  The 
objective  of  such  an  assessihent  is  to 
ensmre  that  key  personnel  in  the 
physician  practice  are  aware  of  these 
major  risk  areas  and  that  steps  are  taken 
to  minimize,  to  the  extent  possible,  the 
types  of  problems  identified.  While 
there  are  many  ways  to  accomplish  this 
objective,  clear  written  standards  and 
procedmes  that  are  communicated  to  all 
employees  are  important  to  ensure  the 
effectiveness  of  a  compliance  program. 
Specifically,  the  following  are 
discussions  of  risk  areas  for  physician 
practices: 

a.  Coding  and  Billing.  A  major  part  of 
any  physician  practice’s  compliance 
program  is  the  identification  of  risk 
areas  associated  with  coding  and  hilling. 
The  following  risk  areas  associated  with 
billing  have  been  among  the  most 
frequent  subjects  of  investigations  and 
audits  by  the  OIG: 

•  Billing  for  items  or  services  not 
rendered  or  not  provided  as  claimed; 

•  Submitting  claims  for  equipment, 
medical  supplies  and  services  that  are 
not  reasonable  and  necessary; 

•  Double  billing  resulting  in 
duplicate  payment; 

Physician  practices  seeking  additional 
guidance  on  potential  risk  areas  can  review  the 
OIG’s  Work  Plan  to  identify  vulnerabilities  and  risk 
areas  on  which  the  OIG  will  focus  in  the  future.  In 
addition,  physician  practices  can  also  review  the 
OIG’s  semiannual  reports,  which  identify  program 
vulnerabilities  and  risk  areas  that  the  OIG  has 
targeted  diuring  the  preceding  six  months.  All  of 
these  documents  are  available  on  the  OIG’s 
webpage  at  http://www.hhs.gov/oig. 

Appendix  A  of  this  document  lists  additional 
risk  areas  that  a  physician  practice  may  want  to 
review  and  incorporate  into  their  practice  standards 
and  procedures. 

For  example.  Dr.  X,  an  ophthalmologist,  billed 
for  laser  surgery  he  did  not  perform.  As  one  element 
of  proof,  he  did  not  even  have  laser  equipment  or 
access  to  such  equipment  at  the  place  of  service 
designated  on  the  claim  form  where  he  performed 
the  surgery. 

13  Billing  for  services,  supplies  and  equipment 
that  are  not  reasonable  and  necessary  involves 
seeking  reimbursement  for  a  service  that  is  not 
warranted  by  a  patient’s  documented  medical 
condition.  See  42  U.S.C.  1395i(aKl)(A)  (“no 
payment  may  be  made  under  part  A  or  part  B  [of 
Medicare]  for  any  expenses  incurred  for  items  or 
services  which  *  »  *  are  not  reasonable  and 
necessary  for  the  diagnosis  or  treatment  of  illness 
or  injury  or  to  improve  the  functioning  of  the 
malformed  body  member”).  See  also  Appendix  A 
for  further  discussion  on  this  topic. 

1^  Double  billing  occurs  when  a  physician  bills 
for  the  same  item  or  service  more  than  once  or 
another  party  billed  the  Federal  health  care  program 
for  an  item  or  service  also  billed  by  the  physician. 
Although  duplicate  billing  can  occur  due  to  simple 
error,  the  knowing  submission  of  duplicate 
claims — which  is  sometimes  evidenced  by 


•  Billing  for  non-covered  services  as 
if  covered; 

•  Knowing  misuse  of  provider 
identification  numbers,  which  results  in 
improper  billing; 

•  Unbundling  (billing  for  each 
component  of  the  service  instead  of 
billing  or  using  an  all-inclusive  code); 

•  Failure  to  properly  use  coding 
modifiers; 

•  Clustering;  and 

•  Upcoding  the  level  of  service 
provided.20 

The  physician  practice  written 
standards  and  procedures  concerning 
proper  coding  reflect  the  current 
reimbursement  principles  set  forth  in 
applicable  statutes,  regulations  21  and 

systematic  or  repeated  double  billing — can  create 
liability  under  criminal,  civil,  and/or  administrative 
law. 

'3  For  example.  Dr.  Y  bills  Medicare  using  a 
covered  office  visit  code  when  the  actual  service 
was  a  non-covered  annual  physical.  Physician 
practices  should  remember  that  “necessary”  does 
not  always  constitute  “covered”  and  that  this 
example  is  a  misrepresentation  of  services  to  the 
Federal  health  care  programs. 

16  An  example  of  this  is  when  the  practice  bills 
for  a  service  performed  by  Dr.  B,  who  has  not  yet 
been  issued  a  Medicare  provider  number,  using  Dr. 
A’s  Medicare  provider  number.  Physician  practices 
need  to  bill  using  the  correct  Medicare  provider 
number,  even  if  that  means  delaying  billing  until 
the  physician  receives  his/her  provider  number. 

'^Unbundling  is  the  practice  of  a  physician 
billing  for  multiple  components  of  a  service  that 
must  be  included  in  a  single  fee.  For  example,  if 
dressings  and  instruments  are  included  in  a  fee  for 
a  minor  procedure,  the  provider  may  not  also  bill 
separately  for  the  dressings  and  instruments. 

16  A  modifier,  as  defined  by  the  CPT-4  manual, 
provides  the  means  by  which  a  physician  practice 
can  indicate  a  service  or  procedure  that  has  been 
performed  has  been  altered  by  some  specific 
circumstance,  hut  not  changed  in  its  definition  or 
code.  Assuming  the  modifier  is  used  correctly  and 
appropriately,  this  specificity  provides  the 
justification  for  payment  for  those  services.  For 
correct  use  of  modifiers,  the  physician  practice 
should  reference  the  appropriate  sections  of  the 
Medicare  Provider  Manual.  See  Medicare  Carrier 
Manual  Section  4630.  For  general  information  on 
the  correct  use  of  modifiers,  a  physician  practice 
can  consult  the  National  Correct  Coding  Initiative 
(NCCI).  See  Appendix  F  for  information  on  how  to 
download  the  NCCI  edits.  The  NCCI  coding  edits 
are  updated  on  a  quarterly  basis  and  are  used  to 
process  claims  and  determine  payments  to 
physicians. 

18  This  is  the  practice  of  coding/charging  one  or 
two  middle  levels  of  service  codes  exclusively, 
under  the  philosophy  that  some  will  be  higher, 
some  lower,  and  the  charges  will  average  out  over 
an  extended  period  (in  reality,  this  overcharges 
some  patients  while  undercharging  others). 

20  Upcoding  is  billing  for  a  more  expensive 
service  than  the  one  actually  performed.  For 
example.  Dr.  X  intentionally  bills  at  a  higher 
evaluation  and  management  (E&M)  code  than  what 
he  actually  renders  to  the  patient. 

21  The  official  coding  guidelines  are  promulgated 
by  HCFA,  the  National  Center  for  Health  Statistics, 
the  American  Hospital  Association,  the  American 
Medical  Association  and  the  American  Health 
Information  Management  Association.  See 
International  Classification  of  Diseases,  9th 
Revision,  Clinical  Modification  (ICD-9  CM)(and  its 
successors);  1998  Health  Care  Financing 


Federal,  State  or  private  payor  health 
care  program  requirements  and  should 
be  developed  in  tandem  with  coding 
and  hilling  standards  used  in  the 
physician  practice.  Furthermore,  written 
standards  and  procedures  should  ensure 
that  coding  and  billing  are  based  on 
medical  record  documentation. 

Particular  attention  should  be  paid  to 
issues  of  appropriate  diagnosis  codes 
and  individual  Medicare  Part  B  claims 
(including  documentation  guidelines  for 
evaluation  and  management  services). 22 
A  physician  practice  can  also  institute 
a  policy  that  the  coder  and/or  physician 
review  all  rejected  claims  pertaining  to 
diagnosis  and  procedure  codes.  This 
step  can  facilitate  a  reduction  in  similar 
errors. 

b.  Reasonable  and  Necessary  Services. 
A  practice’s  compliance  program  may 
provide  guidance  that  claims  Me  to  be 
submitted  only  for  services  that  the 
physician  practice  finds  to  be 
reasonable  and  necessary  in  the 
particular  case.  The  OIG  recognizes  that 
physicians  should  be  able  to  order  any 
tests,  including  screening  tests,  they 
believe  are  appropriate  for  the  treatment 
of  their  patients.  However,  a  physician 
practice  should  be  aware  that  Medicare 
will  only  pay  for  services  that  meet  the 
Medicare  definition  of  reasonable  and 
necessary.23 

Medicare  (and  many  insurance  plans) 
may  deny  payment  for  a  service  that  is 
not  reasonable  and  necessary  according 
to  the  Medicare  reimbursement  rules. 
Thus,  when  a  physician  provides 
services  to  a  Medicare  beneficiary,  he  or 
she  should  only  bill  those  services  that 
meet  the  Medicare  standard  of  being 
reasonable  and  necessary  for  the 
diagnosis  and  treatment  of  a  patient.  A 
physician  practice  can  bill  in  order  to 
receive  a  denial  for  services,  but  only  if 
the  denial  is  needed  for  reimbursement 
from  the  secondary  payor.  Upon 
request,  the  physician  practice  should 
be  able  to  provide  documentation,  such 
as  a  patient’s  medical  records  and 

Administration  Common  Procedure  Coding  System 
(HCPCS)  (and  its  successors);  and  Physicians’  CPT. 
In  addition,  there  are  specialized  coding  systems  for 
specific  segments  of  the  health  care  industry. 
Among  these  are  ADA  (for  dental  procedures),  DSM 
rv  (psychiatric  health  benefits)  and  DMERCs  (for 
durable  medical  equipment,  prosthetics,  orthotics 
and  supplies). 

22  The  failure  of  a  physician  practice  to:  (i) 
document  items  and  services  rendered;  and  (ii) 
properly  submit  the  corresponding  claims  for 
reimbursement  is  a  major  area  of  potential 
erroneous  or  fraudulent  conduct  involving  Federal 
health  care  programs.  The  OIG  has  undertaken 
numerous  audits,  investigations,  inspections  and 
national  enforcement  initiatives  in  these  areas. 

23  “•  *  *  for  the  diagnosis  or  treatment  of  illness 
or  injury  or  to  improve  the  functioning  of  a 
malformed  body  member.”  42  U.S.C. 

1395y(a)(l)(A). 
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physician’s  orders,  to  support  the 
appropriateness  of  a  service  that  the 
physician  has  provided. 

c.  Documentation.  Timely,  accurate 
and  complete  documentation  is 
important  to  cliniccd  patient  care.  This 
same  documentation  serves  as  a  second 
function  when  a  hill  is  submitted  for 
payment,  namely,  as  verification  that 
the  bill  is  accurate  as  submitted. 
Therefore,  one  of  the  most  important 
physiciem  practice  compliance  issues  is 
the  appropriate  documentation  of 
diagnosis  and  treatment.  Physician 
documentation  is  necessary  to 
determine  the  appropriate  medical 
treatment  for  the  patient  and  is  the  basis 
for  coding  and  billing  determinations. 
Thorough  and  accmate  documentation 
also  helps  to  ensure  accurate  recording 
and  timely  transmission  of  information. 

i.  Medical  Record  Documentation.  In 
addition  to  facilitating  high  quality 
patient  care,  a  properly  documented 
medical  record  verifies  and  documents 
precisely  what  services  were  actually 
provided.  The  medical  record  may  be 
used  to  validate:  (a)  The  site  of  the 
service;  (b)  the  appropriateness  of  the 
services  provided;  (c)  the  acciuacy  of 
the  billing;  and  (d)  the  identity  of  the 
care  giver  (service  provider).  Samples 
of  internal  docmnentation  guidelines  a 
practice  might  use  to  ensure  acciurate 
medical  record  docmnentation  include 
the  following: 

•  The  medical  record  is  complete  and 
legible; 

•  The  documentation  of  each  patient 
encounter  includes  the  reason  for  the 
encounter;  any  relevant  history; 
physical  examination  findings;  prior 
diagnostic  test  results;  assessment, 
clinical  impression,  or  diagnosis;  plan 
of  care;  and  date  and  legible  identity  of 
the  observer; 

•  If  not  documented,  the  rationale  for 
ordering  diagnostic  and  other  ancillary 
services  can  be  easily  inferred  by  an 
independent  reviewer  or  third  party 
who  has  appropriate  medical  training; 

•  CPT  and  ICD-9-CM  codes  used  for 
claims  submission  are  supported  by 
documentation  and  the  medical  record; 
and 

•  Appropriate  health  risk  factors  are 
identified.  The  patient’s  progress,  his  or 
her  response  to,  and  any  changes  in, 
treatment,  and  any  revision  in  diagnosis 
is  documented. 

For  additional  information  on  proper 
documentation,  physician  practices  should  also 
reference  the  Documentation  Guidelines  for 
Evaluation  and  Management  Services,  published  by 
HCFA.  Currently,  physicians  may  document  based 
on  the  1995  or  1997  E&M  Guidelines,  whichever  is 
most  advantageous  to  the  physician.  A  new  set  of 
draft  guidelines  were  announced  in  June  2000,  and 
are  undergoing  pilot  testing  and  revision,  but  are 
not  in  current  use. 


The  CPT  and  ICD-9-CM  codes 
reported  on  the  health  insurance  claims 
form  should  be  supported  by 
documentation  in  the  medical  record 
and  the  medical  chart  should  contain  all 
necessary  information.  Additionally, 
HCFA  and  the  local  carriers  should  be 
able  to  determine  the  person  who 
provided  the  sendees.  These  issues  can 
be  the  root  of  investigations  of 
inappropriate  or  erroneous  conduct,  and 
have  been  identified  by  HCFA  and  the 
OIG  as  a  leading  cause  of  improper 
payments. 

One  method  for  improving  quality  in 
documentation  is  for  a  physician 
practice  to  compare  the  practice’s  claim 
denial  rate  to  the  rates  of  other  practices 
in  the  same  specialty  to  the  extent  that 
the  practice  can  obtain  that  information 
from  the  carrier.  Physician  coding  and 
diagnosis  distribution  can  be  compared 
for  each  physiciem  within  the  same 
specialty  to  identify  variances. 

ii.  HCFA  1500  Form.  Another 
documentation  area  for  physician 
practices  to  monitor  closely  is  the 
proper  completion  of  the  HCFA  1500 
form.  The  following  practices  will  help 
ensure  that  the  form  has  been  properly 
completed: 

•  Link  the  diagnosis  code  with  the 
reason  for  the  visit  or  service; 

•  Use  modifiers  appropriately; 

•  Provide  Medicare  with  all 
information  about  a  beneficiary’s  other 
insmance  coverage  under  the  Medicare 
Secondary  Payor  (MSP)  policy,  if  the 
practice  is  aware  of  a  beneficiary’s 
additional  coverage. 

d.  Improper  Inducements,  Kickbacks 
and  Self-Referrals.  A  physician  practice 
would  be  well  advised  to  have 
standeirds  and  procedures  that 
encourage  compliance  with  the  anti¬ 
kickback  statute  25  and  the  physician 
self-referral  law.26  Remuneration  for 
referrals  is  illegal  because  it  can  distort 
medical  decision-making,  cause 
overutilization  of  services  or  supplies, 
increase  costs  to  Federal  health  care 

The  anti-kickback  statute  provides  criminal 
penalties  for  individuals  and  entities  that 
knowingly  offer,  pay,  solicit,  or  receive  bribes  or 
kickbacks  or  other  remuneration  in  order  to  induce 
business  reimbursable  by  Federal  health  care 
programs.  See  42  U.S.C.  1320a-7b(b).  Civil 
penalties,  exclusion  ft-om  participation  in  the 
Federal  health  care  programs,  and  civil  False 
Claims  Act  liability  may  also  result  from  a  violation 
of  the  prohibition.  See  42  U.S.C.  1320a-7a(a)(5),  42 
U.S.C.  1320a-7(bK7),  and  31  U.S.C.  3729-3733. 

2®  The  physician  self-referral  law,  42  U.S.C. 
1395nn  (also  known  as  the  “Stark  law”),  prohibits 
a  physician  from  making  a  referral  to  an  entity  with 
which  the  physician  or  any  member  of  the 
physician's  immediate  family  has  a  financial 
relationship  if  the  referral  is  for  the  furnishing  of 
designated  health  services,  unless  the  financial 
relationship  fits  into  an  exception  set  forth  in  the 
statute  or  implementing  regulations. 


programs,  and  result  in  unfair 
competition  by  shutting  out  competitors 
who  are  unwilling  to  pay  for  referrals. 
Remuneration  for  referrals  can  also 
affect  the  quality  of  patient  cafe  by 
encouraging  physicians  to  order  services 
or  supplies  based  on  profit  rather  than 
the  patients’  best  medical  interests. 22 

In  particular,  arrangements  with 
hospitals,  hospices,  nursing  facilities, 
home  health  agencies,  durable  medical 
equipment  suppliers,  pharmaceutical 
manufacturers  and  vendors  are  areas  of 
potential  concern.  In  general  the  anti¬ 
kickback  statute  prohibits  knowingly 
and  willfully  giving  or  receiving 
anything  of  value  to  induce  referrals  of 
Federal  health  care  program  business.  It 
is  generally  reconunended  that  all 
business  arrangements  wherein 
physician  practices  refer  business  to,  or 
order  services  or  items  fi:om,  an  outside 
entity  should  be  on  a  fair  market  value 
basis. 28  Whenever  a  physician  practice 
intends  to  enter  into  a  business 
arrangement  that  involves  making 
referreds,  the  arrangement  should  be 
reviewed  by  legal  coimsel  familiar  with 
the  anti-kickback  statute  and  physician 
self-referral  statute. 

In  addition  to  developing  standards 
and  procedures  to  address  arrangements 
with  other  health  care  providers  and 
suppliers,  physician  practices  should 
also  consider  implementing  measures  to 
avoid  offering  inappropriate 
inducements  to  patients. 28  Examples  of 
such  inducements  include  routinely 
waiving  coinsurance  or  deductible 
amoimts  without  a  good  faith 
determination  that  the  patient  is  in 
financial  need  or  failing  to  make 
reasonable  efforts  to  collect  the  cost¬ 
sharing  amount.  20 

Possible  risk  factors  relating  to  this 
risk  area  that  could  be  addressed  in  the 
practice’s  standards  and  procedures 
include: 

•  Financial  arrangements  with 
outside  entities  to  whom  the  practice 

22  See  Appendix  B  for  additional  information  on 
the  anU-kickback  statute. 

28  The  OIG’s  definition  of  “fair  market  value” 
excludes  any  value  attributable  to  referrals  of 
Federal  program  business  or  the  ability  to  influence 
the  flow  of  such  business.  See  42  U.S.C. 
1395nn(h)(3).  Adhering  to  the  rule  of  keeping 
business  arrangements  at  fair  market  value  is  not  a 
guarantee  of  legality,  but  is  a  highly  useful  general 
rule. 

28  See  42  U.S.C.  1320a-7a(a)(5). 

20  In  the  OIG  Special  Fraud  Alert  “Routine 
Waiver  of  Part  B  Co-payments/Deductibles”  (May 
1991),  the  OIG  describes  several  reasons  why 
routine  waivers  of  these  cost-sharing  amounts  pose 
concerns.  The  Alert  sets  forth  the  circumstances 
under  which  it  may  be  appropriate  to  waive  these 
amounts.  See  also  42  U.S.C.  1320a-7a(a)(5). 
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may  refer  Federal  health  care  program 
husiness;3i 

•  Joint  ventures  with  entities 
supplying  goods  or  services  to  the 
physician  practice  or  its  patients;^^ 

•  Consulting  contracts  or  medical 
directorships; 

•  Office  and  equipment  leases  with 
entities  to  which  the  physician  refers; 
and 

•  Soliciting,  accepting  or  offering  any 
gift  or  gratuity  of  more  than  nominal 
value  to  or  from  those  who  may  benefit 
from  a  physician  practice’s  referral  of 
Federal  health  care  program  business.  ^3 

In  order  to  keep  current  with  this  area 
of  the  law,  a  physician  practice  may 
obtain  copies,  available  on  the  OIG  web 
site  or  in  hard  copy  from  the  OIG,  of  all 
relevant  OIG  Special  Fraud  Alerts  and 
Advisory  Opinions  that  address  the 
application  of  the  anti-kickback  and 
physician  self-referral  laws  to  ensvue 
that  the  standards  and  procedures 
reflect  current  positions  and  opinions. 

2.  Retention  of  Records 

In  light  of  the  documentation 
requirements  faced  by  physician 
practices,  it  would  be  to  the  practice’s 
benefit  if  its  standards  and  procedures 
contained  a  section  on  the  retention  of 
compliance,  business  and  medical 
records.  These  records  primarily 
include  documents  relating  to  patient 
care  and  the  practice’s  business 
activities.  A  physician  practice’s 
designated  compliemce  contact  could 
keep  an  updated  binder  or  record  of 
these  documents,  including  information 
relating  to  compliance  activities.  The 
primary  compliance  documents  that  a 
practice  would  want  to  retain  are  those 
that  relate  to  educational  activities, 
internal  investigations  and  internal 
audit  results.  We  suggest  that  particular 
attention  should  be  paid  to 

All  physician  contracts  and  agreements  with 
parties  in  a  position  to  influence  Federal  health  care 
program  business  or  to  whom  the  doctor  is  in  such 
a  position  to  influence  should  be  reviewed  to  avoid 
violation  of  the  anti-kickback,  self-referral,  and 
other  relevant  Federal  and  State  laws.  The  OIG  has 
published  safe  harbors  that  define  practices  not 
subject  to  the  anti-kickback  statute,  because  such 
arrangements  would  be  unlikely  to  result  in  fraud 
or  abuse.  Failure  to  comply  with  a  seife  harbor 
provision  does  not  make  an  arrangement  per  se 
illegal.  Rather,  the  safe  harbors  set  forth  specific 
conditions  that,  if  fully  met,  would  assure  the 
entities  involved  of  not  being  prosecuted  or 
sanctioned  for  the  arrangement  qualifying  for  the 
safe  harbor.  One  such  safe  harbor  applies  to 
personal  services  contracts.  See  42  CFR 
1001.952(d). 

See  OIG  Special  Fraud  Alert  “Joint  Venture 
Arrangements”  (August  1989)  available  on  the  OIG 
web  site  at  http://www.hhs.gov/oig.  See  also  OIG 
Advisory  Opinion  97-5. 

33  Physician  practices  should  establish  clear 
standards  and  procedures  governing  gift-giving 
because  such  exchanges  may  be  viewed  as 
inducements  to  influence  business  decisions. 


documenting  investigations  of  potential 
violations  uncovered  by  the  compliance 
program  and  the  resulting  remedial 
action  Although  there  is  no 
requirement  that  the  practice  retain  its 
compliance  records,  having  all  the 
relevant  documentation  relating  to  the 
practice’s  compliance  efforts  or 
handling  of  a  particular  problem  can 
benefit  the  practice  should  it  ever  be 
questioned  regarding  those  activities. 

Physician  practices  that  implement  a 
compliance  program  might  also  want  to 
provide  for  the  development  and 
implementation  of  a  records  retention 
system.  This  system  would  establish 
standards  and  procedures  regarding  the 
creation,  distribution,  retention,  and 
destruction  of  documents.  If  the  practice 
decides  to  design  a  record  system, 
privacy  concerns  and  Federal  or  State 
regulatory  requirements  should  be  taken 
into  consideration.  34 

While  conducting  its  compliance 
activities,  as  well  as  its  daily  operations, 
a  physician  practice  would  be  well 
advised,  to  the  extent  it  is  possible,  to 
document  its  efforts  to  comply  with 
applicable  Federal  health  care  program 
requirements.  For  example,  if  a 
physician  practice  requests  advice  from 
a  Government  agency  (including  a 
Medicare  carrier)  charged  with 
administering  a  Federal  health  care 
program,  it  is  to  the  benefit  of  the 
practice  to  dociunent  and  retain  a  record 
of  the  request  and  any  written  or  oral 
response  (or  nonresponse).  This  step  is 
extremely  important  if  the  practice 
intends  to  rely  on  that  response  to  guide 
it  in  future  decisions,  actions,  or  claim 
reimbursement  requests  or  appeals. 

In  short,  it  is  in  the  best  interest  of  all 
physician  practices,  regardless  of  size, 
to  have  procedures  to  create  and  retain 
appropriate  documentation.  The 
following  record  retention  guidelines 
are  suggested; 

•  The  length  of  time  that  a  practice’s 
records  are  to  be  retained  can  be 
specified  in  the  physician  practice’s 
standards  and  procedures  (Federal  and 
State  statutes  should  be  consulted  for 
specific  time  firames,  if  applicable); 

•  Medical  records  (if  in  the 
possession  of  the  physician  practice) 
need  to  be  secured  against  loss, 
destruction,  unauthorized  access, 
unauthorized  reproduction,  corruption, 
or  damage;  and 

3<  There  are  various  Federal  regulations  governing 
the  privacy  of  patient  records  and  the  retention  of 
certain  t}q)es  of  patient  records.  Many  states  also 
have  record  retention  statutes.  Practices  should 
check  with  their  state  medical  society  and/or 
affiliated  professional  association  for  assistance  in 
ascertaining  these  requirements  for  their  particular 
specialty  and  location. 


•  Standards  and  procedures  can 
stipulate  the  disposition  of  medical 
records  in  the  event  the  practice  is  sold 
or  closed. 

Step  Three:  Designation  of  a 
Compliance  Officer/Contact(s) 

After  the  audits  have  been  completed 
and  the  risk  areas  identified,  ideally  one 
member  of  the  physician  practice  staff 
needs  to  accept  the  responsibility  of 
developing  a  corrective  action  plan,  if 
necessaiy',  and  oversee  the  practice’s 
adherence  to  that  plan.  This  person  can 
either  be  in  charge  of  all  compliance 
activities  for  the  practice  or  play  a 
limited  role  merely  to  resolve  the 
current  issue.  In  a  formalized 
institutional  compliance  program  there 
is  a  compliance  officer  who  is 
responsible  for  overseeing  the 
implementation  and  day-to-day 
operations  of  the  compliance  program. 
However,  the  resource  constraints  of 
physician  practices  make  it  so  that  it  is 
often  impossible  to  designate  one 
person  to  be  in  charge  of  compliemce 
functions. 

It  is  acceptable  for  a  physician 
practice  to  designate  more  than  one 
employee  with  compliance  monitoring 
responsibility.  In  lieu  of  having  a 
designated  compliance  officer,  the 
physician  practice  could  instead 
describe  in  its  standeuds  and  procedures 
the  compliance  functions  for  which 
designated  employees,  known  as 
“compliance  contacts,”  would  be 
responsible.  For  example,  one  employee 
could  be  responsible  for  preparing 
written  standards  and  procedures,  while 
another  could  be  responsible  for 
conducting  or  arranging  for  periodic 
audits  and  ensuring  that  hilling 
questions  are  emswered.  Therefore,  the 
compliance-related  responsibilities  of 
the  designated  person  or  persons  may  be 
only  a  portion  of  his  or  her  duties. 

Another  possibility  is  that  one 
individual  could  serve  as  compliance 
officer  for  more  than  one  entity.  In 
situations  where  staffing  limitations 
mandate  that  the  practice  cannot  afford 
to  designate  a  person(s)  to  oversee 
compliance  activities,  the  practice  could 
outsomree  all  or  part  of  the  functions  of 
a  compliance  officer  to  a  third  party, 
such  as  a  consultant,  PPMC,  MSO,  IPA 
or  third-party  hilling  company. 
However,  if  this  role  is  outsourced,  it  is 
beneficicil  for  the  compliance  officer  to 
have  sufficient  interaction  with  the 
physician  practice  to  be  able  to 
effectively  understand  the  inner 
workings  of  the  practice.  For  example, 
consultants  that  are  not  in  close 
geographic  proximity  to  a  practice  may 
not  be  effective  compliance  officers  for 
the  practice. 
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One  suggestion  for  how  to  maintain 
continual  interaction  is  for  the  practice 
to  designate  someone  to  serve  as  a 
liaison  with  the  outsourced  compliance 
officer.  This  would  help  ensure  a  strong 
tie  between  the  compliance  officer  and 
the  practice’s  daily  operations. 
Outsourced  compliance  officers,  who 
spend  most  of  their  time  offsite,  have 
certain  limitations  that  a  physician 
practice  should  consider  before  making 
such  a  critical  decision.  These 
limitations  can  include  lack  of 
understanding  as  to  the  inner  workings 
of  the  practice,  accessibility  and 
possible  conflicts  of  interest  when  one 
compliance  officer  is  serving  several 
practices. 

If  the  physician  practice  decides  to 
designate  a  particular  person(s)  to 
oversee  all  compliance  activities,  not 
just  those  in  conjimction  with  the  audit- 
related  issue,  the  following  is  a  list  of 
suggested  duties  that  the  practice  may 
want  to  assign  to  that  person(s); 

•  Overseeing  and  monitoring  the 
implementation  of  the  compliance 
program; 

•  Establishing  methods,  such  as 
periodic  audits,  to  improve  the 
practice’s  efficiency  and  quality  of 
services,  and  to  reduce  the  practice’s 
vulnerability  to  fraud  and  abuse; 

•  Periodically  revising  the 
compliance  program  in  light  of  changes 
in  the  needs  of  the  practice  or  changes 
in  the  law  and  in  the  standards  and 
procedures  of  Government  and  private 
payor  health  plans; 

•  Developing,  coordinating  and 
participating  in  a  training  program  that 
focuses  on  the  components  of  the 
compliance  program,  and  seeks  to 
ensure  that  training  materials  are 
appropriate; 

•  Ensuring  that  the  HHS-OIG’s  List  of 
Excluded  Individuals  and  Entities,  and 
the  General  Services  Administration’s 
(GSA’s)  List  of  Parties  Debarred  from 
Federal  Programs  have  been  checked 
with  respect  to  all  employees,  medical 
staff  and  independent  contractors; 

and 


The  HHS-OIG  “List  of  Excluded  Individuals/ 
Entities”  provides  information  to  health  care 
providers,  patients,  and  others  regarding 
individuals  and  entities  that  are  excluded  from 
participation  in  Federal  health  care  programs.  This 
report,  in  both  an  on-line  searchable  and 
downloadable  database,  can  be  located  on  the 
Internet  at  http://www.hhs.gov/oig.  The  OIG 
sanction  information  is  readily  available  to  users  in 
two  formats  on  over  15,000  individuals  and  entities 
currently  excluded  from  program  participation 
through  action  taken  by  the  OIG.  The  on-line 
searchable  database  allows  users  to  obtain 
information  regarding  excluded  individuals  and 
entities  sorted  by:  (1)  The  legal  bases  for  exclusions: 
(2)  the  types  of  individuals  and  entities  excluded 
by  the  OIG;  and  (3)  the  States  where  excluded 
individuals  reside  or  entities  do  business.  In 


•  Investigating  any  report  or 
allegation  concerning  possible  unethical 
or  improper  business  practices,  and 
monitoring  subsequent  corrective  action 
and/or  compliance. 

Each  physician  practice  needs  to 
assess  its  own  practice  situation  and 
determine  what  best  suits  that  practice 
in  terms  of  compliance  oversight. 

Step  Four:  Conducting  Appropriate 
Training  and  Education 

Education  is  an  important  part  of  any 
compliance  program  and  is  the  logical 
next  step  after  problems  have  been 
identified  and  the  practice  has 
designated  a  person  to  oversee 
educational  training.  Ideally,  education 
programs  will  be  tailored  to  the 
physician  practice’s  needs,  specialty 
and  size  and  will  include  both 
compliance  and  specific  training. 

There  are  three  basic  steps  for  setting 
up  educational  objectives: 

•  Determining  who  needs  training 
(both  in  coding  and  billing  and  in 
compliance); 

•  Determining  the  type  of  training 
that  best  suits  the  practice’s  needs  (e.g., 
seminars,  in-service  training,  self-study 
or  other  programs);  and 

•  Determining  when  and  how  often 
education  is  needed  and  how  much 
each  person  should  receive. 

Training  may  be  accomplished 
through  a  variety  of  means,  including 
in-person  training  sessions  (j.e.,  either 
on  site  or  at  outside  seminars), 
distribution  of  newsletters, or  even  a 
readily  accessible  office  bulletin  board. 
Regardless  of  the  training  modality 
used,  a  physician  practice  should 
ensure  that  the  necessary  education  is 
communicated  effectively  and  that  the 
practice’s  employees  come  away  fi-om 
the  training  with  a  better  understanding 
of  the  issues  covered. 

1.  Compliance  Training 

Under  the  direction  of  the  designated 
compliance  officer/contact,  both  initial 
and  recfirrent  training  in  compliance  is 
advisable,  both  with  respect  to  the 
compliance  program  itself  and 
applicable  statutes  and  regulations. 
Suggestions  for  items  to  include  in 
compliance  training  are:  The  operation 
and  importance  of  the  compliance 
program;  the  consequences  of  violating 
the  standards  and  procedures  set  forth 
in  the  program;  and  the  role  of  each 


addition,  the  General  Services  Administration 
maintains  a  monthly  listing  of  debarred  contractors, 
“List  of  Parties  Debarred  from  Federal  Programs,” 
at  http://www.amet.gov/epls. 

HGFA  also  offers  free  online  training  for 
general  fraud  and  abuse  issues  at  http:// 
www.hcfa.gov/medlearn.  See  Appendix  F  for 
additional  information. 


employee  in  the  operation  of  the 
compliance  program. 

There  are  two  goals  a  practice  should 
strive  for  when  conducting  compliance 
training:  (1)  All  employees  will  receive 
training  on  how  to  perfonn  their  jobs  in 
compliance  with  the  standards  of  the 
practice  and  any  applicable  regulations; 
and  (2)  each  employee  will  understand 
that  compliance  is  a  condition  of 
continued  employment.  Compliance 
training  focuses  on  explaining  why  the 
practice  is  developing  and  establishing 
a  compliance  program.  The  training 
should  emphasize  that  following  the 
standards  and  procedures  will  not  get  a 
practice  employee  in  trouble,  but 
violating  the  standards  and  procedures 
may  subject  the  employee  to 
disciplinary  measures.  It  is  advisable 
that  new  employees  be  trained  on  the 
compliance  program  as  soon  as  possible 
after  their  start  date  and  employees 
should  receive  refiresher  training  on  an 
annual  basis  or  as  appropriate. 

2.  Coding  and  Billing  Training 

Coding  and  billing  training  on  the 
Federal  health  care  program 
requirements  may  be  necessary  for 
certain  members  of  the  physician 
practice  staff  depending  on  their 
respective  responsibilities.  The  OIG 
understands  that  most  physician 
practices  do  not  employ  a  professional 
coder  and  that  the  physician  is  often 
primarily  responsible  for  all  coding  and 
billing.  However,  it  is  in  the  practice’s 
best  interest  to  ensure  that  individuals 
who  are  directly  involved  with  billing, 
coding  or  other  aspects  of  the  Federal 
health  care  programs  receive  extensive 
education  specific  to  that  individual’s 
responsibilities.  Some  examples  of 
items  that  could  be  covered  in  coding 
and  billing  training  include: 

•  Coding  requirements; 

•  Claim  development  and  submission 
processes; 

•  Signing  a  form  for  a  physician 
without  the  physician’s  authorization; 

•  Proper  documentation  of  services 
rendered; 

•  Proper  billing  standards  and 
procedmes  and  submission  of  accurate 
bills  for  services  or  items  rendered  to 
Federal  health  care  program 
beneficiaries;  and 

•  The  legal  sanctions  for  submitting 
deliberately  false  or  reckless  billings. 

3.  Format  of  the  Training  Program 

Training  may  be  conducted  either  in- 
house  or  by  an  outside  somce.^^ 


As  noted  earlier  in  this  guidance,  another  way 
for  physician  practices  to  receive  training  is  for  the 
physicians  and/or  the  employees  of  the  practice  to 
attend  training  programs  offered  by  outside  entities, 
such  as  a  hospital,  a  local  medical  society  or  a 
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Training  at  outside  seminars,  instead  of 
internal  programs  and  in-service 
sessions,  may  be  an  effective  way  to 
achieve  the  practice’s  training  goals.  In 
fact,  many  community  colleges  offer 
certificate  or  associate  degree  programs 
in  billing  and  coding,  and  professional 
associations  provide  various  kinds  of 
continuing  education  and  certification 
programs.  Many  carriers  also  offer 
billing  training. 

The  physician  practice  may  work 
with  its  third-party  billing  company,  if 
one  is  used,  to  ensure  that 
docmnentation  is  of  a  level  that  is 
adequate  for  the  billing  company  to 
submit  accurate  claims  on  behalf  of  the 
physician  practice.  If  it  is  not,  these 
problem  areas  should  also  be  covered  in 
the  training.  In  addition  to  the  billing 
training,  it  is  advisable  for  physician 
practices  to  maintain  updated  lCD-9, 
HCPCS  and  CPT  manuals  (in  addition  to 
the  carrier  bulletins  construing  those 
sources)  and  make  them  available  to  all 
employees  involved  in  the  billing 
process.  Physician  practices  can  also 
provide  a  source  of  continuous  updates 
on  current  billing  standards  and 
procedures  by  making  publications  or 
Government  documents  that  describe 
current  billing  policies  available  to  its 
employees. 

Pnysician  practices  do  not  have  to 
provide  separate  education  and  training 
programs  for  the  compliance  and  coding 
and  billing  training.  All  in-service 
training  and  continuing  education  can 
integrate  compliance  issues,  as  well  as 
other  core  values  adopted  by  the 
practice,  such  as  quality  improvement 
and  improved  patient  service,  into  their 
curriculum. 

4.  Continuing  Education  on  Compliance 
Issues 

There  is  no  set  formula  for 
determining  how  often  training  sessions 
should  occur.  The  OIG  recommends  that 
there  be  at  least  an  annual  training 
program  for  all  individuals  involved  in 
the  coding  and  billing  aspects  of  the 
practice.®^  Ideally,  new  billing  and 

carrier.  This  sort  of  collaborative  effort  is  an 
excellent  way  for  the  practice  to  meet  the  desired 
training  objective  without  having  to  expend  the 
resources  to  develop  and  implement  in-house 
training. 

^®Some  publications,  such  as  OIG’s  Special  Fraud 
Alerts,  audit  and  inspection  reports,  and  Advisory 
Opinions  are  readily  available  from  the  OIG  and  can 
provide  a  basis  for  educational  courses  and 
programs  for  physician  practice  employees.  See 
Appendix  F  for  a  partial  listing  of  these  documents. 
See  Footnote  3  for  information  on  how  to  obtain 
copies  of  these  documents. 

39  Currently,  the  OIG  is  monitoring  a  significant 
number  of  corporate  integrity  agreements  that 
require  many  of  these  training  elements.  The  OIG 
usually  requires  a  minimum  of  one  hour  annually 
for  basic  training  in  compliance  areas.  Additional 


coding  employees  will  be  trained  as 
soon  as  possible  after  assuming  their 
duties  and  will  work  under  an 
experienced  employee  until  their 
training  has  been  completed. 

Step  Five:  Responding  To  Detected 
Offenses  and  Developing  Corrective 
Action  Initiatives 

When  a  practice  determines  it  has 
detected  a  possible  violation,  the  next 
step  is  to  develop  a  corrective  action 
plan  and  determine  how  to  respond  to 
the  problem.  Violations  of  a  physician 
practice’s  compliance  program, 
significant  failures  to  comply  with 
applicable  Federal  or  State  law,  and 
other  types  of  misconduct  threaten  a 
practice’s  status  as  a  reliable,  honest, 
and  trustworthy  provider  of  health  care. 
Consequently,  upon  receipt  of  reports  or 
reasonable  indications  of  suspected 
noncompliance,  it  is  important  that  the 
compliance  contact  or  other  practice 
employee  look  into  the  allegations  to 
determine  whether  a  significant 
violation  of  applicable  law  or  the 
requirements  of  the  compliance  program 
has  indeed  occurred,  and,  if  so,  take 
decisive  steps  to  correct  the  problem.”*® 
As  appropriate,  such  steps  may  involve 
a  corrective  action  plan,^*  the  return  of 
any  overpayments,  a  report  to  the 
Government,”*^  and/or  a  referral  to  law 
enforcement  authorities. 

One  suggestion  is  that  the  practice,  in 
developing  its  compliance  program, 
develop  its  own  set  of  monitors  and 
warning  indicators.  These  might 
include:  Significant  changes  in  the 
number  and/or  types  of  claim  rejections 
and/or  reductions;  correspondence  from 

training  may  be  necessary  for  specialty  fields  such 
as  claims  development  and  billing. 

Instances  of  noncompliance  must  be 
determined  on  a  case-by-case  basis.  The  existence 
or  amount  of  a  monetary  loss  to  a  health  care 
program  is  not  solely  determinative  of  whether  the 
conduct  should  be  investigated  and  reported  to 
governmental  authorities.  In  fact,  there  may  be 
instances  where  there  is  no  readily  identifiable 
monetary  loss  to  a  health  care  provider,  but 
corrective  actions  are  still  necessary  to  protect  the 
integrity  of  the  applicable  program  and  its 
beneficiaries,  e.g.,  where  services  required  by  a  plan 
of  care  are  not  provided. 

The  physician  practice  may  seek  advice  from 
its  legal  counsel  to  determine  the  extent  of  the 
practice’s  liability  and  to  plan  the  appropriate 
course  of  action. 

■*3  The  OIG  has  established  a  Provider  Self- 
Disclosure  Protocol  that  encourages  providers  to 
voluntarily  report  suspected  fraud.  The  concept  of 
voluntary  self-disclosure  is  premised  on  a 
recognition  that  the  Government  alone  cannot 
protect  the  integrity  of  the  Medicare  and  other 
Federal  health  care  programs.  Health  care  providers 
must  be  willing  to  police  themselves,  correct 
underlying  problems,  and  work  with  the 
Government  to  resolve  these  matters.  The  Provider 
Self-Disclosure  Protocol  can  be  located  on  the  OIG’s 
web  site  at;  www.hhs.gov/oig.  See  Appendix  D  for 
further  information  on  the  Provider  Self-Disclosure 
Protocol. 


the  carriers  and  instirers  challenging  the 
medical  necessity  or  validity  of  claims; 
illogical  patterns  or  unusual  changes  in 
the  pattern  of  CPT— 4,  HCPCS  or  ICD-9 
code  utilization;  and  high  volumes  of 
unusual  charge  or  payment  adjustment 
transactions.  If  any  of  these  warning 
indicators  become  apparent,  then  it  is 
recommended  that  the  practice  follow 
up  on  the  issues.  Subsequently,  as 
appropriate,  the  compliance  procedures 
of  the  practice  may  need  to  be  changed 
to  prevent  the  problem  from  recmring. 

For  potential  criminal  violations,  a 
physician  practice  would  be  well 
advised  in  its  compliance  program 
procedures  to  include  steps  for  prompt 
referral  or  disclosure  to  an  appropriate 
Government  authority  or  law 
enforcement  agency.  In  regard  to 
overpayment  issues,  it  is  advised  that 
the  physician  practice  take  appropriate 
corrective  action,  including  prompt 
identification  and  repayment  of  any 
overpayment  to  the  affected  payor. 

It  is  also  recommended  that  the 
compliance  program  provide  for  a  full 
internal  assessment  of  all  reports  of 
detected  violations.  If  the  physician 
practice  ignores  reports  of  possible 
fraudulent  activity,  it  is  undermining 
the  very  purpose  it  hoped  to  achieve  by 
implementing  a  compliance  program. 

It  is  advised  that  the  compliance 
program  standards  and  procedures 
include  provisions  to  ensure  that  a 
violation  is  not  compounded  once 
discovered.  In  instances  involving 
individual  misconduct,  the  standards 
and  procedures  might  also  advise  as  to 
whether  the  individuals  involved  in  the 
violation  either  be  retrained, 
disciplined,  or,  if  appropriate, 
terminated.  The  physician  practice  may 
also  prevent  the  compounding  of  the 
violation  by  conducting  a  review  of  all 
confirmed  violations,  and,  if 
appropriate,  self-reporting  the  violations 
to  the  applicable  authority. 

The  physician  practice  may  consider 
the  fact  that  if  a  violation  occurred  and 
was  not  detected,  its  compliance 
program  may  require  modification. 
Physician  practices  that  detect 
violations  could  analyze  the  situation  to 
determine  whether  a  flaw  in  their 
compliance  program  failed  to  anticipate 
the  detected  problem,  or  whether  the 
compliance  program’s  procedures  failed 
to  prevent  the  violation.  In  any  event,  it 
is  prudent,  even  absent  the  detection  of 
any  violations,  for  physician  practices  to 
periodically  review  and  modify  their 
compliance  programs. 

Step  Six:  Developing  Open  Lines  of 
Comm  unication 

In  order  to  prevent  problems  from 
occurring  and  to  have  a  frank  discussion 
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of  why  the  problem  happened  in  the 
first  place,  physician  practices  need  to 
have  open  lines  of  communication. 
Especially  in  a  smaller  practice,  an  open 
line  of  communication  is  an  integral 
part  of  implementing  a  compliance 
program.  Guidance  previously  issued  by 
the  OIG  has  encouraged  the  use  of 
several  forms  of  communication 
between  the  compliance  officer/ 
committee  and  provider  personnel, 
many  of  which  focus  on  formal 
processes  and  are  more  costly  to 
implement  {e.g.,  hotlines  and  e-mail). 
However,  the  OIG  recognizes  that  the 
nature  of  some  physician  practices  is 
not  as  conducive  to  implementing  these 
types  of  measures.  The  nature  of  a  small 
physician  practice  dictates  that  such 
communication  and  information 
exchanges  need  to  be  conducted 
through  a  less  formalized  process  than 
that  which  has  been  envisioned  by  prior 
OIG  guidance. 

In  the  small  physician  practice 
setting,  the  communication  element 
may  be  met  by  implementing  a  clear 
“open  door”  policy  between  the 
physicians  and  compliance  personnel 
and  practice  employees.  This  policy  can 
be  implemented  in  conjunction  with 
less  formal  communication  techniques, 
such  as  conspicuous  notices  posted  in 
common  areas  and/or  the  development 
and  placement  of  a  compliance  bulletin 
board  where  everyone  in  the  practice 
can  receive  up-to-date  compliance 

information.'*® 

A  compliance  program’s  system  for 
meaningful  and  open  communication 
can  include  the  following: 

•  The  requirement  that  employees 
report  conduct  that  a  reasonable  person 
would,  in  good  faith,  believe  to  be 
erroneous  or  fraudulent; 

•  The  creation  of  a  user-friendly 
process  (such  as  an  anonymous  drop 
box  for  larger  practices)  for  effectively 
reporting  erroneous  or  fraudulent 
conduct; 

•  Provisions  in  the  standards  and 
procedmres  that  state  that  a  failure  to 
report  erroneous  or  fraudulent  conduct 
is  a  violation  of  the  compliance 
program; 

•  The  development  of  a  simple  and 
readily  accessible  procedure  to  process 
reports  of  erroneous  or  fraudulent 
conduct; 

•  If  a  billing  company  is  used, . 
communication  to  and  from  the  billing 
company’s  compliance  officer /contact 
and  other  responsible  staff  to  coordinate 
billing  and  compliance  activities  of  the 


In  addition  to  whatever  other  method  of 
communication  is  being  utilized,  the  OIG 
recommends  that  physician  practices  post  the 
HHS-OIG  Hotline  telephone  number  (1-800-HHS- 
TIPS)  in  a  prominent  area. 


practice  and  the  billing  company, 
respectively.  Communication  can 
include,  as  appropriate,  lists  of  reported 
or  identified  concerns,  initiation  and  the 
results  of  internal  assessments,  training 
needs,  regulatory  changes,  and  other 
operational  and  compliance  matters; 

•  The  utilization  of  a  process  that 
maintains  the  anonymity  of  the  persons 
involved  in  the  reported  possible 
erroneous  or  fraudulent  conduct  and  the 
person  reporting  the  concern;  and 

•  Provisions  in  the  standards  and 
procedures  that  there  will  be  no 
retribution  for  reporting  conduct  that  a 
reasonable  person  acting  in  good  faith 
would  have  believed  to  be  erroneous  or 
fraudulent. 

The  OIG  recognizes  that  protecting 
anonymity  may  not  be  feasible  for  small 
physician  practices.  However,  the  OIG 
believes  all  practice  employees,  when 
seeking  answers  to  questions  or 
reporting  potential  instances  of 
erroneous  or  ft'audulent  conduct,  should 
know  to  whom  to  turn  for  assistance  in 
these  matters  and  should  be  able  to  do 
so  without  fear  of  retribution.  While  the 
physician  practice  may  strive  to 
maintain  tbe  anonymity  of  an 
employee’s  identity,  it  also  needs  to 
make  clear  that  there  may  be  a  point  at 
which  the  individual’s  identity  may 
become  known  or  may  have  to  be 
revealed  in  certain  instances. 

Step  Seven:  Enforcing  Disciplinary 
Standards  Through  Well-Publicized 
Guidelines 

Finally,  the  last  step  that  a  physician 
practice  may  wish  to  take  is  to 
incorporate  measures  into  its  practice  to 
ensure  that  practice  employees 
understand  the  consequences  if  they 
behave  in  a  non-compliant  manner.  An 
effective  physician  practice  compliance 
program  includes  procedures  for 
enforcing  and  disciplining  individuals 
who  violate  the  practice’s  compliance  or 
other  practice  standards.  Enforcement 
and  disciplinary  provisions  are 
necessary  to  add  credibility  and 
integrity  to  a  compliance  program. 

The  OIG  recommends  that  a  physician 
practice’s  enforcement  and  disciplinary 
mechanisms  ensure  that  violations  of 
the  practice’s  compliance  policies  will 
result  in  consistent  and  appropriate 
sanctions,  including  the  possibility  of 
termination,  against  the  offending 
individual.  At  the  same  time,  it  is 
advisable  that  the  practice’s 
enforcement  and  disciplinary 
procedures  be  flexible  enough  to 
account  for  mitigating  or  aggravating 
circvunstances.  The  procedures  might 
also  stipulate  that  individuals  who  fail 
to  detect  or  report  violations  of  the 
compliance  program  may  also  be  subject 


to  discipline.  Disciplinary  actions  could 
include:  Warnings  (oral);  reprimands 
(written);  probation;  demotion; 
temporary  suspension;  termination; 
restitution  of  damages;  and  referral  for 
criminal  prosecution.  Inclusion  of 
disciplinary  guidelines  in  in-house 
training  and  procedure  manuals  is 
sufficient  to  meet  the  “well  publicized” 
standard  of  this  element. 

It  is  suggested  that  any 
communication  resulting  in  the  finding 
of  non-compliant  conduct  be 
documented  in  the  compliance  files  by 
including  the  date  of  incident,  name  of 
the  reporting  party,  name  of  the  person 
responsible  for  taking  action,  and  the 
follow-up  action  taken.  Another 
suggestion  is  for  physician  practices  to 
conduct  checks  to  make  sure  all  current 
and  potential  practice  employees  are  not 
listed  on  the  OIG  or  GSA  lists  of 
individuals  excluded  from  participation 
in  Federal  health  care  or  Government 
procurement  programs.^'* 

C.  Assessing  A  Voluntary  Compliance 
Program 

A  practice’s  commitment  to 
compliance  can  best  be  assessed  by  the 
active  application  of  compliance 
principles  in  the  day-to-day  operations 
of  the  practice.  Compliance  programs 
are  not  just  written  standards  and 
procedures  that  sit  on  a  shelf  in  the 
main  office  of  a  practice,  but  are  an 
everyday  part  of  the  practice  operations. 
It  is  by  integrating  the  compliance 
program  into  the  practice  cultiue  that 
the  practice  can  best  achieve  maximum 
benefit  from  its  compliance  program. 

in.  Conclusion 

Just  as  immunizations  are  given  to 
patients  to  prevent  them  from  becoming 
ill,  physician  practices  may  view  the 
implementation  of  a  voluntary 
compliance  program  as  comparable  to  a 
form  of  preventive  medicine  for  the 
practice.  This  voluntary  compliance 
program  guidance  is  intended  to  assist 
physicicm  practices  in  developing  cmd 
implementing  internal  controls  and 
procedures  that  promote  adherence  to 
Federal  health  care  program 
requirements. 

As  stated  earlier,  physician 
compliance  programs  do  not  need  to  be 
time  or  resource  intensive  and  can  be 
developed  in  a  manner  that  best  reflects 
the  nature  of  each  individual  practice. 
Many  of  the  recommendations  set  forth 
in  this  document  are  ones  that  many 
physician  practices  already  have  in 
place  and  are  simply  good  business 
practices  that  can  be  adhered  to  with  a 


See  Footnote  35  for  information  on  how  to 
access  these  lists. 
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reasonable  amount  of  effort.  By 
implementing  an  effective  compliance 
program,  appropriate  for  its  size  and 
resources,  and  making  compliance 
principles  an  active  part  of  the  practice 
culture,  a  physician  practice  can  help 
prevent  and  reduce  erroneous  or 
fraudulent  conduct  in  its  practice.  These 
efforts  can  also  streamline  and  improve 
the  business  operations  within  the 
practice  and  therefore  innoculate  itself 
against  future  problems. 

Dated:  September  27,  2000. 

June  Gibbs  Brown, 

Inspector  General. 

Appendix  A:  Additional  Risk  Areas 

Appendix  A  describes  additional  risk  areas 
that  a  physician  practice  may  wish  to  address 
during  the  development  of  its  compliance 
program.  If  any  of  the  following  risk  areas  are 
applicable  to  the  practice,  the  practice  may 
want  to  consider  addressing  the  risk  areas  by 
incorporating  them  into  the  practice’s  written 
standards  and  procedures  manual  and 
addressing  them  in  its  training  program. 

I.  Reasonable  and  Necessary  Services 

A.  Local  Medical  Review  Policy 

An  area  of  concern  for  physicians  relating 
to  determinations  of  reasonable  and 
necessary  services  is  the  variation  in  local 
medical  review  policies  (LMRPs)  among 
carriers.  Physicians  are  supposed  to  bill  the 
Federal  health  care  programs  only  for  items 
and  services  that  are  reasonable  and 
necessary.  However,  in  order  to  determine 
whether  an  item  or  service  is  reasonable  and 
necessary  under  Medicare  guidelines,  the 
physician  must  apply  the  appropriate 
LMRP.i 

With  the  exception  of  claims  that  are 
properly  coded  and  submitted  to  Medicare 
solely  for  the  purpose  of  obtaining  a  written 
denial,  physician  practices  are  to  bill  the 
Federal  health  programs  only  for  items  and 
services  that  are  covered.  In  order  to 
determine  if  an  item  or  service  is  covered  for 
Medicare,  a  physician  practice  must  be 
knowledgeable  of  the  LMRPs  applicable  to  its 
practice’s  jurisdiction.  The  practice  may 
contact  its  carrier  to  request  a  copy  of  the 
pertinent  LMRPs,  and  once  the  practice 
receives  the  copies,  they  can  be  incorporated 
into  the  practice’s  written  standards  and 
procedures  manual.  When  the  LMRP 
indicates  that  an  item  or  service  may  not  be 
covered  by  Medicare,  the  physician  practice 
is  responsible  to  convey  this  information  to 
the  patient  so  that  the  patient  can  make  an 
informed  decision  concerning  the  health  care 
services  he/she  may  want  to  receive. 
Physician  practices  convey  this  information 
through  Advance  Beneficiary  Notices 
(ABNs). 


'  HCFA  has  recently  developed  a  web  site  which, 
when  completed  by  the  end  of  the  year  2000,  will 
contain  the  LMRPs  for  each  of  the  contractors 
across  the  coimtry.  The  web  site  can  be-accessed  at 
http://www.lmrp.net. 


B.  Advance  Beneficiary  Notices 
Physicians  are  required  to  provide  ABNs 
before  they  provide  services  that  they  know 
or  believe  Medicare  does  not  consider 
reasonable  and  necessary.  (The  one  exception 
to  this  requirement  is  for  services  that  are 
performed  pursuant  to  EMTALA 
requirements  as  described  in  section  II.A).  A 
properly  executed  ABN  acknowledges  that 
coverage  is  uncertain  or  yet  to  be  determined, 
and  stipulates  that  the  patient  promises  to 
pay  the  bill  if  Medicare  does  not.  Patients 
who  are  not  notified  before  they  receive  such 
services  are  not  responsible  for  payment.  The 
ABN  must  be  sufficient  to  put  the  patient  on 
notice  of  the  reasons  why  the  physician 
believes  that  the  payment  may  be  denied. 

The  objective  is  to  give  the  patient  sufficient 
information  to  allow  an  informed  choice  as 
to  whether  to  pay  for  the  service. 

Accordingly,  each  ABN  should: 

I.  Be  in  writing: 

II.  Identify  the  specific  service  that  may  be 
denied  (procedure  name  and  CPT/HCPC 
code  is  recommended); 

III.  State  the  specific  reason  why  the 
physician  believes  that  service  may  be 
denied:  and 

IV.  Be  signed  by  the  patient  acknowledging 
that  the  required  information  was  provided 
and  that  the  patient  assumes  responsibility 
to  pay  for  the  service. 

The  Medicare  Carrier’s  Manual^  provides 
that  an  ABN  will  not  be  acceptable  if:  (1)  The 
patient  is  asked  to  sign  a  blank  ABN  form; 
or  (2)  the  ABN  is  used  routinely  without 
regard  to  a  particularized  need.  The  routine 
use  of  ABNs  is  generally  prohibited  because 
the  ABN  must  state  the  specific  reason  the 
physician  anticipates  that  the  specific  service 
will  not  be  covered. 

A  common  risk  area  associated  with  ABNs 
is  in  regard  to  diagnostic  tests  or  services. 
There  are  three  steps  that  a  physician 
practice  can  take  to  help  ensure  it  is  in 
compliance  with  the  regulations  concerning 
ABNs  for  diagnostic  tests  or  services: 

1.  Determine  which  tests  are  not  covered 
under  national  coverage  rules; 

2.  Determine  which  tests  are  not  covered 
under  local  coverage  rules  such  as  LMRPs 
(contact  the  practice’s  carrier  to  see  if  a 
listing  has  been  assembled);  and 

3.  Determine  which  tests  are  only  covered  for 
certain  diagnoses. 

The  OIG  is  aware  that  the  use  of  ABNs  is 
an  area  where  physician  practices  experience 
numerous  difficulties.  Practices  can  help  to 
reduce  problems  in  this  area  by  educating 
their  physicians  and  office  staff  on  the 
correct  use  of  ABNs,  obtaining  guidance  from 
the  carrier  regarding  their  interpretation  of 
whether  an  ABN  is  necessary  where  the 
service  is  not  covered,  developing  a  standard 
form  for  all  diagnostic  tests  (most  carriers 
have  a  developed  model),  and  developing  a 
process  for  handling  patients  who  refuse  to 
sign  ABNs. 


2  The  relevant  manual  provisions  are  located  at 
MCM,  Part  HI,  §§  7300  and  7320.  This  section  of  the 
manual  also  includes  the  carrier’s  recommended 
form  of  an  ABN. 


C.  Physician  Liability  for  Certifications  in  the 
Provision  of  Medical  Equipment  and 
Supplies  and  Home  Health  Services 

In  January  1999,  the  OIG  issued  a  Special 
Fraud  Alert  on  this  topic,  which  is  available 
on  the  OIG  web  site  at  www.hbs.gov/oig/ 
frdalrt/index.htm.  The  following  is  a 
summary  of  the  Special  Fraud  Alert. 

The  OIG  issued  the  Special  Fraud  Alert  to 
reiterate  to  physicians  the  legal  and 
programmatic  significance  of  physician 
certifications  made  in  connection  with  the 
ordering  of  certain  items  and  services  for 
Medicare  patients.  In  light  of  information 
obtained  through  OIG  provider  audits,  the 
OIG  deemed  it  necessary  to  remind 
physicians  that  they  may  be  subject  to 
criminal,  civil  and  administrative  penalties 
for  signing  a  certification  when  they  know 
that  the  information  is  false  or  for  signing  a 
certification  with  reckless  disregard  as  to  the 
truth  of  the  information.  (See  Appendix  B 
and  Appendix  C  for  more  detailed 
information  on  the  applicable  statutes). 

Medicare  has  conditioned  payment  for 
many  items  and  services  on  a  certification 
signed  by  a  physician  attesting  that  the 
physician  has  reviewed  the  patient’s 
condition  and  has  determined  that  an  item  or 
service  is  reasonable  and  necessary.  Because 
Medicare  primarily  relies  on  the  professional 
judgment  of  the  treating  physician  to 
determine  the  reasonable  and  necessary 
nature  of  a  given  service  or  supply,  it  is 
important  that  physicians  provide  complete 
and  accurate  information  on  any 
certifications  they  sign.  Physician 
certification  is  obtained  through  a  variety  of 
forms,  including  prescriptions,  orders,  and 
Certificates  of  Medical  Necessity  (CMNs). 

Two  areas  where  physician  certification  as  to 
whether  an  item  or  service  is  reasonable  and 
necessary  is  essential  and  which  are 
vulnerable  to  abuse  are:  (1)  Home  health 
services:  and  (2)  durable  medical  equipment. 

By  signing  a  CMN,  the  physician 
represents  that: 

1.  He  or  she  is  the  patient’s  treating  physician 
and  that  the  information  regarding  the 
physician’s  address  and  unique  physician 
identification  number  (UPIN)  is  correct; 

2.  the  entire  CMN,  including  the  sections 
filled  out  by  the  supplier,  was  completed 
prior  to  the  physician’s  signature;  and 

3.  the  information  in  section  B  relating  to 
whether  the  item  or  service  is  reasonable 
and  necessary  is  true,  accurate,  and 
complete  to  the  best  of  the  physician’s 
knowledge. 

Activities  such  as  signing  blank  CMNs, 
signing  a  CMN  without  seeing  the  patient  to 
verify  the  item  or  service  is  reasonable  and 
necessary,  and  signing  a  CMN  for  a  service 
that  the  physician  knows  is  not  reasonable 
and  necessary  are  activities  that  can  lead  to 
criminal,  civil  and  administrative  penalties. 

Ultimately,  it  is  advised  that  physicians 
carefully  review  any  form  of  certification 
(order,  prescription  or  CMN)  before  signing  it 
to  verify  that  the  information  contained  in 
the  certification  is  both  complete  and 
accurate. 
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D.  Billing  for  Non-covered  Services  as  if 
Covered 

In  some  instances,  we  are  aware  that 
physician  practices  submit  claims  for 
services  in  order  to  receive  a  denial  from  the 
carrier,  thereby  enabling  the  patient  to 
submit  the  denied  claim  for  pajmient  to  a 
secondary  payer. 

A  common  question  relating  to  this  risk 
area  is:  If  the  medical  services  provided  are 
not  covered  under  Medicare,  but  the 
secondary  or  supplemental  insurer  requires  a 
Medicare  rejection  in  order  to  cover  the 
services,  then  would  the  original  submission 
of  the  claim  to  Medicare  be  considered 
fraudulent?  Under  the  applicable  regulations, 
the  OIG  would  not  consider  such 
submissions  to  be  fraudulent.  For  example, 
the  denial  may  be  necessary  to  establish 
patient  liability  protections  as  stated  in 
section  1879  of  the  Social  Security  Act  (the 
Act)  (codified  at  42  U.S.C.  1395pp).  As 
stated.  Medicare  denials  may  also  be  required 
so  that  the  patient  can  seek  payment  from  a 
secondary  insurer.  In  instances  where  a  claim 
is  being  submitted  to  Medicare  for  this 
purpose,  the  physician  should  indicate  on 
the  claim  submission  that  the  claim  is  being 
submitted  for  the  purpose  of  receiving  a 
denial,  in  order  to  bill  a  secondary  insurance 
carrier.  This  step  should  assist  carriers  and 
prevent  inadvertent  payments  to  which  the 
physician  is  not  entitled. 

In  some  instances,  however,  the  carrier 
pays  the  claim  even  though  the  service  is 
non-covered,  and  even  though  the  physician 
did  not  intend  for  payment  to  be  made.  When 
this  occurs,  the  physician  has  a  responsibility 
to  refund  the  amount  paid  and  indicate  that 
the  service  is  not  covered. 

II.  Physician  Relationships  with  Hospitals 

A.  The  Physician  Role  in  EMTALA 

The  Emergency  Medical  Treatment  and 
Active  Labor  Act  (EMTALA),  42  U.S.C. 
1395dd,  is  an  area  that  has  been  receiving 
increasing  scrutiny.  The  statute  is  intended 
to  ensure  that  all  patients  who  come  to  the 
emergency  department  of  a  hospital  receive 
care,  regardless  of  their  insurance  or  ability 
to  pay.  Both  hospitals  and  physicians  need 
to  work  together  to  ensure  compliance  with 
the  provisions  of  this  law. 

The  statute  imposes  three  fundamental 
requirements  upon  hospitals  that  participate 
in  the  Medicare  program  with  regard  to 
patients  requesting  emergency  care.  First,  the 
hospital  must  conduct  an  appropriate 
medical  screening  examination  to  determine 
if  an  emergency  medical  condition  exists.^ 
Second,  if  the  hospital  determines  that  an 
emergency  medical  condition  exists,  it  must 
either  provide  the  treatment  necessary  to 
stabilize  the  emergency  medical  condition  or 
comply  with  the  statute’s  requirements  to 
effect  a  proper  transfer  of  a  patient  whose 
condition  has  not  been  stabilized.^  A  hospital 
is  considered  to  have  met  this  second 
requirement  if  an  individual  refuses  the 
hospital’s  offer  of  additional  examination  or 
treatment,  or  refuses  to  consent  to  a  transfer. 


3  See  42  U.S.C.  1395dd(a). 
■•See 42  U.S.C.  1395dd{b)(l). 


after  having  been  informed  of  the  risks  and 
benefits.® 

If  an  individual’s  emergency  medical 
condition  has  not  been  stabilized,  the 
statute’s  third  requirement  is  activated.  A 
hospital  may  not  transfer  an  individual  with 
an  unstable  emergency  medical  condition 
unless:  (1)  The  individual  or  his  or  her 
representative  makes  a  written  request  for 
transfer  to  another  medical  facility  after  being 
informed  of  the  risk  of  transfer  and  the 
transferring  hospital’s  obligation  under  the 
statute  to  provide  additional  examination  or 
treatment;  (2)  a  physician  has  signed  a 
certification  summarizing  the  medical  risks 
and  benefits  of  a  transfer  and  certifying  that, 
based  upon  the  information  available  at  the 
time  of  transfer,  the  medical  benefits 
reasonably  expected  from  the  transfer 
outweigh  the  increased  risks;  or  (3)  if  a 
physician  is  not  physically  present  when  the 
transfer  decision  is  made,  a  qualified  medical 
person  signs  the  certification  after  the 
physician,  in  consultation  with  the  qualified 
medical  person,  has  made  the  determination 
that  the  benefits  of  transfer  outweigh  the 
increased  risks.  The  physician  must  later 
countersign  the  certification.® 

Physician  and/or  hospital  misconduct  may 
result  in  violations  of  the  statute.^  One  area 
of  particular  concern  is  physician  on-call 
responsibilities.  Physician  practices  whose 
members  serve  as  on-call  emergency  room 
physicians  with  hospitals  are  advised  to 
familiarize  themselves  with  the  hospital’s 
policies  regarding  on-call  physicians.  This 
can  be  done  by  reviewing  the  medical  staff 
bylaws  or  policies  and  procedures  of  the 
hospital  that  must  define  the  responsibility  of 
on-call  physicians  to  respond  to,  examine, 
and  treat  patients  with  emergency  medical 
conditions.  Physicians  should  also  be  aware 
of  the  requirement  that,  when  medically 
indicated,  on-call  physicians  must  generally 
come  to  the  hospital  to  examine  the  patient. 
The  exception  to  this  requirement  is  that  a 
patient  may  be  sent  to  see  the  on-call 
physician  at  a  hospital-owned  contiguous  or 
on-campus  facility  to  conduct  or  complete 
the  medical  screening  examination  as  long 
as: 

1.  All  persons  with  the  same  medical 
condition  are  moved  to  this  location; 

2.  there  is  a  bona  fide  medical  reason  to  move 
the  patient;  and 

3.  qualified  medical  personnel  accompany 
the  patient. 

B.  Teaching  Physicians 

Special  regulations  apply  to  teaching 
physicians’  billings.  Regulations  provide  that 
services  provided  by  teaching  physicians  in 
teaching  settings  are  generally  payable  under 
the  physician  fee  schedule  only  if  the 
services  are  personally  furnished  by  a 
physician  who  is  not  a  resident  or  the 


5  See  42  U.S.C.  1395dd(b)(2)  and  (3). 
e  See  42  U.S.C.  1395dd(c)(l)(A). 

^  Hospitals  and  physicians,  including  on-call 
physicians,  who  violate  the  statute  may  face 
penalties  that  include  civil  fines  of  up  to  $50,000 
(or  not  more  than  $25,000  in  the  case  of  a  hospital 
with  less  than  100  beds)  per  violation,  and 
physicians  may  be  excluded  from  participation  in 
the  Federal  health  care  programs. 


services  are  furnished  by  a  resident  in  the 
presence  of  a  teaching  physician.® 

Unless  a  service  falls  under  a  specified 
exception,  such  as  the  Primary  Care 
Exception,®  the  teaching  physician  must  be 
present  during  the  key  portion  of  any  service 
or  procedure  for  which  payment  is  sought.^® 
Physicians  should  ensure  the  following  with 
respect  to  services  provided  in  the  teaching 
physician  setting 

•  Only  services  actually  provided  are 
billed; 

•  Every  physician  who  provides  or 
supervises  the  provision  of  services  to  a 
patient  is  responsible  for  the  correct 
documentation  of  the  services  that  were 
rendered; 

•  Every  physician  is  responsible  for 
assuring  that  in  cases  where  the  physician 
provides  evaluation  and  management  (E&M) 
services,  a  patient’s  medical  record  includes 
appropriate  documentation  of  the  applicable 
key  components  of  the  E&M  services 
provided  or  supervised  by  the  physician  (e.g., 
patient  history,  physician  examination,  and 
medical  decision  making),  as  well  as 
documentation  to  adequately  reflect  the 
procedure  or  portion  of  the  services  provided 
by  the  physician;  and 

•  Unless  specifically  excepted  by 
regulation,  every  physician  must  document 
his  or  her  presence  during  the  key  portion  of 
any  service  or  procedure  for  which  payment 
is  sought. 

C.  Gainsharing  Arrangements  and  Civil 
Monetary  Penalties  for  Hospital  Payments  to 
Physicians  to  Reduce  or  Limit  Services  to 
Beneficiaries 

In  July  1999,  the  OIC  issued  a  Special 
Fraud  Alert  on  this  topic,  which  is  available 
on  the  OIG  web  site  at  www.hhs.gov/oig/ 
frdalrt/index.htm.  The  following  is  a 
summary  of  the  Special  Fraud  Alert. 

The  term  “gainsharing”  typically  refers  to 
an  arrangement  in  which  a  hospital  gives  a 
physician  a  percentage  share  of  any 
reduction  in  the  hospital’s  costs  for  patient 
care  attributable  in  part  to  the  physician’s 
efforts.  The  civil  monetary  penalty  (CMP) 
that  applies  to  gainsharing  arrangements  is 
set  forth  in  42  U.S.C.  1320a-7a(b)(l).  This 
section  prohibits  any  hospital  or  critical 
access  hospital  from  knowingly  making  a 
payment  directly  or  indirectly  to  a  physician 
as  an  inducement  to  reduce  or  limit  services 
to  Medicare  or  Medicaid  beneficiaries  under 
a  physician’s  care. 

It  is  the  QIC’s  position  that  the  Civil 
Monetary  Penalties  Law  clearly  prohibits  any 
gainsharing  arrangements  that  involve 
payments  by,  or  on  behalf  of,  a  hospital  to 
physicians  with  clinical  care  responsibilities 
to  induce  a  reduction  or  limitation  of  services 
to  Medicare  or  Medicaid  beneficiaries. 
However,  hospitals  and  physicians  are  not 
prohibited  from  working  together  to  reduce 
unnecessary  hospital  costs  through  other 


«  42  CFR  415.150  through  415.190. 

9  42  CFR  415.174. 

^°Id. 

**  This  section  is  not  intended  to  be  and  is  not 
a  complete  reference  for  teaching  physicians.  It  is 
strongly  recommended  that  those  physicians  who 
practice  in  a  teaching  setting  consult  their 
respective  hospitals  for  more  guidance. 
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arrangements.  For  example,  hospitals  and 
physicians  may  enter  into  personal  services 
contracts  where  hospitals  pay  physicians 
based  on  a  fixed  fee  at  fair  market  value  for 
services  rendered  to  reduce  costs  rather  than 
a  fee  based  on  a  share  of  cost  savings. 

D.  Physician  Incentive  Arrangements 

The  OIG  has  identified  potentially  illegal 
practices  involving  the  offering  of  incentives 
by  entities  in  an  effort  to  recruit  and  retain 
physicians.  The  OIG  is  concerned  that  the 
intent  behind  offering  incentives  to 
physicians  may  not  be  to  recruit  physicians, 
but  instead  the  offer  is  intended  as  a  kickback 
to  obtain  and  increase  patient  referrals  from 
physicians.  These  recruitment  incentive 
arrangements  are  implicated  by  the  Anti- 
Kickback  Statute  because  they  cem  constitute 
remuneration  offered  to  induce,  or  in  return 
for,  the  referral  of  business  paid  for  by 
Medicare  or  Medicaid. 

Some  examples  of  questionable  incentive 
arrangements  are: 

•  Provision  of  free  or  significantly 
discounted  billing,  nursing,  or  other  staff 
services. 

•  Payment  of  the  cost  of  a  physician’s 
travel  and  expenses  for  conferences. 

•  Payment  for  a  physician’s  services  that 
require  few,  if  any,  substantive  duties  by  the 
physician. 

•  Guarantees  that  if  the  physician’s  income 
fails  to  reach  a  predetermined  level,  the 
entity  will  supplement  the  remainder  up  to 

a  certain  amount. 

III.  Physician  Billing  Practices 

A.  Third-Party  Billing  Services 

Physicians  should  remember  that  they 
remain  responsible  to  the  Medicare  program 
for  bills  sent  in  the  physician’s  name  or 
containing  the  physician’s  signature,  even  if 
the  physician  had  no  actual  knowledge  of  a 
billing  impropriety.  The  attestation  on  the 
HCFA  1500  form,  i.e.,  the  physician’s 
signature  line,  states  that  the  physician’s 
services  were  billed  properly.  In  other  words, 
it  is  no  defense  for  the  physician  if  the 
physician’s  billing  service  improperly  bills 
Medicare. 

One  of  the  most  common  risk  areas 
involving  billing  services  deals  with 
physician  practices  contracting  with  billing 
services  on  a  percentage  basis.  Although 
percentage  based  billing  arrangements  are  not 
illegal  per  se,  the  Office  of  Inspector  General 
has  a  longstanding  concern  that  such 
arrangements  may  increase  the  risk  of 
intentional  upending  and  similar  abusive 

billing  practices.^2 

A  physician  may  contract  with  a  billing 
service  on  a  percentage  basis.  However,  the 
billing  service  cannot  directly  receive  the 
payment  of  Medicare  funds  into  a  bank 
account  that  it  solely  controls.  Under  42 
U.S.G.  1395u{bK6),  Medicare  payments  can 
only  be  made  to  either  the  beneficiary  or  a 
party  (such  as  a  physician)  that  furnished  the 
services  and  accepted  assignment  of  the 


i^This  concern  is  noted  in  Advisory  Opinion  No. 
98—4  and  also  the  Office  of  Inspector  General 
Compliance  Program  Guidance  for  Third-Party 
Medical  Billing  Companies.  Both  are  available  on 
the  OIG  web  site  at  http://www.hhs.gov/oig. 


beneficiary’s  claim.  A  billing  service  that 
contracts  on  a  percentage  basis  does  not 
qualify  as  a  party  that  furnished  services  to 
a  beneficiary,  thus  a  billing  service  cannot 
directly  receive  payment  of  Medicare  funds. 
According  to  the  Medicare  Carriers  Manual 
Section  3060(A),  a  payment  is  considered  to 
be  made  directly  to  the  billing  service  if  the 
service  can  convert  the  payment  to  its  own 
use  and  control  without  the  payment  first 
passing  through  the  control  of  the  physician. 
For  example,  the  billing  service  should  not 
bill  the  claims  under  its  own  name  or  tax 
identification  number.  The  billing  service 
should  bill  claims  under  the  physician’s 
name  and  tax  identification  number.  Nor 
should  a  billing  service  receive  the  pa)mient 
of  Medicare  funds  directly  into  a  bank 
account  over  which  the  billing  service 
maintains  sole  control.  The  Medicare 
payments  should  instead  be  deposited  into  a 
bank  account  over  which  the  provider  has 
signature  control. 

Physician  practices  should  review  the 
third-party  medical  billing  guidance  for 
additional  information  on  third-party  billing 
companies  and  the  compliance  risk  areas 
associated  with  billing  companies. 

B.  Billing  Practices  by  Non-Participating 
Physicians 

Even  though  nonparticipating  physicians 
do  not  accept  payment  directly  fi'om  the 
Medicare  program,  there  are  a  number  of 
laws  that  apply  to  tlie  billing  of  Medicare 
beneficiaries  by  non-participating  physicians. 
Limiting  Gharges 

42  U.S.G.  1395w-4(g)  prohibits  a 
nonparticipating  physician  from  knowingly 
and  willfully  billing  or  collecting  on  a 
repeated  basis  an  actual  charge  for  a  service 
that  is  in  excess  of  the  Medicare  limiting 
charge.  For  example,  a  nonparticipating 
physician  may  not  bill  a  Medicare 
beneficiary  $50  for  an  office  visit  when  the 
Medicare  limiting  charge  for  the  visit  is  $25. 
Additionally,  there  are  numerous  provisions 
that  prohibit  nonparticipating  physicians 
from  knowingly  and  willfully  charging 
patients  in  excess  of  the  statutory  charge 
limitations  for  certain  specified  procedures, 
such  as  cataract  surgery,  mammography 
screening  and  coronary  artery  bypass  surgery. 
Failure  to  comply  with  these  sections  can 
result  in  a  fine  of  up  to  $10,000  per  violation 
or  exclusion  from  participation  in  Federal 
health  care  programs  for  up  to  5  years. 

Refund  of  Excess  Charges 

42  U.S.G.  1 395 w— 4(g)  mandates  that  if  a 
nonparticipating  physician  collects  an  actual 
charge  for  a  service  that  is  in  excess  of  the 
limiting  charge,  the  physician  must  refund 
the  amount  collected  above  the  limiting 
charge  to  the  individual  within  30  days 
notice  of  the  violation.  For  example,  if  a 
physician  collected  $50  ft’om  a  Medicare 
beneficiary  for  an  office  visit,  but  the  limiting 
charge  for  the  visit  was  $25,  the  physician 
must  refund  $25  to  the  beneficiary,  which  is 
the  difference  between  the  amount  collected 
($50)  and  the  limiting  charge  ($25).  Failure 
to  comply  with  this  requirement  may  result 
in  a  fine  of  up  to  $10,000  per  violation  or 
exclusion  from  participation  in  Federal 
health  care  programs  for  up  to  5  years.  ’ 


Specifically,  42  U.S.G.  1395u(l)(A)(iii) 
mandates  that  a  nonparticipating  physician 
must  refund  payments  received  from  a 
Medicare  beneficiary  if  it  is  later  determined 
by  a  Peer  Review  Organization  or  a  Medicare 
carrier  that  the  services  were  not  reasonable 
and  necessary.  Failure  to  comply  with  this 
requirement  may  result  in  a  fine  of  up  to 
$10,000  per  violation  or  exclusion  from 
participation  in  Federal  health  care  programs 
for  up  to  5  years. 

C.  Professional  Courtesy 

The  term  “professional  courtesy’’  is  used  to 
describe  a  number  of  analytically  different 
practices.  The  traditional  definition  is  the 
practice  by  a  physician  of  waiving  all  or  a 
part  of  the  fee  for  services  provided  to  the 
physician’s  office  staff,  other  physicians, 
and/or  their  families.  In  recent  times, 
“professional  courtesy”  has  also  come  to 
mean  the  waiver  of  coinsurance  obligations 
or  other  out-of-pocket  expenses  for 
physicians  or  their  families  (i.e.,  “insurance 
only”  billing),  and  similar  payment 
arrangements  by  hospitals  or  other 
institutions  for  services  provided  to  their 
medical  staffs  or  employees.  While  only  the 
first  of  these  practices  is  truly  “professional 
courtesy,”  in  the  interests  of  clarity  and 
completeness,  we  will  address  all  three. 

In  general,  whether  a  professional  courtesy 
arrangement  runs  afoul  of  the  firaud  and 
abuse  laws  is  determined  by  two  factors:  (i) 
How  the  recipients  of  the  professional 
courtesy  are  selected;  and  (ii)  how  the 
professional  courtesy  is  extended.  If 
recipients  are  selected  in  a  manner  that 
directly  or  indirectly  takes  into  account  their 
ability  to  affect  past  or  future  referrals,  the 
anti-kickback  statute — which  prohibits  giving 
anything  of  value  to  generate  Federal  health 
care  program  business — may  be  implicated.  If 
the  professional  courtesy  is  extended  through 
a  waiver  of  copayment  obligations  (j.e., 
“insurance  only”  billing),  other  statutes  may 
be  implicated,  including  the  prohibition  of 
inducements  to  beneficiaries,  section 
1128A(a)(5)  of  the  Act  (codified  at  42  U.S.G. 
1320a-7a(a)(5)).  Glaims  submitted  as  a  result 
of  either  practice  may  also  implicate  the  civil 
False  Glaims  Act. 

The  following  are  general  observations 
about  professional  courtesy  arrangements  for 
physician  practices  to  consider: 

•  A  physician’s  regular  and  consistent 
practice  of  extending  professional  courtesy 
by  waiving  the  entire  fee  for  services 
rendered  to  a  group  of  persons  (including 
employees,  physicians,  and/or  their  family 
members)  may  not  implicate  any  of  the  OIG’s 
fraud  and  abuse  authorities  so  long  as 
membership  in  the  group  receiving  the 
courtesy  is  determined  in  a  manner  that  does 
not  take  into  account  directly  or  indirectly  . 
any  group  member’s  ability  to  refer  to,  or 
otherwise  generate  Federal  health  care 
program  business  for,  the  physician. 

•  A  physician’s  regular  and  consistent 
practice  of  extending  professional  courtesy 
by  waiving  otherwise  applicable  copayments 
for  services  rendered  to  a  group  of  persons 
(including  employees,  physicians,  and/or 
their  family  members),  would  not  implicate 
the  anti-kickback  statute  so  long  as 
membership  in  the  group  is  determined  in  a 
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manner  that  does  not  take  into  accoimt 
directly  or  indirectly  any  group  member’s 
ability  to  refer  to,  or  otherwise  generate 
Federal  health  care  program  business  for,  the 
physician. 

•  Any  waiver  of  copayment  practice, 
including  that  described  in  the  preceding 
bullet,  does  implicate  section  1128A(a)(5)  of 
the  Act  if  the  patient  for  whom  the 
copayment  is  waived  is  a  Federal  health  care 
program  beneficiary  who  is  not  financially 
needy. 

The  legality  of  particular  professional 
courtesy  arrangements  will  turn  on  the 
specific  facts  presented,  and,  with  respect  to 
the  anti-kickback  statute,  on  the  specific 
intent  of  the  parties.  A  physician  practice 
may  wish  to  consult  with  an  attorney  if  it  is 
uncertain  about  its  professional  comlesy 
arrangements. 

rV.  Other  Risk  Areas 

A.  Rental  of  Space  in  Physician  Offices  by 
Persons  or  Entities  to  Which  Physicians  Refer 

In  February  2000,  the  OIG  issued  a  Special 
Fraud  Alert  on  this  topic,  which  is  available 
on  the  OIG  web  site  at  www.hhs.gov/oig/ 
frdairt/index.htm.  The  following  is  a 
summary  of  the  Special  Fraud  Alert. 

Among  various  relationships  between 
physicians  and  labs,  hospitals,  home  health 
agencies,  etc.,  the  OIG  has  identified 
potentially  illegal  practices  involving  the 
rental  of  space  in  a  physician’s  office  by 
suppliers  that  provide  items  or  services  to 
patients  who  are  referred  or  sent  to  the 
supplier  by  the  physician-landlord.  An 
example  of  a  suspect  arrangement  is  the 
rental  of  physician  office  space  by  a  durable 
medical  equipment  (DME)  supplier  in  a 
position  to  benefit  from  referrals  of  the 
physician’s  patients.  The  OIG  is  concerned 
that  in  such  arrangements  the  rental 
payments  may  be  disguised  kickbacks  to  the 
physician-landlord  to  induce  referrals. 

Space  Rental  Safe  Harbor  to  the  Anti- 
Kickback  Statute 

To  avoid  potentially  violating  the  anti¬ 
kickback  statute,  the  OIG  recommends  that 
rental  agreements  comply  with  all  of  the 
following  criteria  for  the  space  rental  safe 
harbor: 

•  The  agreement  is  set  out  in  writing  and 
signed  by  the  parties. 

•  The  agreement  covers  all  of  the  space 
rented  by  the  parties  for  the  term  of  the 
agreement  and  specifies  the  space  covered  by 
the  agreement. 

•  If  the  agreement  is  intended  to  provide 
the  lessee  with  access  to  the  space  for 
periodic  intervals  of  time  rather  than  on  a 
full-time  basis  for  the  term  of  the  rental 
agreement,  the  rental  agreement  specifies 
exactly  the  schedule  of  such  intervals,  the 
precise  length  of  each  interval,  and  the  exact 
rent  for  each  interval. 

•  The  term  of  the  rental  agreement  is  for 
not  less  than  one  year. 

•  The  aggregate  rental  charge  is  set  in 
advance,  is  consistent  with  fair  market  value, 
and  is  not  determined  in  a  manner  that  takes 
into  account  the  volume  or  value  of  any 
referrals  or  business  otherwise  generated 
between  the  parties  for  which  payment  may 
be  made  in  whole  or  in  part  under  Medicare 
or  a  State  health  care  program. 


•  The  aggregate  space  rented  does  not 
exceed  that  which  is  reasonably  necessary  to 
accomplish  the  commercially  reasonable 
business  purpose  of  the  rental. 

B.  Unlawful  Advertising 

42  U.S.C.  1320b-10  makes  it  unlawful  for 
any  person  to  advertise  using  the  names, 
abbreviations,  symbols,  or  emblems  of  the 
Social  Security  Administration,  Health  Care 
Financing  Administration,  Department  of 
Health  and  Human  Services,  Medicare, 
Medicaid  or  any  combination  or  variation  of 
such  words,  abbreviations,  symbols  or 
emblems  in  a  manner  that  such  person 
knows  or  should  know  would  convey  the 
false  impression  that  the  advertised  item  is 
endorsed  by  the  named  entities.  For  instance, 
a  physician  may  not  place  an  ad  in  the 
newspaper  that  reads  “Dr.  X  is  a  cardiologist 
approved  by  both  the  Medicare  and  Medicaid 
programs.”  A  violation  of  this  section  may 
result  in  a  penalty  of  up  to  $5,000  {$25,000 
in  the  case  of  a  broadcast  or  telecast)  for  each 
violation. 

Appendix  B:  Criminal  Statutes 

This  Appendix  contains  a  description  of 
criminal  statutes  related  to  fraud  and  abuse 
in  the  context  of  health  care.  The  Appendix 
is  not  intended  to  he  a  compilation  of  all 
Federal  statutes  related  to  health  care  fraud 
and  abuse.  It  is  merely  a  summary  of  some 
of  the  more  firequently  cited  Federal  statutes. 

I.  Health  Care  Fraud  (18  U.S.C.  1347) 

Description  of  Unlawful  Conduct 

It  is  a  crime  to  knowingly  and  willfully 
execute  (or  attempt  to  execute)  a  scheme  to 
defraud  any  health  care  benefit  program,  or 
to  obtain  money  or  property  from  a  health 
care  benefit  program  through  false 
representations.  Note  that  this  law  applies 
not  only  to  Federal  health  care  programs,  but 
to  most  other  types  of  health  care  benefit 
programs  as  well. 

Penalty  for  Unlawful  Conduct 

The  penalty  may  include  the  imposition  of 
fines,  imprisonment  of  up  to  10  years,  or 
both.  If  the  violation  results  in  serious  bodily 
injury,  the  prison  term  may  be  increased  to 
a  maximum  of  20  years.  If  the  violation 
results  in  death,  the  prison  term  may  be 
expanded  to  include  any  number  of  years,  or 
life  imprisonment. 

Examples 

1.  Dr.  X,  a  chiropractor,  intentionally  billed 
Medicare  for  physical  therapy  and 
chiropractic  treatments  that  he  never  actually 
rendered  for  the  purpose  of  fraudulently 
obtaining  Medicare  payments. 

2.  Dr.  X,  a  psychiatrist,  billed  Medicare, 
Medicaid,  TWCARE,  and  private  insurers  for 
psychiatric  services  that  were  provided  by 
his  nurses  rather  than  himself. 

II.  Theft  or  Embezzlement  in  Connection 
with  Health  Care  (18  U.S.C.  669) 

Description  of  Unlawful  Conduct 

It  is  a  crime  to  knowingly  and  willfully 
embezzle,  steal  or  intentionally  misapply  any 
of  the  assets  of  a  health  care  benefit  program. 
Note  that  this  law  applies  not  only  to  Federal 


health  care  programs,  but  to  most  other  types 
of  health  care  benefit  programs  as  well. 

Penalty  for  Unlawful  Conduct 
The  penalty  may  include  the  imposition  of 
a  fine,  imprisonment  of  up  to  10  years,  or 
both.  If  the  value  of  the  asset  is  $100  or  less, 
the  penalty  is  a  fine,  imprisonment  of  up  to 
a  year,  or  both. 

Example 

An  office  manager  for  Dr.  X  knowingly 
embezzles  money  from  the  bank  account  for 
Dr.  X’s  practice.  The  bank  account  includes 
reimbursement  received  from  the  Medicare 
program;  thus,  intentional  embezzlement  of 
funds  from  this  account  is  a  violation  of  the 
law.  • 

HI.  False  Statements  Relating  to  Health  Care 
Matters  (18  U.S.C.  1035) 

Description  of  Unlawful  Conduct 
It  is  a  crime  to  knowingly  and  willfully 
falsify  or  conceal  a  material  fact,  or  make  any 
materially  false  statement  or  use  any 
materially  false  writing  or  document  in 
connection  with  the  delivery  of  or  payment 
for  health  care  benefits,  items  or  services. 

Note  that  this  law  applies  not  only  to  Federal 
health  care  programs,  but  to  most  other  types 
of  health  care  benefit  programs  as  well. 

Penalty  for  Unlawful  Conduct 
The  penalty  may  include  the  imposition  of 
a  fine,  imprisonment  of  up  to  5  years,  or 
both. 

Example 

Dr.  X  certified  on  a  claim  form  that  he 
performed  laser  surgery  on  a  Medicare 
beneficiary  when  he  knew  that  the  surgery 
was  not  actually  performed  on  the  patient. 

IV.  Obstruction  of  Criminal  Investigations  of 
Health  Care  Offenses  (18  U.S.C.  1518) 

Description  of  Unlawful  Conduct 

It  is  a  crime  to  willfully  prevent,  obstruct, 
mislead,  delay  or  attempt  to  prevent, 
obstruct,  mislead,  or  delay  the  ‘ 
communication  of  records  relating  to  a 
Federal  health  care  offense  to  a  criminal 
investigator.  Note  that  this  law  applies  not 
only  to  Federal  health  care  programs,  but  to 
most  other  types  of  health  care  benefit 
programs  as  well. 

Penalty  for  Unlawful  Conduct 

The  penalty  may  include  the  imposition  of 
a  fine,  imprisonment  of  up  to  5  years,  or 
both. 

Examples 

1.  Dr.  X  instructs  his  employees  to  tell  OIG 
investigators  that  Dr.  X  personally  performs 
all  treatments  when,  in  fact,  medical 
technicians  do  the  majority  of  the  treatment 
and  Dr.  X  is  rarely  present  in  the  office. 

2.  Dr.  X  was  under  investigation  by  the  FBI 
for  reported  fraudulent  billings.  Dr.  X  altered 
patient  records  in  an  attempt  to  cover  up  the 
improprieties. 
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V.  Mail  and  Wire  Fraud  (18  U.S.C.  1341  and 
1343) 

Description  of  Unlawful  Conduct 

It  is  a  crime  to  use  the  mail,  private 
courier,  or  wire  service  to  conduct  a  scheme 
to  defraud  another  of  money  or  property.  The 
term  “wire  services”  includes  the  use  of  a 
telephone,  fax  machine  or  computer.  Each 
use  of  a  mail  or  wire  service  to  further 
fraudulent  activities  is  considered  a  separate 
crime.  For  instance,  each  fraudulent  claim 
that  is  submitted  electronically  to  a  carrier 
would  be  considered  a  separate  violation  of 
the  law. 

Penalty  for  Unlawful  Conduct 

The  penalty  may  include  the  imposition  of 
a  fine,  imprisonment  of  up  to  5  years,  or 
both. 

Examples 

1.  Dr.  X  knowingly  and  repeatedly  submits 
electronic  claims  to  the  Medicare  carrier  for 
office  visits  that  he  did  not  actually  provide 
to  Medicare  beneficiaries  with  the  intent  to 
obtain  payments  from  Medicare  for  services 
he  never  performed. 

2.  Dr.  X,  a  neurologist,  knowingly 
submitted  claims  for  tests  that  were  not 
reasonable  and  necessary  and  intentionally 
upcoded  office  visits  and  electromyograms  to 
Medicare. 

VI.  Criminal  Penalties  for  Acts  Involving 
Federal  Health  Care  Programs  (42  U.S.C. 
1320a-7b) 

Description  of  Unlawful  Conduct 
False  Statement  and  Representations 

It  is  a  crime  to  knowingly  and  willfully: 

(1)  make,  or  cause  to  be  made,  false 
statements  or  representations  in  applying  for 
benefits  or  payments  under  all  Federal  health 
care  programs: 

(2)  make,  or  cause  to  be  made,  any  false 
statement  or  representation  for  use  in 
determining  rights  to  such  benefit  or 
payment: 

(3)  conceal  any  event  affecting  an 
individual’s  initial  or  continued  right  to 
receive  a  benefit  or  payment  with  the  intent 
to  fraudulently  receive  the  benefit  or 
payment  either  in  an  amount  or  quantity 
greater  than  that  which  is  due  or  authorized: 

(4)  convert  a  benefit  or  payment  to  a  use 
other  than  for  the  use  and  benefit  of  the 
person  for  whom  it  was  intended: 

(5)  present,  or  cause  to  be  presented,  a 
claim  for  a  physician’s  service  when  the 
service  was  not  fimiished  by  a  licensed 
physician: 

(6)  for  a  fee,  counsel  an  individual  to 
dispose  of  assets  in  order  to  become  eligible 
for  medical  assistance  under  a  State  health 
program,  if  disposing  of  the  assets  results  in 
the  imposition  of  an  ineligibility  period  for 
the  individual. 

Anti-Kickback  Statute 

It  is  a  crime  to  knowingly  and  willfully 
solicit,  receive,  offer,  or  pay  remuneration  of 
any  kind  (e.g.,  money,  goods,  services): 

•  for  the  referral  of  an  individual  to 
another  for  the  purpose  of  supplying  items  or 
services  that  are  covered  by  a  Federal  health 
care  program:  or 


•  for  purchasing,  leasing,  ordering,  or 
arranging  for  any  good,  facility,  service,  or 
item  that  is  covered  by  a  Federal  health  care 
program. 

There  are  a  number  of  limited  exceptions 
to  the  law,  also  known  as  “safe  harbors,” 
which  provide  immunity  from  criminal 
prosecution  and  which  are  described  in 
greater  detail  in  the  statute  and  related 
regulations  (found  at  42  CFR  1001.952  and 
www.hhs.gov/oig/ak).  Current  safe  harbors 
include: 

•  investment  interests: 

•  space  rental: 

•  equipment  rental: 

•  personal  services  and  management 
contracts: 

•  sale  of  practice: 

•  referral  services: 

•  warranties: 

•  discounts: 

•  employment  relationships: 

•  waiver  of  Part  A  co-insurance  and 
deductible  amounts: 

•  group  purchasing  organizations: 

•  increased  coverage  or  reduced  cost 
sharing  under  a  risk-basis  or  prepaid  plan: 
and 

•  charge  reduction  agreements  with  health 
plans. 

Penalty  for  Unlawful  Conduct 

The  penalty  may  include  the  imposition  of 
a  fine  of  up  to  $25,000,  imprisonment  of  up 
to  5  years,  or  both.  In  addition,  the  provider 
can  be  excluded  from  participation  in 
Federal  health  care  programs.  The 
regulations  defining  the  aggravating  and 
mitigating  circumstances  that  must  be 
reviewed  by  the  OIG  in  making  an  exclusion 
determination  are  set  forth  in  42  CFR  part 
1001. 

Examples 

1.  Dr.  X  accepted  payments  to  sign 
Certificates  of  Medical  Necessity  for  durable 
medical  equipment  for  patients  she  never 
examined. 

2.  Home  Health  Agency  disguises  referral 
fees  as  salaries  by  paying  referring  physician 
Dr.  X  for  services  Dr.  X  never  rendered  to  the 
Medicare  beneficiaries  or  by  paying  Dr.  X  a 
sum  in  excess  of  fair  market  value  for  the 
services  he  rendered  to  the  Medicare 
beneficiaries. 

Appendix  C:  Civil  and  Administrative 
Statutes 

This  Appendix  contains  a  description  of 
civil  and  administrative  statutes  related  to 
fraud  and  abuse  in  the  context  of  health  care. 
The  Appendix  is  not  intended  to  be  a 
compilation  of  all  federal  statutes  related  to 
health  care  ft’aud  and  abuse.  It  is  merely  a 
summary  of  some  of  the  more  ft'equently 
cited  Federal  statutes. 

I.  The  False  Claims  Act  (31  U.S.C.  3729- 
3733) 

Description  of  Unlawful  Conduct 

This  is  the  law  most  often  used  to  bring  a 
case  against  a  health  care  provider  for  the 
submission  of  false  claims  to  a  Federal  health 
care  program.  The  False  Claims  Act  prohibits 
knowingly  presenting  (or  causing  to  be 
presented)  to  the  Federal  Government  a  false 


or  fraudulent  claim  for  payment  or  approval. 
Additionally,  it  prohibits  knowingly  making 
or  using  (or  causing  to  be  made  or  used)  a 
false  record  or  statement  to  get  a  false  or 
fraudulent  claim  paid  or  approved  by  the 
Federal  Government  or  its  agents,  like  a 
carrier,  other  claims  processor,  or  State 
Medicaid  program. 

Definitions 

False  Claim — A  “false  claim”  is  a  claim  for 
payment  for  services  or  supplies  that  were 
not  provided  specifically  as  presented  or  for 
which  the  provider  is  otherwise  not  entitled 
to  payment.  Examples  of  false  claims  for 
services  or  supplies  that  were  not  provided 
specifically  as  presented  include,  but  are  not 
limited  to: 

•  a  claim  for  a  service  or  supply  that  was 
never  provided. 

•  a  claim  indicating  the  service  was 
provided  for  some  diagnosis  code  other  than 
the  true  diagnosis  code  in  order  to  obtain 
reimbursement  for  the  service  (which  would  ■ 
not  be  covered  if  the  true  diagnosis  code 
were  submitted). 

•  a  claim  indicating  a  higher  level  of 
service  than  was  actually  provided. 

•  a  claim  for  a  service  that  the  provider 
knows  is  not  reasonable  and  necessary. 

•  a  claim  for  services  provided  by  an 
unlicensed  individual. 

Knowingly — ^To  “knowingly”  present  a 
false  or  fraudulent  claim  means  that  the 
provider:  (1)  Has  actual  knowledge  that  the 
information  on  the  claim  is  false:  (2)  acts  in 
deliberate  ignorance  of  the  truth  or  falsity  of 
the  information  on  the  claim:  or  (3)  acts  in 
reckless  disregard  of  the  truth  or  falsity  of  the 
information  on  the  claim.  It  is  important  to 
note  the  provider  does  not  have  to 
deliberately  intend  to  defraud  the  Federal 
Government  in  order  to  be  found  liable  under 
this  Act.  The  provider  need  only 
“knowingly”  present  a  false  or  fraudulent 
claim  in  the  manner  described  above. 

Deliberate  Ignorance — ^To  act  in  “deliberate 
ignorance”  means  that  the  provider  has 
deliberately  chosen  to  ignore  the  truth  or 
falsity  of  the  information  on  a  claim 
submitted  for  payment,  even  though  the 
provider  knows,  or  has  notice,  that 
information  may  be  false.  An  example  of  a 
provider  who  submits  a  false  claim  with 
deliberate  ignorance  would  be  a  physician 
who  ignores  provider  update  bulletins  and 
thus  does  not  inform  his/her  staff  of  changes 
in  the  Medicare  billing  guidelines  or  update 
his/her  billing  system  in  accordance  with 
changes  to  the  Medicare  billing  practices. 
When  claims  for  non-reimbursable  services 
are  submitted  as  a  result,  the  False  Claims 
Act  has  been  violated. 

Reckless  Disregard — To  act  in  “reckless 
disregard”  means  that  the  provider  pays  no 
regard  to  whether  the  information  on  a  claim 
submitted  for  payment  is  true  or  false.  An 
example  of  a  provider  who  submits  a  false 
claim  with  reckless  disregard  would  be  a 
physician  who  assigns  the  billing  function  to 
an  untrained  office  person  without  inquiring 
whether  the  employee  has  the  requisite 
knowledge  and  training  to  accurately  file 
such  claims. 
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Penalty  for  Unlawful  Conduct 
The  penalty  for  violating  the  False  Claims 
Act  is  a  minimum  of  $5,500  up  to  a 
maximum  of  $11,000  for  each  false  claim 
submitted.  In  addition  to  the  penalty,  a 
provider  could  be  found  liable  for  damages 
of  up  to  three  times  the  amount  unlawfully 
claimed. 

Examples 

•  A  physician  submitted  claims  to 
Medicare  and  Medicaid  representing  that  he 
had  personally  performed  certain  services 
when,  in  reality,  the  services  were  performed 
by  a  nonphysician  and  they  were  not 
reimbursable  under  the  Federal  health  care 
programs. 

•  Dr.  X  intentionally  upcoded  office  visits 
and  angioplasty  consultations  that  were 
submitted  for  payment  to  Medicare. 

•  Dr.  X,  a  podiatrist,  knowingly  submitted 
claims  to  the  Medicare  and  Medicaid 
programs  for  non-routine  surgical  procedures 
when  he  actually  performed  routine,  non- 
covered  services  such  as  the  cutting  and 
trimming  of  toenails  and  the  removal  of  corns 
and  calluses. 

II.  Civil  Monetary  Penalties  Law  (42  U.S.C. 
1320a-7a) 

Description  of  Unlawful  Conduct 

The  Civil  Monetary  Penalties  Law  (CMPL) 
is  a  comprehensive  statute  that  covers  an 
array  of  fraudulent  and  abusive  activities  and 
is  very  similar  to  the  False  Claims  Act.  For 
instance,  the  CMPL  prohibits  a  health  care 
provider  from  presenting,  or  causing  to  be 
presented,  claims  for  services  that  the 
provider  “knows  or  should  know”  were: 

•  not  provided  as  indicated  by  the  coding 
on  the  claim; 

•  not  medically  necessary; 

•  furnished  by  a  person  who  is  not 
licensed  as  a  physician  (or  who  was  not 
properly  supervised  by  a  licensed  physician); 

•  furnished  by  a  licensed  physician  who 
obtained  his  or  her  license  through 
misrepresentation  of  a  material  fact  (such  as 
cheating  on  a  licensing  exam); 

•  furnished  by  a  physician  who  was  not 
certified  in  the  medical  specialty  that  he  or 
she  claimed  to  be  certified  in;  or 

•  furnished  by  a  physician  who  was 
excluded  from  participation  in  the  Federal 
health  care  program  to  which  the  claim  was 
submitted. 

Additionally,  the  CMPL  contains  various 
other  prohibitions,  including: 

•  offering  remuneration  to  a  Medicare  or 
Medicaid  beneficiary  that  the  person  knows 
or  should  know  is  likely  to  influence  the 
beneficiary  to  obtain  items  or  services  billed 
to  Medicare  or  Medicaid  from  a  particular 
provider: 

•  employing  or  contracting  with  an 
individual  or  entity  that  the  person  knows  or 
should  know  is  excluded  from  participation 
in  a  Federal  health  care  program. 

The  term  “should  know”  means  that  a 
provider:  (1)  Acted  in  deliberate  ignorance  of 
the  truth  or  falsity  of  the  information;  or  (2) 
acted  in  reckless  disregard  of  the  truth  or 
falsity  of  the  information.  The  Federal 
Government  does  not  have  to  show  that  a 
provider  specifically  intended  to  defraud  a 


Federal  health  care  program  in  order  to  prove 
a  provider  violated  the  statute. 

Penalty  for  Unlawful  Conduct 
Violation  of  the  CMPL  may  result  in  a 
penalty  of  up  to  $10,000  per  item  or  service 
and  up  to  three  times  the  amount  unlawfully 
claimed.  In  addition,  the  provider  may  be 
excluded  from  participation  in  Federal  health 
care  programs.  The  regulations  defining  the 
aggravating  and  mitigating  circumstances 
that  must  be  reviewed  by  the  OIG  in  making 
an  exclusion  determination  are  set  forth  in  42 
CFR  part  1001. 

Examples 

1.  Dr.  X  paid  Medicare  and  Medicaid 
beneficiaries  $20  each  time  they  visited  him 
to  receive  services  and  have  tests  performed 
that  were  not  preventive  care  services  and 
tests. 

2.  Dr.  X  hired  Physician  Assistant  P  to 
provide  services  to  Medicare  and  Medicaid 
beneficiaries  without  conducting  a 
background  check  on  P.  Had  Dr.  X  performed 
a  background  check  by  reviewing  the  HHS- 
OIG  List  of  Excluded  Individuals/Entities,  Dr. 
X  would  have  discovered  that  he  should  not 
hire  P  because  P  is  excluded  from 
participation  in  Federal  health  care  programs 
for  a  period  of  5  years. 

3.  Dr.  X  and  his  oximetry  company-bUled 
Medicare  for  pulse  oximeti^  that  they  knew 
they  did  not  perform  and  services  that  had 
been  intentionally  upcoded. 

III.  Limitations  on  Certain  Physician 
Referrals  (“Stark  Laws”)  (42  U.S.C.  1395nn) 

Description  of  Unlawful  Conduct 
Physicians  (and  immediate  family 
members)  who  have  an  ownership, 
investment  or  compensation  relationship 
with  an  entity  providing  “designated  health 
services”  are  prohibited  from  referring 
patients  for  these  services  where  payment 
may  be  made  by  a  Federal  health  care 
program  unless  a  statutory  or  regulatory 
exception  applies.  An  entity  providing  a 
designated  health  service  is  prohibited  from 
billing  for  the  provision  of  a  service  that  was 
provided  based  on  a  prohibited  referral. 
Designated  health  services  include:  clinical 
laboratory  services:  physical  therapy 
services:  occupational  therapy  services; 
radiology  services,  including  magnetic 
resonance  imaging,  axial  tomography  scans, 
and  ultrasound  services;  radiation  therapy 
services  and  supplies;  durable  medical 
equipment  and  supplies;  parenteral  and 
enteral  nutrients,  equipment  and  supplies; 
prosthetics,  orthotics,  prosthetic  devices  and 
supplies;  home  health  services;  outpatient 
prescription  drugs;  and  inpatient  and 
outpatient  hospital  services. 

New  regulations  clarifying  the  exceptions 
to  the  Stark  Laws  are  expected  to  be  issued 
by  HCFA  shortly.  Current  exceptions 
articulated  within  the  Stark  Laws  include  the 
following,  provided  all  conditions  of  each 
exception  as  set  forth  in  the  statute  and 
regulations  are  satisfied. 

Exceptions  for  Ownership  or  Compensation 
Arrangements 

•  physician’s  services; 

•  in-office  ancillary  services;  and 


•  prepaid  plans. 

Exceptions  for  Ownership  or  Investment  in 
Publicly  Traded  Securities  and  Mutual  Funds 

•  ownership  of  investment  securities 
which  may  be  purchased  on  terms  generally 
available  to  the  public;  i 

•  ownership  of  shares  in  a  regulated 
investment  company  as  defined  by  Federal 
law,  if  such  company  had,  at  the  end  of  the 
company’s  most  recent  fiscal  year,  or  on 
average,  during  the  previous  3  fiscal  years, 
total  assets  exceeding  $75,000,000; 

•  hospital  in  Puerto  Rico; 

•  rural  provider;  and 

•  hospital  ownership  (whole  hospital 
exception). 

Exceptions  Relating  to  Other  Compensation 
Arrangements 

•  rental  of  office  space  and  rental  of 
equipment: 

•  bona  fide  employment  relationship; 

•  personal  service  arrangement: 

•  remuneration  unrelated  to  the  provision 
of  designated  health  services; 

•  physician  recruitment: 

•  isolated  transactions; 

,  •  certain  group  practice  arrangements  with 
a  hospital  (pre-1989):  and 

•  payments  by  a  physician  for  items  and 
services. 

Penalty  for  Unlawful  Conduct 
Violations  of  the  statute  subject  the  billing 
entity  to  denial  of  payment  for  the  designated 
health  services,  refiind  of  amounts  collected 
from  improperly  submitted  claims,  and  a 
civil  monetary  penalty  of  up  to  $15,000  for 
each  improper  claim  submitted.  Physicians 
who  violate  the  statute  may  also  be  subject 
to  additional  fines  per  prohibited  referral.  In 
addition,  providers  that  enter  into  an 
arrangement  that  they  know  or  should  know 
circumvents  the  referral  restriction  law  may 
be  subject  to  a  civil  monetary  penalty  of  up 
to  $100,000  per  arrangement. 

Examples 

1.  Dr.  A  worked  in  a  medical  clinic  located 
in  a  major  city.  She  also  owned  a  free 
standing  laboratory  located  in  a  major  city. 

Dr.  A  referred  all  orders  for  laboratory  tests 
on  her  patients  to  the  laboratory  she  owned. 

2.  Dr.  X  agreed  to  serve  as  the  Medical 
Director  of  Home  Health  Agency,  HHA,  for 
which  he  was  paid  a  sum  substantially  above 
the  fair  market  value  for  his  services.  In 
return.  Dr.  X  routinely  referred  his  Medicare 
and  Medicaid  patients  to  HHA  for  home 
health  services. 

3.  Dr.  Y  received  a  monthly  stipend  of  $500 
from  a  local  hospital  to  assist  him  in  meeting 
practice  expenses.  Dr.  Y  performed  no 
specific  service  for  the  stipend  and  had  no 
obligation  to  repay  the  hospital.  Dr.  Y 
referred  patients  to  the  hospital  for  in-patient 
siu^ery. 

IV.  Exclusion  of  Certain  Individuals  and 
Entities  From  Participation  in  Medicare  and 
other  Federal  Health  Care  Programs  (42 
U.S.C.  1320a-7) 

Mandatory  Exclusion 

Individuals  or  entities  convicted  of  the 
following  conduct  must  be  excluded  from 
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participation  in  Medicare  and  Medicaid  for  a 
minimum  of  5  years: 

(1)  a  criminal  offense  related  to  the 
delivery  of  an  item  or  service  under  Medicare 
or  Medicaid: 

(2)  a  conviction  under  Federal  or  State  law 
of  a  criminal  offense  relating  to  the  neglect 
or  abuse  of  a  patient; 

(3)  a  conviction  under  Federal  or  State  law 
of  a  felony  relating  to  fraud,  theft, 
embezzlement,  breach  of  fiduciary 
responsibility  or  other  financial  misconduct 
against  a  health  care  program  financed  by 
any  Federal,  State,  or  local  government 
agency; 

(4)  a  conviction  under  Federal  or  State  law 
of  a  felony  relating  to  the  unlawful 
manufacture,  distribution,  prescription,  or 
dispensing  of  a  controlled  substance. 

If  there  is  one  prior  conviction,  the 
exclusion  will  be  for  10  years.  If  there  are  two 
prior  convictions,  the  exclusion  will  be 
permanent. 

Permissive  Exclusion 

Individuals  or  entities  convicted  of  the 
following  offenses,  may  be  excluded  from 
participation  in  Federal  health  care  programs 
for  a  minimum  of  3  years: 

(1)  a  criminal  offense  related  to  the 
delivery  of  an  item  or  service  under  Medicare 
or  Medicaid; 

(2)  a  misdemeanor  related  to  fraud,  theft, 
embezzlement,  breach  of  fiduciary 
responsibility  or  other  financial  misconduct 
against  a  health  care  program  financed  by 
any  Federal,  State,  or  local  government 
agency; 

(3)  interference  with,  or  obstruction  of,  any 
investigation  into  certain  criminal  offenses; 

(4)  a  misdemeanor  related  to  the  unlawful 
manufacture,  distribution,  prescription  or 
dispensing  of  a  controlled  substance; 

(5)  exclusion  or  suspension  under  a 
Federal  or  State  health  care  program; 

(6)  submission  of  claims  for  excessive 
charges,  unnecessary  services  or  services  that 
were  of  a  quality  that  fails  to  meet 
professionally  recognized  standards  of  health 
care; 

(7)  violating  the  Civil  Monetary  Penalties 
Law  or  the  statute  entitled  “Criminal 
Penalties  for  Acts  Involving  Federal  Health 
Care  Programs;” 

(8)  ownership  or  control  of  an  entity  by  a 
sanctioned  individual  or  immediate  family 
member  (spouse,  natural  or  adoptive  parent, 
child,  sibling,  stepparent,  stepchild, 
stepbrother  or  stepsister,  in-laws, 
grandparent  and  grandchild); 

(9)  failure  to  disclose  information  required 
by  law; 

(10)  failure  to  supply  claims  payment 
information:  and 

(11)  defaulting  on  health  education  loan  or 
scholarship  obligations. 

The  above  list  of  offenses  is  not  all 
inclusive.  Additional  grounds  for  permissive 
exclusion  are  detailed  in  the  statute. 

Examples 

1.  Nurse  R  was  excluded  based  on  a 
conviction  involving  obtaining  dangerous 
drugs  by  forgery.  She  also  altered 
prescriptions  that  were  given  for  her  own 
health  problems  before  she  presented  them  to 
the  pharmacist  to  be  filled. 


2.  Practice  T  was  excluded  due  to  its 
affiliation  with  its  excluded  owner.  The 
practice  owner,  excluded  from  participation 
in  the  Federal  health  care  programs  for 
soliciting  and  receiving  illegal  kickbacks,  was 
still  participating  in  the  day-to-day 
operations  of  the  practice  after  his  exclusion 
was  effective. 

Appendix  D:  OIG-HHS  Contact  Information 
I.  OIG  Hotline  Number 

One  method  for  providers  to  report 
potential  fraud,  waste,  and  abuse  problems  is 
to  contact  the  OIG  Hotline  number.  All  HHS 
and  contractor  employees  have  a 
responsibility  to  assist  in  combating  fraud, 
waste  and  abuse  in  all  departmental 
programs.  As  such,  providers  are  encouraged 
to  report  matters  involving  fraud,  waste  and 
mismanagement  in  any  departmental 
program  to  the  OIG.  The  OIG  maintains  a 
hotline  that  offers  a  confidential  means  for 
reporting  these  matters. 

Contacting  the  OIG  Hotline 
By  Phone:  1-800-HHS-TIPS  (1-800-447- 
8477) 

By  E-Mail:  HTips@os.dhhs.gov 
By  Mail:  Office  of  Inspector  General, 
Department  of  Health  and  Human  Services, 
Attn:  HOTLINE,  330  Independence  Ave., 
SW.,  Washington,  DC  20201 
When  contacting  the  Hotline,  please 
provide  the  following  information  to  the  best 
of  your  ability: 

•  Type  of  Complaint: 

Medicare  Part  A 
Medicare  Part  B 
Indian  Health  Service 
TRICARE 

Other  (please  specify) 

•  HHS  Department  or  program  being 
affected  by  your  allegation  of  fraud,  waste, 
abuse/ mismanagement: 

Health  Care  Financing  Administration 
(HCFA) 

Indian  Health  Service 
Other  (please  specify) 

Please  provide  the  following  information. 
(However,  if  you  would  like  your  referral  to 
be  submitted  anonymously,  please  indicate 
such  in  your  correspondence  or  phone  call.) 
Your  Name 
Your  Street  Address 
Your  City/County 
Your  State 
Your  Zip  Code 
Your  email  Address 

•  Subject/Person/Business/Department 
that  allegation  is  against. 

Name  of  Subject 
Title  of  Subject 
Subject’s  Street  Address 
Subject’s  City/County 
Subject’s  State 
Subject’s  Zip  Code 

Please  provide  a  brief  summary  of  your 
allegation  and  the  relevant  facts. 

II.  Provider  Self-Disclosure  Protocol 

The  recommended  method  for  a  provider 
to  contact  the  OIG  regarding  potential  fraud 
or  abuse  issues  that  may  exist  in  the 
provider’s  own  organization  is  through  the 


use  of  the  Provider  Self-Disclosure  Protocol. 
This  program  encourages  providers  to 
voluntarily  disclose  irregularities  in  their 
dealings  with  Federal  health  care  programs. 
While  voluntary  disclosure  under  the 
protocol  does  not  guarantee  a  provider 
protection  from  civil,  criminal,  or 
administrative  actions,  the  fact  that  a 
provider  voluntarily  disclosed  possible 
wrongdoing  is  a  mitigating  factor  in  OIG’s 
recommendations  to  prosecuting  agencies. 
Although  other  agencies  may  not  have  formal 
policies  offering  immunity  or  mitigation  for 
self-disclosure,  they  typically  view  self¬ 
disclosure  favorably  for  the  self-disclosing 
entity.  Self-reporting  offers  providers  the 
opportunity  to  minimize  the  potential  cost 
and  disruption  of  a  full-scale  audit  and 
investigation,  to  negotiate  a  fair  monetary 
settlement,  and  to  avoid  an  OIG  permissive 
exclusion  preventing  the  provider  firom  doing 
business  with  Federal  health  care  programs. 

In  addition,  if  the  provider  is  obligated  to 
enter  into  an  Integrity  Agreement  (lA)  as  part 
of  the  resolution  of  a  voluntary  disclosure, 
there  are  three  benefits  the  provider  might 
receive  as  a  result  of  self-reporting: 

•  If  the  provider  has  an  effective 
compliance  program  and  agrees  to  maintain 
its  compliance  program  as  part  of  the  False 
Claims  Act  settlement,  the  OIG  may  not  even 
require  an  lA; 

•  In  cases  where  the  provider’s  own  audits 
detected  the  disclosed  problem,  the  OIG  may 
consider  alternatives  to  the  lA’s  auditing 
provisions.  The  provider  may  be  able  to 
perform  some  or  all  of  its  billing  audits 
through  internal  auditing  methods  rather 
than  be  required  to  retain  an  independent 
review  organization  to  perform  the  billing 
review:  and 

•  Self-disclosing  can  help  to  demonstrate  a 
provider’s  trustworthiness  to  the  OIG  and 
may  result  in  the  OIG  determining  that  it  can 
sufficiently  safeguard  the  Federal  health  care 
programs  through  an  lA  without  the 
exclusion  remedy  for  a  material  breach, 
which  is  typically  included  in  an  lA. 

Specific  instructions  on  how  a  physician 
practice  can  submit  a  voluntary  disclosure 
under  the  Provider  Self-Disclosure  Protocol 
can  be  found  on  the  OIG’s  internet  site  at 
www.hhs.gov/oig  or  in  the  Federal  Register 
at  63  FR  58399  (1998).  A  physician  practice 
may,  however,  wish  to  consult  with  an 
attorney  prior  to  submitting  a  disclosure  to 
the  OIG. 

The  Provider  Self-Disclosure  Protocol  can 
also  be  a  useful  tool  for  baseline  audits.  The 
protocol  details  the  OIG’s  views  on  the 
appropriate  elements  of  an  effective 
investigative  and  audit  plan  tor  providers. 
Physician  practices  can  use  the  self¬ 
disclosure  protocol  as  a  model  for  conducting 
audits  and  self-assessments. 

In  relying  on  the  protocol  for  audit  design 
and  sample  selection,  a  physician  practice 
should  pay  close  attention  to  the  sections  on 
self-assessment  and  sample  selection.  These 
two  sections  provide  valuable  guidance 
regarding  how  these  two  functions  should  be 
performed. 

The  self-assessment  section  of  the  protocol 
contains  information  that  can  be  applied  to 
audit  design.  Self-assessment  is  an  internal 
financial  assessment  to  determine  the 
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monetary  impact  of  the  matter.  The  approach 
of  a  review  can  include  reviewing  either  all 
claims  affected  or  a  statistically  valid  sample 
of  the  claims. 

Sample  selection  must  include  several 
elements.  These  elements  are  drawn  from  the 
Government  sampling  program  known  as 
RAT-STATS.i  All  of  these  elements  are  set 
forth  in  more  detail  in  the  Provider  Self- 
Disclosure  Protocol,  but  the  elements  are  (1) 
Sampling  unit,  (2)  sampling  frame,  (3)  probe, 
(4)  sample  size,  (5)  random  numbers,  (6) 
sample  design  and  (7)  missing  sample  items. 
All  of  these  sampling  items  should  be  clearly 
documented  by  the  physician  practice  and 
compiled  in  the  format  set  forth  in  the 
Provider  Self-Disclosure  Protocol.  Use  of  the 
format  set  forth  in  the  Provider  Self- 
Disclosure  Protocol  will  help  physician 
practices  to  ensure  that  the  elements  of  their 
internal  audits  are  in  conformance  with  OIG 
standards. 

Appendix  E:  Carrier  Contact 
Information 

Medicare 

A  complete  list  of  contact  information 
(address,  phone  number,  email  address)  for 
Medicare  Part  A  Fiscal  Intermediaries, 
Medicare  Part  B  Carriers,  Regional  Home 
Health  Intermediaries,  and  Durable  Medical 
Equipment  Regional  Carriers  can  be  found  on 
the  HCFA  web  site  at  www.hcfa.gov/ 
medicare/incardir.h  tm . 

Medicaid 

Contact  information  (address,  phone 
number,  email  address)  for  each  State 
Medicaid  carrier  can  be  found  on  the  HCFA 
web  site  at  www.hcfa.gov/medicaid/ 
mcontact.htm.  In  addition  to  a  list  of 
Medicaid  carriers,  the  web  site  includes 
contact  information  for  each  State  survey 
agency  and  the  HCFA  Regional  Offices. 

Contact  information  for  each  State 
Medicaid  Fraud  Control  Unit  can  be  found 
on  the  OIG  web  site  at  www.hhs.gov/oig/oi/ 
m feu /index. him. 

Appendix  F:  Internet  Resources 

Office  of  Inspector  General — U.S. 
Department  of  Health  and  Human  Services 
WWW.  hhs  .gov/ oig 

This  web  site  includes  a  variety  of 
information  relating  to  Federal  health  care 
programs,  including  the  following: 

Advisory  Opinions 
Anti-kickback  Information 
Compliance  Program  Guidance 
Corporate  Integrity  Agreements 
Fraud  Alerts 

Links  to  web  pages  for  the: 

Office  of  Audit  Services  (OAS) 

Office  of  Evaluation  and  Inspections  (OEI) 
Office  of  Investigations  (01) 

OIG  List  of  Excluded  Individuals/Entities 

OIG  News 

OIG  Regulations 

OIG  Semi-Annual  Report 

OIG  Workplan 

Health  Care  Financing  Administration 
www.hcfa.gov 


'  Available  through  the  OIG  web  site  at  http:// 
www.hhs.gov/oas/ratstat.btml. 


This  web  site  includes  information  on  a 
wide  array  of  topics,  including  the  following: 

Medicare 

National  Correct  Coding  Initiative 
Intermediary-Carrier  Directory 
Payment 
Program  Manuals 

Program  Transmittals  &  Memorandum 
Provider  Billing/HCFA  Forms 
Statistics  and  Data 

Medicaid 

HCFA  Regional  Offices 
Letters  to  State  Medicaid  Directors 
Medicaid  Hotline  Numbers 
Policy  &  Program  Information 
State  Medicaid  Contacts 
State  Medicaid  Manual 
State  Survey  Agencies 
Statistics  and  Data 

HCFA  Medicare  Training 
www.hcfa.gov/medlearn 
This  site  provides  computer-based  training 
on  the  following  topics: 

HCFA  1500  Form 
Fraud  &  Abuse 
ICD-9-CM  Diagnosis  Coding 
Adult  Immunizatior> 

Medicare  Secondary  Payer  (MSP) 

Women’s  Health 

Front  Office  Management 

Introduction  to  the  World  of  Medicare 

Home  Health  Agency 

HCFA  1450  (UB92) 

Government  Printing  Office 

www.access.gpo.gov 
This  site  provides  access  to  Federal 
statutes  and  regulations  pertaining  to  Federal 
health  care  programs. 

The  U.S.  House  of  Representatives  Internet 
Library 

uscode.house.gov/usc.htm 
This  site  provides  access  to  the  United 
States  Code,  which  contains  laws  pertaining 
to  Federal  health  care  programs. 

[FR  Doc.  00-25500  Filed  10-4-00;  8:45  am) 
BILLING  CODE  41 52-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  institute;  Notice  of 
Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
President’s  Cancer  Panel. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 


Name  of  Committee:  President’s  Cancer 
Panel. 

Date:  October  12-13,  2000. ' 

Time:  9:00  AM  to  4:00  PM. 

Agenda:  Town  Hall  Meeting.  Topic  will  be 
Improving  Cancer  Care  for  All:  Real  People — 
Real  Problems. 

Place:  Radisson  Northern  Hotel,  19  North 
28th  Street,  Billings,  MT  59101. 

Contact  Person:  Maureen  O.  Wilson, 
Executive  Secretary,  National  Cancer 
Institute,  National  Institutes  of  Health,  31 
Center  Drive,  Building  31,  Room  4A48, 
Bethesda,  MD  20892,  301/496-1148. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  scheduling 
conflicts. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  September  26,  2000. 

LaVerne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-25538  Filed  10-4-00;  8:45  am] 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Cancer  Institute  Director’s 
Consumer  Liaison  Group. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  National  Cancer 
Institute  Director’s  Consumer  Liaison  Group. 

Date:  October  17-18,  2000. 

Time:  8  AM  to  12:30  PM. 

Agenda:  To  discuss  NCI’s  activities  related 
to  Health  Disparities  and  Quality  of  Care,  and 
Update  on  the  Office  of  Communications 
reorganization  regarding  DCLG  activities, 
including  reports  from  the  working  groups. 

Place:  National  Cancer  Institute,  6116 
Executive  Boulevard,  Suite  300C,  Rockville, 
MD  20852. 

Contact  Person:  Elaine  Lee,  Acting 
Executive  Secretary,  Office  of  Liaison 
Activities,  National  Institutes  of  Health, 
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National  Cancer  Institute,  6116  Executive 
Boulevard,  Suite  300  C,  Bethesda,  MD  20892, 
301/594-3194. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  scheduling 
conflicts. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 

93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 

93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  September  26,  2000. 

LaVerne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-25539  Filed  10-4-00;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Meeting 

Piusuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
President’s  Cancer  Panel. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
avcdlable.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  President’s  Cancer 
Panel. 

Date:  November  16-17,  2000. 

Time:  9:00  AM  to  4:00  PM. 

Agenda:  Town  Hall  Meeting  to  review 
Improving  Cancer  Care  for  All:  Real  People — 
Real  Problems. 

Place:  Vanderbilt  University,  Vanderbilt 
Cancer  Center,  Medical  Research  Building  II,  - 
Nashville,  TN  37322-6838. 

Contact  Person:  Maureen  O.  Wilson, 
Executive  Secretary,  National  Cancer 
Institute,  National  Institutes  of  Health,  31 
Center  Drive,  Building  31,  room  4A48, 
Bethesda,  MD  20892,  301/496-1148. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 

93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 

93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 


Dated:  September  26,  2000. 

Laveme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-25540  Filed  10-4-00;  8:45  am] 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b{c)(6),  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel, 

Institutional  Clinical  Oncology  Research 
Career  Development  Program  PAR-00-63. 

Date:  October  11,  2000. 

Time:  5  PM  to  6  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn — Georgetown,  2101 
Wisconsin  Avenue,  N.W.,  Washington,  DC 
20007. 

Contact  Person:  David  E.  Maslow, 

Scientific  Review  Administrator,  Grants 
Review  Branch,  Division  of  Extramural 
Activities,  National  Cancer  Institute,  National 
Institutes  of  Health,  6116  Executive 
Boulevard — Room  8054,  Bethesda,  MD 
20892-7405, 301/496-2330. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review,  and 
funding  cycle. 

(Catalogue  of  Federal  Assistance  Program 
Nos.  93.392,  Cancer  Construction,  93.393, 
Cancer  Cause  and  Prevention  Research; 

93.394,  Cancer  Detection  and  Diagnosis 
Research;  93.395,  Cancer  Treatment 
Research;  93.396,  Cancer  Biology  Research; 
93.397,  Cancer  Centers  Support;  93.398, 
Cancer  Research  Manpower;  93.399,  Cancer 
Control,  National  Institutes  of  Health,  HHS) 

Dated:  September  27,  2000. 

LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-25542  Filed  10-4-00;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health,  National 
Cancer  Institute;  Notice  of  Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Advisory  Committee  to  the  Director, 
National  Cancer  Institute. 

The  meeting  will  he  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  Advisory  Committee 
to  the  Director,  National  Cancer  Institute. 

Date:  November  6,  2000. 

Time:  9:30  AM  to  11:00  PM. 

Agenda:  The  purpose  of  this  meeting  will 
be  to  discuss  the  Brain  Tumor  Progress 
Review  Group  Report. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31,  Room  llAlO, 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Susan  J.  Waldrop, 
Executive  Secretary,  National  Institutes  of 
Health,  National  Cancer  Institute,  Office  of 
Science  Policy,  Bethesda,  MD  20892,  301/ 
496-1458. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 

93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated;  September  27,  2000. 

LaVeme  Y.  Stringfield 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-Z5543  Filed  10-4-00;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Meeting; 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Sickle  Cell  Disease  Advisory 
Committee. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
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as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  Sickle  Cell  Disease 
Advisory  Committee. 

Date:  November  13,  2000. 

Time:  8:00  AM  to  5:00  PM. 

Agenda:  Discussion  of  program  policies 
and  issues. 

Place:  National  Institutes  of  Health,  Two 
Rockledge  Center,  Conference  Room  9112, 
9116,  6701  Rockledge  Drive,  Bethesda,  MD 
20892. 

Contact  Person:  Charles  M  Peterson, 
Director,  Blood  Diseases  Program,  Division  of 
Blood  Diseases  and  Resources,  National 
Heart,  Lung,  and  Blood  Institute,  NIH,  Two 
Rockledge  Center,  Room  10158,  MSC  7950, 
6701  Rockledge  Drive,  Bethesda,  MD  20892, 
301/435-0050. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research;  93.839,  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health,  HHS) 

Dated;  September  27,  2000. 

LaVerne  Y.  Stringheld, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  00-25544  Filed  10-4-00;  8:45  am] 
BILUNG  CODE  4140-01-M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c){6),  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosme  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel, 
Women’s  Ischemia  Syndrome  Evaluation 
Study  (WISE)  Extension. 

Date:  October  30,  2000. 

Time:  3:30  PM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Place:  Hyatt  Regency,  One  Metro  Center, 
Bethesda,  MD  20814. 

Contact  Person:  David  T  George,  Scientific 
Review  Administrator,  Review  Branch,  Room 
7188,  Division  of  Extramural  Affairs, 

National  Heart,  Lung,  and  Blood  Institute, 
National  Institutes  of  Health,  Bethesda,  MD 
20892. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research;  93.839,  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  September  27,  2000. 

LaVeme  Y.  Stringfieid, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-25545  Filed  lO-^-OO;  8:45  am] 
BILLING  CODE  4140-01-M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Amended  Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  National  Institutes  of 
Mental  Hedth  Special  Emphasis  Panel, 
October  18,  2000,  8:30  AM  to  October 
19,  2000,  5:30  PM,  Embassy  Square, 

.  2000  N  Street,  NW,  Washington,  DC, 
20036  which  was  published  in  the 
Federal  Register  on  September  21,  2000, 
65  FR  57198. 

The  dates  and  times  for  the  meeting 
cU'e  the  same  but  the  location  has 
changed  to  the  Woodfin  Suites  Hotel, 
1380  Piccard  Drive,  Rockville,  MD.  The 
meeting  is  closed  to  the  public. 

Dated:  September  26,  2000. 

LaVeme  Y.  Stringfieid, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-25541  Filed  10-4-00;  8:45  am] 
BILLING  CODE  4140-01-M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  .2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 


the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Surgery,  Radiology 
and  Bioengineering  Integrated  Review  Group, 
Surgery,  Anesthesiology  and  Trauma  Study 
Section. 

Date:  October  10-11,  2000. 

Time:  1:00  PM  to  4:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Georgetown  Holiday  Inn,  2101 
Wisconsin  Avenue,  NW,  Washington,  DC 
20007. 

Contact  Person:  Gerald  L.  Becker, 

Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5114, 
MSC  7854,  Bethesda,  MD  20892,  (301)  435- 
1170. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  October  12-13,  2000. 

Time:  8:00  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn — Bethesda,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Lee  S.  Mann,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  3186,  MSC  7848, 
Bethesda,  MD  20892,  (301)  435-0677. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  October  12-13,  2000. 

Time:  8:00  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn — Silver  Spring,  8777 
Georgia  Avenue,  Silver  Spring,  MD  20910. 

Contact  Person:  Victoria  S.  Levin, 

Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3172, 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
0912,  levinv@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  October  12-13,  2000. 

Time:  8:00  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hotel  Sofitel,  1914  Connecticut  Ave, 
NW,  Washington,  DC  20009. 

Contact  Person:  Nancy  Lamontagne, 
Scientific  Review  Administrator,  Center  for 
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Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4170, 
MSC  7806,  Bethesda,  MD  20892,  (301)  435- 
1726. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  October  12-13,  2000. 

Time:  8:00  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Bill  Bunnag,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  5124,  MSC  7854, 
Bethesda,  MD  20892-7854,  (301)  435-1177, 
bunnagb@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Cardiovascular 
Sciences  Integrated  Review  Group, 
Hematology  Subcommittee  1. 

Date:  October  12-13,  2000. 

Time:  8:00  AM  to  4:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Robert  Su,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  4134,  MSC  7802, 
Bethesda,  MD  20892,  (301)  435-1195. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  October  12-13,  2000. 

Time:  8:00  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Westin  Fairfax  Hotel,  2100 
Massachusetts  Ave,  N.W.,  Washington,  DC 
20008. 

Contact  Person:  Gillian  Einstein,  Scientific 
Review  Administrator,  Center  fo^  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  5198,  MSC  7850, 
Bethesda,  MD  20892,  (301)  435^433, 
einsteig@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Cell  Development  and 
Function  Integrated  Review  Group,  Cell 
Development  and  Function  1. 

Date:  October  12-13,  2000. 

Time:  8:00  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Chevy  Chase  Holiday  Inn,  5520 
Wisconsin  Ave.,  Chevy  Chase,  MD  20815. 

Contact  Person:  Michael  H.  Sayre, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 


Health,  6701  Rockledge  Drive,  Room  5128, 
Bethesda,  MD  20892,  (301)  435-1219. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Immunological 
Sciences  Integrated  Review  Group, 
Experimental  Immunology  Study  Section. 

Date:  October  12-13,  2000. 

Time:  8:30  AM  to  4:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Don  Cesar  Hotel,  3400  Gulf 
Boulevard,  St.  Petersburg,  FL  33706. 

Contact  Person:  Calbert  A.  Laing,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  4210,  MSC  7812, 
Bethesda,  MD  20892,  301-435-1221, 
laingc@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  October  12,  2000. 

Time:  8:30  AM  to  6:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  River  Inn,  924  25th  Street,  NW, 
Washington,  DC  20037. 

Contact  Person:  John  L.  Bowers,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  4168,  MSC  7806, 
Bethesda,  MD  20892,  (301)  435-1725. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  October  12,  2000. 

Time:  8:30  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Ramada  Inn  Rockville,  1775 
Rockville  Pike,  Rockville,  MD  20852. 

Contact  Person:  Jay  Cinque,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  5186,  MSC  7846, 
Bethesda,  MD  20892,  (301)  435-1252. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  October  12-13,  2000. 

Time:  9:00  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Governor’s  House  Hotel,  17th  & 
Rhode  Island  Avenue,  NW,  Washington,  DC 
20036. 

Contact  Person:  Michael  J.  Kozak, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3170, 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
0913,  kozakm@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 


limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Genetic  Sciences 
Integrated  Review  Group,  Genetics  Study 
Section. 

Date:  October  12-13,  2000. 

Time:  9:00  AM  to  2:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Georgetown,  2101 
Wisconsin  Avenue,  NW,  Washington,  DC 
20007. 

Contact  Person:  David  J.  Remondini, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6154, 
MSC  7890,  Bethesda,  MD  20892,  (301)  435- 
1038,  remondid@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  October  12-13,  2000. 

Time:  9:00  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Georgetown  Suites,  1000  29th  St., 
NW,  Washington,  DC  20007. 

Contact  Person:  Thomas  A.  Tatham, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3188, 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
0692,  tathamt@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  October  12,  2000. 

•  Time:  1:00  PM  to  3:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn.  5520  Wisconsin 
Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Richard  D.  Rodewald, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5142, 
MSC  7840,  Bethesda.  MD  20892,  (301)  435- 
1024. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Ptmel. 

Date:  October  12,  2000. 

Time:  4:30  PM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/oce;  Georgetown  Suites,  1000  29th  St., 
NW,  Washington,  DC  20007. 

Contact  Person:  Anita  Miller  Sostek, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3176, 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
1260. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 
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Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date;  October  13,  2000. 

Time:  3:00  PM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Paul  K.  Strudler,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  4100,  MSC  7804, 
Bethesda,  MD  20892,  (301)  435-1716. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  October  15-17,  2000. 

Time:  8:00  AM  to  3:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  University  Center  Hotel,  1535  SW 
Archer  Rd,  Gainesville,  FL  32608. 

Contact  Person:  Nadarajen  A.  Vydelingum, 
Scientific  Review  Administrator,  Special 
Study  Section — 8,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  MSC  7854,  Rm  5122, 
Bethesda,  MD  20892,  (301)  435-1176, 
vydelinn@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Endocrinology  and 
Reproductive  Sciences  Integrated  Review 
Group,  Reproductive  Biology  Study  Section. 

Date;  October  16-17,  2000. 

Time:  8:00  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20853. 

Contact  Person:  Dennis  Leszczynski, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6170, 
MSC  7892,  Bethesda,  MD  20892,  (301)  435- 
1044. 

Name  of  Committee:  Endocrinology  and 
Reproductive  Sciences  Integrated  Review 
Group,  Endocrinology  Study  Section. 

Date:  October  16-17,  2000. 

Time:  8:00  AM  to  5:00  PM. 

Agenda:  Te  review  and  evaluate  grant 
applications. 

Place:  Chevy  Chase  Holiday  Inn,  Chevy 
Chase,  MD  20815. 

Contact  Person:  Syed  M.  Amir,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  6168,  MSC  7892, 
Bethesda,  MD  20892,  (301)  435-1043, 
amirs@csr.nih.gov. 

Name  of  Committee:  Musculoskeletal  and 
Dental  Sciences  Integrated  Review  Group, 
General  Medicine  A  Subcommittee  1. 

Date:  October  16-17,  2000. 

Time:  8:00  AM  to  4:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Chevy  Chase  Holiday  Inn,  5520 
Wisconsin  Ave.,  Chevy  Chase,  MD  20815. 


Contact  Person:  Harold  M.  Davidson, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4216, 
MSC  7814,  Bethesda,  MD  20892,  301/435- 
1776,  davidsoh@csr.nih.gov. 

Name  of  Committee:  Endocrinology  and 
Reproductive  Sciences  Integrated  Review 
Group,  Biochemical  Endocrinology  Study 
Section. 

Date:  October  16,  2000. 

Time:  8:00  AM  to  6:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites,  Chevy  Chase 
Pavilion,  4300  Military  Rd.,  Wisconsin  at 
Western  Ave.,  Washington,  DC  20015. 

Contact  Person:  Debora  L.  Hamemik, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6152, 
Bethesda,  MD  20892,  (301)  435-4511, 
hamemid@csr.nih.gov. 

Name  of  Committee:  Surgery,  Radiology 
and  Bioengineering  Integrated  Review  Group, 
Diagnostic  Imaging  Study  Section. 

Date:  October  16-17,  2000. 

Time:  8:00  AM  to  4:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Georgetown,  2101 
Wisconsin  Avenue,  N.W.,  Washington,  DC 
20007. 

Contact  Person:  Lee  Rosen,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  5116,  MSC  7854, 
Bethesda,  MD  20892,  (301)  435-1171. 

Name  of  Committee:  Surgery,  Radiology 
and  Bioengineering  Integrated  Review  Group, 
Diagnostic  Radiology  Study  Section. 

Date:  October  16-17,  2000. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Georgetown  Holiday  Inn,  2101 
Wisconsin  Avenue,  NW.,  Washington,  DC 
20007. 

Contact  Person:  Eileen  W.  Bradley, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5120, 
MSC  7854,  Bethesda,  MD  20892,  (301)  435- 
1179,  bradleye@csr.nih.gov. 

Name  of  Committee:  Infectious  Diseases 
and. Microbiology  Integrated  Review  Group, 
Bacteriology  and  Mycology  Subcommittee  1. 

Date:  October  16-17,  2000. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Residence  Inn,  7335 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Timothy  J.  Henry, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4180, 
MSC  7808,  Bethesda,  MD  20892,  (301)  435- 
1147. 

Name  of  Committee:  Biochemical  Sciences 
Integrated  Review  Group,  Medical 
Biochemistry  Study  Section. 

Date:  October  16-17,  2000. 

Time:  8:30  a.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Place:  Ramada  Inn  Rockville,  1775 
Rockville  Pike,  Rockville,  MD  20852. 

Contact  Person:  Alexander  S.  Liacouras, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5154, 
MSC  7842,  Bethesda,  MD  20892,  (301)  435- 
1740. 

Name  of  Committee:  Infectious  Diseases 
and  Microbiology  Integrated  Review  Group, 
Experimental  Virology  Study  Section. 

Date:  October  16-17,  2000. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Old  Town  Alexandria, 
480  King  Street,  Alexandria,  VA  22314. 

Contact  Person:  Rona  L.  Hiischberg, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4186, 
MSC  7808,  Bethesda,  MD  20892,  (301)  435- 
1150. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  September  26,  2000. 

LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-25536  Filed  10-4-00;  8:45  am] 
BILUNG  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c){6).  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  October  12,  2000. 

Time:  3:00  PM  to  4:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  8120  Wisconsin 
Avenue,  Bethesda,  MD  20814. 
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Contact  Person:  Lee  S.  Mann,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  3186,  MSC  7848, 
Bethesda,  MD  20892,  (301)  436-0677. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  IFCN-6. 

Date:  October  16-17,  2000. 

Time:  8:00  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Governor’s  House  Hotel, 

Washington,  DC  20036. 

Contact  Person:  Joseph  Kimm,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  5178,  MSC  7844, 

(301)  435-1249. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  October  16-17,  2000. 

Time:  8:00  AM  to  3:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace:  Holiday  Inn,  8120  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Dharam  S.  Dhindsa, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5126, 
MSC  7854,  Bethesda,  MD  20892,  (301)  435- 
1174,  dhindsad@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date;  October  16-17,  2000. 

Time:  9:00  AM  to  5:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  St  James  Suites,  950  24th  Street, 

NW,  Washington,  DC  20037. 

Contact  Person:  Ellen  K.  Schwartz, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3168, 
MSC  7770,  Bethesda,  MD  20892,  301-435- 
0681,  schwarte@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  October  16-17,  2000. 

Time:  3:00  AM  to  4:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  5520  Wisconsin 
Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Nancy  Pearson,  Chief, 
Genetic  Sciences  Integrated  Review  Group, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  2112,  MSC  7890,  Bethesda,  MD  20892, 
(301)  435-1047,  pearsonn@csr.nih.gov. 


This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  October  16,  2000. 

Time:  6:00  AM  to  7:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Georgetown  Holiday  Inn, 
Kaleidoscope  Room,  2101  Wisconsin  Ave. 
NW,  Washington,  DC  20007. 

Contact  Person:  Lee  Rosen,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  5116,  MSC  7854, 
Bethesda,  MD  20892,  (301)  435-1171. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  October  16,  2000. 

Time:  7:00  AM  to  9:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/oce:  Georgetown  Suites,  111  30th  Street, 
NW,  Washington,  DC  20007. 

Contact  Person:  Lee  Rosen,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  5116,  MSC  7854, 
Bethesda,  MD  20892,  (301)  435-1171. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  October  16,  2000. 

Time:  12:00  PM  to  12:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Georgetown,  2101 
Wisconsin  Avenue,  N.W.,  Washington,  DC 
20007. 

Contact  Person:  Eileen  W.  Bradley,. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5120, 
MSC  7854,  Bethesda,  MD  20892,  (301)  435- 
1179,  bradleye@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  October  17-18,  2000. 

Time:  8:00  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Rosslyn,  1900  North 
Fort  Myer  Drive,  Arlington,  VA  22209. 

Contact  Person:  Joanne  T.  Fujii,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  5218,  Bethesda,  MD 
20892,  (301)  435-1178,  fujiij@drg.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  October  17,  2000. 

Time:  8:00  AM  to  8:30  AM. 


Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Syed  Amir,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  6168,  MSC  7892, 
Bethesda,  MD  20892,  (301)  435-1043. 

Name  of  Committee:  Integrative, 
Functional  and  Cognitive  Neuroscience 
Integrated  Review  Group,  Integrative, 
Functional  and  Cognitive  Neiux)science  4. 

Date:  October  17-18,  2000. 

Time:  8:00  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Dan  Kenshalo,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  5176,  MSC  7844, 
Bethesda,  MD  20892,  (301)  435-1255. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date;  October  17,  2000. 

Time:  10:00  AM  to  11:00  AM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  John  Bishop,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  5180,  MSC  7844, 
Bethesda,  MD  20892,  (301)  435-1250. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  October  17,  2000. 

Time:  1:00  PM  to  4:00  PM. 

Agenda;  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person;  John  Bishop,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  5180,  MSC  7844, 
Bethesda,  MD  20892,  (301)  435-1250. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  October  17,  2000. 

Time:  3:00  PM  to  5:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Abubaker  A.  Shaikh, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6166, 
MSC  7892,  Bethesda,  MD  20892,  (301)  435- 
1042,  .shaikha@csr.nih.gov.). 

Name  of  Committee:  Infectious  Diseases 
and  Microbiology  Integrated  Review  Group, 
Virology  Study  Section. 

Date;  October  17-18,  2000. 

Time:  8:30  PM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace;  Georgetown  Suites,  1000  29th  St., 
NW,  Washington,  DC  20007. 

Contact  Person:  Rita  Anand,  Scientific 
Review  Administrator,  Center  for  Scientific 
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Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  4188,  MSC  7808, 
Bethesda,  MD  20892,  (301)  435-1151. 

Name  of  Committee:  Pathophysiological 
Sciences  Integrated  Review  Group,  Alcohol 
and  Toxicology  Subcommittee  1. 

Date:  October  18-19,  2000. 

Time:  8:00  AM  to  6:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Russell  T.  Dow’ell, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  2180, 
MSC  7818,  Bethesda,  MD  20892,  (301)  435- 
1169,  dowellr@csr.nih.gov. 

Name  of  Committee:  Biophysical  and 
Chemical  Sciences  Integrated  Review  Group, 
Medicinal  Chemistry  Study  Section. 

Date;  October  18-19,  2000. 

Time:  8:30  AM  to  4:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Ramada  Inn,  1775  Rockville  Pike, 
Rockville,  MD  20852. 

Contact  Person:  Ronald  J.  Dubois, 

Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  room  4156, 
MSC  7806,  Bethesda,  MD  20892,  (301)  435- 
1722,  duboisr@csr.nih.gov. 

Name  of  Committee:  Oncological  Sciences 
Integrated  Review  Group,  Chemical 
Pathology  Study  Section. 

Date:  October  18-20,  2000. 

Time:  8:30  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace;  Holiday  Inn  Georgetown,  2101 
Wisconsin  Avenue,  NW,  Washington,  DC 
20007. 

Contact  Person:  Syed  Quadri,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  4144,  MSC  7804, 
Bethesda,  MD  20892,  (301)  435-1211. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  September  27,  2000. 

LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-25546  Filed  10-4-00;  8:45  am] 

BILUNG  CODE  414(M>1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Current  List  of  Laboratories  Which 
Meet  Minimum  Standards  To  Engage  in 
Urine  Drug  Testing  for  Federal 
Agencies,  and  Laboratories  That  Have 
Withdrawn  From  the  Program 

agency:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 
action:  Notice. 

SUMMARY:  The  Department  of  Health  and 
Human  Services  notifies  Federed 
agencies  of  the  laboratories  currently 
certified  to  meet  standards  of  Subpart  C 
of  Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  {59 
FR  29916,  29925).  A  similar  notice 
listing  all  currently  certified  laboratories 
will  be  published  during  the  first  week 
of  each  month,  and  updated  to  include 
laboratories  which  subsequently  apply 
for  and  complete  the  certification 
process.  If  any  listed  laboratory’s 
certification  is  totally  suspended  or 
revoked,  the  laboratory  will  be  omitted 
from  updated  lists  until  such  time  as  it 
is  restored  to  full  certification  imder  the 
Guidelines. 

If  any  laboratory  has  withdrawn  from 
the  National  Laboratory  Certification 
Program  during  the  past  month,  it  will 
be  listed  at  the  end,  and  will  be  omitted 
from  the  monthly  listing  thereafter. 

This  Notice  is  available  on  the 
internet  at  the  following  website:  http:/ 

/  WWW. health .  org/ workpl.h  tm 
FOR  FURTHER  INFORMATION  CONTACT: 
Giselle  Hersh  or  Walter  Vogl,  Divisit  n 
of  Workplace  Programs,  5600  Fishers 
Lane,  Rockwall  2  Building,  Room  815, 
Rockville,  Maryland  20857;  Tel.;  (301) 
443-6014,  Fax:  (301)  443-3031. 

Special  Note:  Please  use  the  above  address 
for  all  surface  mail  and  correspondence.  For 
all  overnight  mail  service  use  the  following 
address:  Division  of  Workplace  Programs, 
5515  Security  Lane,  Room  815,  Rockville, 
Maryland  20852. 

SUPPLEMENTARY  INFORMATION: 

Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  were  developed 
in  accordance  with  Executive  Order 
12564  and  section  503  of  Public  Law 
100-71.  Subpart  C  of  the  Guidelines, 
“Certification  of  Laboratories  Engaged 
in  Urine  Drug  Testing  for  Federal 
Agencies,”  sets  strict  standards  which 
laboratories  must  meet  in  order  to 
conduct  urine  drug  testing  for  Federal 
agencies.  To  become  certified  an 
applicant  laboratory  must  undergo  three 
rovmds  of  performance  testing  plus  an 
on-site  inspection.  To  maintain  that 


certification  a  laboratory  must 
participate  in  a  quarterly  performance 
testing  program  plus  periodic,  on-site 
inspections. 

Laboratories  which  claim  to  be  in  the 
applicant  stage  of  certification  cire  not  to 
be  considered  as  meeting  the  minimum 
requirements  expressed  in  the  HHS 
Guidelines.  A  laboratory  must  have  its 
letter  of  certification  firom  SAMHSA, 
HHS  (formerly:  HHS/NIDA)  which 
attests  that  it  has  met  minimum 
standards. 

In  accordance  with  Subpart  C  of  the 
Guidelines,  the  following  laboratories 
meet  the  minimum  standards  set  forth 
in  the  Guidelines: 

ACL  Laboratories,  8901  W.  Lincoln 
Ave.,  West  Allis,  WI  53227,  414-328- 
7840/800-877-7016  (formerly: 
Bayshore  Clinical  Laboratory) 
Advanced  Toxicology  Network,  3560 
Air  Center  Cove,  Suite  101,  Memphis, 
TN  38118,  901-794-5770/888-290- 
1150 

Aegis  Analytical  Laboratories,  Inc.,  345 
Hill  Ave.,  Nashville,  TN  37210,  615- 
255-2400 

Alabama  Reference  Laboratories,  Inc., 
543  South  Hull  St.,  Montgomery,  AL 
36103,  800-541-4931/334-263-5745 
Alliance  Laboratory  Services,  3200 
Burnet  Ave.,  Cincinnati,  OH  45229, 
513-585-9000  (formerly:  Jewish 
Hospital  of  Cincinnati,  Inc.) 

American  Medical  Laboratories,  Inc., 
14225  Newbrook  Dr.,  Chantilly,  VA 
20151,  703-802-6900 
Associated  Pathologists  Laboratories, 
Inc.,  4230  South  Bvunham  Ave.,  Suite 
250,  Las  Vegas,  NV  89119-5412,  702- 
733-7866/800-133-2750 
Baptist  Medical  Center — Toxicology 
Laboratory,  9601  1-630,  Exit  7,  Little 
Rock,  AR  72205-7299,  501-202-2783 
(formerly:  Forensic  Toxicology 
Laboratory  Baptist  Medical  Center) 
Clinical  Laboratory  Partners,  LLC,  129 
East  Cedar  St.,  Newington,  CT  06111, 
860-696-8115  (formerly:  Hartford 
Hospital  Toxicology  Laboratory) 
Clinical  Reference  Lab,  8433  Quivira 
Rd.,  Lenexa,  KS  66215-2802,  800- 
445-6917 

Cox  Health  Systems,  Department  of 
Toxicology,  1423  North  Jefferson 
Ave.,  Springfield,  MO  65802,  800- 
876-3652  /  417-269-3093  (formerly: 
Cox  Medical  Centers) 

Dept,  of  the  Navy,  Navy  Drug  Screening 
Laboratory,  Great  Lakes,  IL,  Building 
38-H,  P.O.  Box  88-6819,  Great  Lakes, 
IL  60088-6819,  847-688-2045/847- 
688-4171 

Diagnostic  Services  Inc.,  dba  DSI,  12700 
Westlinks  Drive,  Fort  Myers,  FL 
33913,  941-561-8200/800-735-5416 
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Doctors  Laboratory,  Inc.,  P.O.  Box  2658, 
2906  Julia  Dr.,  Valdosta,  GA  31602, 
912-244-4468 

DrugProof,  Division  of  Dynacare/ 
Laboratory  of  Pathology,  LLC,  1229 
Madison  St.,  Suite  500,  Nordstrom 
Medical  Tower,  Seattle,  WA  98104, 
206-386-2672/800-898-0180 
(formerly:  Laboratory  of  Pathology  of 
Seattle,  Inc.,  DrugProof,  Division  of 
Laboratory  of  PaUiology  of  Seattle, 

Inc.) 

DrugScan,  Inc.,  P.O.  Box  2969,  1119 
Meams  Rd.,  Warminster,  PA  18974, 
215-674-9310 

Dynacare  Kasper  Medical  Laboratories,* 
14940-123  Ave.,  Edmonton,  Alberta, 
Canada  T5V  1B4,  780-451-3702/800- 
661-9876 

ElSohly  Laboratories,  Inc.,  5  Industried 
Park  Dr.,  Oxford,  MS  38655,  662-236- 
2609 

Express  Analytical  Labs,  1301  18th  Ave 
NW,  Suite  110,  Austin,  MN  55912,  . 
507-437-7322 

Gamma-Dynacare  Medical 

Laboratories,*  A  Division  of  the 
Gamma-Dynacare  Laboratory 
Partnership,  245  Pall  Mall  St., 

London,  ONT,  Canada  N6A  1P4,  519- 
679-1630 

General  Medical  Lahoratories,  36  South 
Brooks  St.,  Madison,  WI  53715,  608- 
267-6267 

Integrated  Regional  Laboratories,  5361 
NW  33rd  Avenue,  Fort  Lauderdale,  FL 
33309,  954-777-0018,  800-522-0232 
(formerly:  Cedars  Medical  Center, 
Department  of  Pathology) 

Kroll  Laboratory  Specialists,  Lac.,  1111 
Newton  St.,  Gretna,  LA  70053,  504- 
361-8989/800-133-3823  (formerly: 
Laboratory  Specialists,  Inc.) 

LabOne,  Inc.,  10101  Renner  Blvd., 
Lenexa,  KS  66219,  913-888-3927/ 
800-728—4064  (formerly:  Center  for 
Laboratory  Services,  a  Division  of 
LabOne,  Inc.) 

Laboratory  Corporation  of  America 
Holdings,  7207  N.  Gessner  Road, 
Houston,  TX  77040,  713-856-8288/ 
800-800-2387 

Laboratory  Corporation  of  America 
Holdings,  1904  Alexander  Drive, 
Research  Triangle  Park,  NC  27709, 
919-572-6900/800-833-3984 
(formerly:  LabCorp  Occupational 
Testing  Services,  Inc.,  CompuChem 
Laboratories,  Inc.;  CompuChem 
Laboratories,  Inc.,  a  Subsidiary  of 
Roche  Biomedical  Laboratory;  Roche 
CompuChem  Laboratories,  Inc.,  a 
Member  of  the  Roche  Group) 

Laboratory  Corporation  of  America 
Holdings,  4022  Willow  Lake  Blvd., 
Memphis,  TN  38118,  901-795-1515/ 
800-233-6339  (formerly:  LabCorp 
Occupationed  Testing  Services,  Inc., 


MedExpress/National  Laboratory 
Center) 

Laboratory  Corporation  of  America 
Holdings,  69  First  Ave.,  Raritan,  NJ 
08869,  908-526-2400/800-437-1986 
(formerly:  Roche  Biomedical 
Laboratories,  Inc.) 

Marshfield  Laboratories,  Forensic 
Toxicology  Laboratory,  1000  North 
Oak  Ave.,  Marshfield,  WI  54449,  715- 
389-3734/800-331-3734 
MAXXAM  Analytics  Inc.,*  5540 
McAdam  Rd.,  Mississauga,  ON, 

Canada  L4Z  IPI,  905-890-2555 
(formerly:  NOVAMANN  (Ontario) 

Inc.) 

Medical  College  Hospitals  Toxicology 
Laboratory,  Department  of  Pathology, 
3000  Arlington  Ave.,  Toledo,  OH 
43699,  419-383-5213 
MedTox  Lahoratories,  Inc.,  402  W. 
County  Rd.  D,  St.  Paul,  MN  55112, 
651-636-7466/800-832-3244 
MetroLab-Legacy  Laboratory  Services, 
1225  NE  2nd  Ave.,  Portland,  OR 
97232,  503-413-5295/800-950-5295 
Minneapolis  Veterans  Affairs  Medical 
Center,  Forensic  Toxicology 
Laboratory,  1  Veterans  Drive, 
Minneapolis,  Minnesota  55417,  612- 
725-2088 

National  Toxicology  Laboratories,  Inc., 
1100  California  Ave.,  Bakersfield,  CA 
93304,  661-322-4250/800-350-3515 
NWT  Drug  Testing,  1141  E.  3900  South, 
Salt  Lake  City,  UT  84124,  801-293- 
2300/800-322-3361  (formerly: 
Northwest  Toxicology,  Inc.) 

One  Somce  Toxicology  Laboratory,  Inc., 
1705  Center  Street,  Deer  Park,  TX 
77536,  713-920-2559  (formerly: 
University  of  Texas  Medical  Branch, 
Clinical  Chemistry  Division;  UTMB 
Pathology-Toxicology  Laboratory) 
Oregon  Medical  Laboratories,  P.O.  Box 
972,  722  East  11th  Ave.,  Eugene,  OR 
97440-0972,  541-687-2134 
Pacific  Toxicology  Laboratories,  6160 
Variel  Ave.,  Woodland  Hills,  CA 
91367,  810-598-3110/800-328-6942 
(formerly:  Centinela  Hospital  Airport 
Toxicology  Laboratory) 

Pathology  Associates  Medical 

Laboratories,  11604  E.  Indiana  Ave., 
Spokane,  WA  99206,  509-920-2400/ 
800-541-7891 

PharmChem  Laboratories,  Inc.,  1505— A 
O’Brien  Dr.,  Menlo  Park,  CA  94025, 
650-328-6200/800-446-5177 
PharmChem  Laboratories,  Inc.,  Texas 
Division,  7606  Pebble  Dr.,  Fort  Worth, 
TX  76118,  817-215-8800  (formerly: 
Harris  Medical  Laboratory) 

Physicians  Reference  Laboratory,  7800 
West  noth  St.,  Overland  Park,  KS 
66210,  913-339-0372/800-821-3627 
Poisonlab,  Inc.,  7272  Clairemont  Mesa 
Blvd.,  San  Diego,  CA  92111,  858-279- 
2600/800-882-7272 


Quest  Diagnostics  Incorporated,  3175 
Presidential  Dr.,  Atlanta,  GA  30340, 
770—452-1590  (formerly:  SmithKline 
Beecham  Clinical  Laboratories, 
SmithKline  Bio-Science  Laboratories) 
Quest  Diagnostics  Incorporated,  4444 
Ciddings  Road,  Auburn  Hills,  MI 
48326,  248-373-9120/800-444-0106 
(formerly:  HealthCare/Preferred 
Laboratories,  HealthCare/MetPath, 
CORNING  Clinical  Laboratories) 

Quest  Diagnostics  Incorporated,  8000 
Sovereign  Row,  Dallas,  TX  75247, 
214-638-1301  (formerly:  SmithKline 
Beecham  Clinical  Laboratories, 
SmithKline  Bio-Science  Laboratories) 
Quest  Diagnostics  Incorporated,  4770 
Regent  Blvd.,  Irving,  TX  75063,  972- 
916-3376/80&-526-4)947,  (formerly: 
Damon  Clinical  Laboratories,  Damon/ 
MetPath,  CORNING  Clinical 
Laboratories) 

Quest  Diagnostics  Incorporated,  801 
East  Dixie  Ave.,  Leesburg,  FL  34748, 
352-787-9006,  (formerly:  SmithKline 
Beecham  Clinical  Laboratories, 

Doctors  &  Physicians  Laboratory) 

Quest  Diagnostics  Incorporated,  400 
Egypt  Rd.,  Norristovra,  PA  19403, 
610-631-4600/800-877-7484, 
(formerly:  SmithKline  Beecham 
Clinical  Laboratories,  SmithKline  Bio- 
Science  Laboratories) 

Quest  Diagnostics  Incorporated,  506  E. 
State  Pkwy.,  Schaumburg,  EL  60173, 
800-669-6995/847-885-2010, 
(formerly:  SmithKline  Beecham 
Clinical  Laboratories,  International 
Toxicology  Laboratories) 

Quest  Diagnostics  Incorporated,  7470 
Mission  Valley  Rd.,  San  Diego,  CA 
92108-4406,  619-686-3200/800-446- 
4728,  (formerly:  Nichols  Institute, 
Nichols  Institute  Substemce  Abuse 
Testing  (NISAT),  CORNING  Nichols 
Institute,  CORNING  Clinical 
Laboratories) 

Quest  Diagnostics  Incorporated,  One 
Malcolm  Ave.,  Teterboro,  NJ  07608, 
201-393-5590,  (formerly:  MetPath, 
Inc.,  CORNING  MetPath  Clinical 
Laboratories,  CORNING  Clinical 
Laboratory) 

Quest  Diagnostics  Incorporated.  7600 
Tyrone  Ave.,  Van  Nuys,  CA  91405, 
818-989-2520/800-877-2520, 
(formerly:  SmithKline  Beecham 
Clinical  Laboratories) 

San  Diego  Reference  Laboratory,  6122 
Nancy  Ridge  Dr.,  San  Diego,  CA 
92121,  800-677-7995/858-677-7970 
Scientific  Testing  Laboratories,  Inc.,  463 
Southlake  Blvd.,  Richmond,  VA 
23236,  804-378-9130 
Scott  &  White  Drug  Testing  Laboratory, 
600  S.  25th  St.,  Temple,  TX  76504, 
254-771-8379/800-749-3788 
S.E.D.  Medical  Laboratories,  5601  Office 
Blvd.,  Albuquerque,  NM  87109,  505— 
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727-6300/800-999-5227  South  Bend 
Medical  Foundation,  Inc.,  530  N. 
Lafayette  Blvd.,  South  Bend,  IN 
46601,  219-234-4176, 

Southwest  Laboratories,  2727  W. 

Baseline  Rd.,  Tempe,  AZ  85283,  602- 
438-8507/800-279-0027 
Sparrow  Health  System,  Toxicology 
Testing  Center,  St.  Lawrence  Campus, 
1210  W.  Saginaw,  Lansing,  MI  48915, 
517-377-0520,  (formerly:  St. 

Lawrence  Hospital  &  Healthcare 
System) 

St.  Anthony  Hospital  Toxicology 
Laboratory,  1000  N.  Lee  St., 

Oklahoma  City,  OK  73101,  405-272- 
7052 

Toxicology  &  Drug  Monitoring 
Laboratory,  University  of  Missouri 
Hospital  &  Clinics,  2703  Clark  Lane, 
Suite  B,  Lower  Level,  Columbia,  MO 
65202,  573-882-1273 
Toxicology  Testing  Service,  Inc.,  5426 
N.W.  79th  Ave.,  Miami,  IT^  33166, 
305-593-2260 

UNILAB,  18408  Oxnard  St.,  Tarzana, 

CA  91356,  818-996-7300/800-339- 
4299,  (formerly:  MetWest-BPL 
Toxicology  Laboratory) 

Universal  Toxicology  Laboratories,  LLC, 
9930  W.  Highway  80,  Midland,  TX 
79706,  915-561-8851/888-953-8851 

*  The  Standards  Council  of  Canada  (SCC) 
voted  to  end  its  Laboratory  Accreditation 
Program  for  Substance  Abuse  (LAPSA) 
effective  May  12, 1998.  Laboratories  certified 
through  that  program  were  accredited  to 
conduct  forensic  urine  drug  testing  as 
required  by  U.S.  Department  of 
Transportation  (DOT)  regulations.  As  of  that 
date,  die  certification  of  those  accredited 
Canadian  laboratories  will  continue  under 
DOT  authority.  The  responsibility  for 
conducting  quarterly  pCTformance  testing 
plus  periodic  on-site  inspections  of  those 
LAPSA-accredited  laboratories  was 
transferred  to  the  U.S.  DHHS,  with  the 
DHHS’  National  Laboratory  Certification 
Program  (NLCP)  contractor  continuing  to 
have  an  active  role  in  the  performance  testing 
and  laboratory  inspection  processes.  Other 
Canadian  laboratories  wishing  to  be 
considered  for  the  NLCP  may  apply  directly 
to  the  NLCP  contractor  just  as  U.S. 
laboratories  do.  Upon  finding  a  Canadian 
laboratory  to  be  qualified,  the  DHHS  will 
recommend  that  DOT  certify  the  laboratory 
(FEDERAL  REGISTER,  16  July  1996)  as  meeting 
the  minimum  standards  of  the  “Mandatory 
Guidelines  for  Workplace  Drug  Testing”  (59 
FEDERAL  REGISTER,  9  June  1994,  Pages  29908- 
29931).  After  receiving  the  DOT  certification, 
the  laboratory  will  be  included  in  the 
monthly  list  of  DHHS  certified  laboratories 
and  participate  in  the  NLCP  certification 
maintenance  program. 

Richard  Kopanda, 

Executive  Officer,  Substance  Abuse  and 
Mental  Health  Services  Administration. 

[FR  Doc.  00-25683  Filed  10-4-00;  8:45  am] 
BILUNG  CODE  4160-20-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Intent  to  Prepare 
Comprehensive  Conservation  Plan  for 
Crab  Orchard  National  Wildlife  Refuge 
in  Williamson,  Jackson  and  Union 
Counties,  IL 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  Intent  (Revised)  to 
prepare  a  Comprehensive  Conservation 
Plan  (CCP)  for  Crab  Orchard  National 
Wildlife  Refuge. 

SUMMARY:  This  revised  notice  advises 
the  public  that  the  U.S.  Fish  and 
Wildlife  Service  (Service)  intends  to 
gather  information  necessary  to  prepare 
a  comprehensive  conservation  plan  and 
an  associated  environmental  document 
for  Crab  Orchard  National  Wildlife 
Refuge  in  Williamson,  Jackson  and 
Union  Counties,  Illinois.  The  Service  is 
furnishing  this  notice  in  compliance 
with  Service  comprehensive 
conservation  plan  policy  and  the 
National  Environmental  Policy  Act  and 
implementing  regulations  to  achieve  the 
following: 

(1)  Advise  other  agencies  and  the 
public  of  our  intentions,  and 

(2)  Obtain  suggestions  and 
information  on  the  scope  of  issues, 
opportunities,  and  concerns  for 
inclusion  in  the  environmental 
assessment. 

DATES:  The  Service  will  solicit 
information  from  the  public  via  open 
houses,  workshops,  focus  groups,  and 
written  comments.  Special  mailings, 
newspapers  articles  and  radio 
announcements  will  inform  people  of 
the  time  and  place  of  open  houses.  The 
date,  time  and  place  of  open  houses  will 
also  be  posed  on  the  Crab  Orchard 
National  Wildlife  Refuge  planning  web 
site:  http://www.fws.gov/r3pao/ 
planning/cotop.htm 

Public  Involvement:  Public  scoping 
will  begin  with  three  open  houses  in 
October.  The  first  meeting  is  scheduled 
Thursday,  October  19,  from  4  p.m.  to  8 
p.m.  at  Southwestern  Illinois  College  in 
Red  Bud,  Illinois.  The  College  is  located 
at  500  West  South  Foiulh  Street.  The 
meeting  will  be  in  the  Dining  Room  of 
the  New  Classroom  Building.  A  second 
meeting  is  scheduled  Friday,  October 
20,  from  2  p.m.  to  8  p.m.  at  the  Marion 
Hotel  and  Conference  Center  in  Marion, 
Illinois.  The  hotel  is  located  at  2600 
West  DeYoimg  Street  near  the 
intersection  of  Interstate  57  (Exit  54B) 
and  Illinois  New  Route  13.  A  third  open 
house  is  scheduled  from  8  a.m.  to  12 
p.m.  at  Crab  Orchard  National  Wildlife 


Refuge  Visitor  Center.  The  Visitor 
Center  is  located  on  the  east  side  of 
Route  148  about  1%  miles  south  of  the 
intersection  of  Route  148  and  New 
Route  13. 

ADDRESSES:  Address  comments  emd 
requests  from  more  information  to: 
Refuge  Manager,  Crab  Orchard  National 
Wildlife  Refuge,  8588  Route  148, 

Marion,  IL  62959;  or  E-mail:  conwr- 
ccp@fws.gov 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Thomas  Palmer,  Planning  Coordinator, 
Crab  Orchard  National  Wildlife  Refuge, 
U.S.  Fish  and  Wildlife  Service,  8588 
Route  148,  Marion,  IL  62959-9970, 
telephone  618-997-3344;  or  Mr.  John 
Schomaker,  Refuge  Planning  Specialist, 
U.S.  Fish  and  Wildlife  Service,  RO/AP, 
BHW  Federd  Building,  1  Federal  Drive, 
Ft.  Snelling,  MN  55111,  telephone  612- 
713-5476. 

SUPPLEMENTARY  INFORMATION:  It  is 

Service  policy  to  have  all  lands  within 
the  Nationed  Wildlife  Refuge  System 
managed  in  accordance  with  an 
approved  comprehensive  conservation 
plan.  The  plan  guides  management 
decisions  and  identifies  Refuge  goals, 
objectives,  and  strategies  for  achieving 
Refuge  purposes.  Public  input  into  this 
planning  process  is  encouraged.  The 
plan  will  provide  other  agencies  and  the 
public  with  a  clear  understanding  of  the 
desired  future  conditions  of  the  Refuge 
and  how  the  Service  will  implement 
management  strategies.  Some  of  the 
issues  to  be  addressed  in  the  plan 
include  the  following: 

(a)  Habitat  management; 

(b)  Public  use  management; 

(c)  Wildlife  population  management; 

(d)  Wilderness  management; 

(e)  Industrial  facilities  management; 
and 

(f)  Cultmal  resource  identification 
and  protection. 

After  the  public  scoping  of  issues,  a 
decision  will  be  made  whether  to 
prepare  an  environmental  assessment  or 
an  environmental  impact  statement.  If 
we  decide  to  prepare  an  environmental 
impact  statement,  another  notice  of 
intent  will  be  published  annoxmcing 
that  decision.  The  environmental 
assessment  or  environmental  impact 
statement  will  include  several 
alternatives  that  address  the  issues  and 
management  strategies  associated  with 
these  topics. 

Crab  Orchard  National  Wildlife 
Refuge  was  established  on  August  5, 
1947,  by  Public  law  80-361.  This  Act  of 
Congress  transferred  certain  Federal 
lands  acquired  in  connection  with  the 
Crab  Orchard  Creek  project  and  the 
Illinois  Ordnance  Plant  to  the  Secretary 
of  the  Interior.  This  legislation 
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mandated  that  these  lands  be 
administered  by  the  Secretary  through 
the  Fish  and  Wildlife  Service  “for  the 
conservation  of  wildlife,  and  for  the 
development  of  the  agricultural, 
recreational,  industrial,  and  related 
purposes  specified  in  this  Act.” 

The  43,890-acre  Refuge  contains  three 
large  man-made  lakes  and  numerous 
small  ponds  totaling  9,000  acres,  26,000 
acres  of  forest  and  brush  land,  5,000 
acres  of  cropland,  2,000  acres  of 
grassland,  and  2,000  acres  of 
administrative  lands.  The  Refuge 
supports  an  extensive  variety  of  plant 
and  animal  species,  hosts  1.2  million 
recreational  visitors  per  year,  provides 
facilities  for  industrial  tenants,  and 
sponsors  cooperative  farmers  and 
permittee  graziers.  The  4,050-acre  Crab 
Orchard  Wilderness,  the  first  wilderness 
are  a  designated  in  the  State  of  Illinois, 
is  within  the  Refuge. 

Dated;  September  29,  2000. 

Marvin  E.  Moriarty, 

Acting  Regional  Director. 

[FR  Doc.  00-25552  Filed  10-4-00;  8:45  am] 
BILUNG  CODE  4310-5S-M 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Operation  and  Maintenance  Rate 
Adjustment  for  the  Colorado  River 
Irrigation  Project,  Arizona 

agency:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice  of  proposed  rate 
adjustment. 

SUMMARY:  The  Bureau  of  Indian  Affairs 
proposes  to  adjust  the  assessment  rates 
for  operating  and  maintaining  the 
Colorado  River  Irrigation  Project  for  the 
2001  irrigation  season. 

OATES:  Interested  parties  may  submit 
comments  on  the  proposed  rate 
adjustment.  Comments  must  be 
submitted  on  or  before  December  4, 
2000. 


ADDRESSES:  All  comments  concerning 
the  proposed  rate  adjustment  must  be  in 
writing  and  addressed  to  the  Bureau  of 
Indian  Affairs,  Director  of  Trust 
Responsibilities,  ATTN:  Irrigation  and 
Power,  Mail  Stop  3061, 1849  C  Street, 
NW.,  Washington,  DC  20240,  telephone; 
(202)  208-5480. 

FOR  FURTHER  INFORMATION  CONTACT: 

Regional  Director,  Bureau  of  Indian 
Affairs,  Western  Region,  P.O.  Box  10, 
Phoenix,  Arizona  85001;  telephone 
(602) 379-6956. 

SUPPLEMENTARY  INFORMATION:  The 

authority  to  issue  this  document  is 
vested  in  the  Secretary  of  the  Interior  by 
5  U.S.C.  301  and  the  Act  of  August  14, 
1914  (38  Stat.  583;  25  U.S.C.  385).  The 
Secretary  has  delegated  this  authority  to 
the  Assistant  Secretary — Indian  Affairs 
pursuant  to  part  209  Departmental 
Manual,  Chapter  8.1A  and 
memorandum  dated  January  25, 1994, 
from  Chief  of  Staff,  Department  of  the 
Interior,  to  Assistemt  Secretaries,  and 
Heads  of  Bureaus  and  Offices.  The  new 
rates  are  specified  in  the  following 
schedule. 

This  notice  is  given  in  accordance 
with  Section  171.1(e)  and  171.1(g)  of 
part  171,  Suhchapter  H,  Chapter  1,  of 
Title  25  of  the  Code  of  Federal 
Regulations,  which  provides  for  the 
fixing  and  annoimcing  the  rates  for 
annual  operation  and  maintenance 
assessments  and  related  information  of 
Bureau  of  Indian  Affairs  irrigation 
projects. 

Background 

The  assessment  rates  are  based  on  a 
prepared  estimate  of  the  cost  of  normal 
operation  and  maintenance  of  the 
irrigation  project.  Normal  operation  and 
maintenance  means  the  expenses  we 
incur  to  provide  direct  support  or 
benefit  to  the  project’s  activities  for 
administration,  operation,  maintenance, 
and  rehabilitation.  We  must  include  at 
least: 

(a)  Personnel  salaries  and  benefits  for 
the  project  engineer/manager  and  our 
employees  under  his  management/ 
control; 


(b)  Materials  and  supplies; 

(c)  Major  and  minor  vehicle  and 
equipment  repairs; 

(d)  Equipment,  including 
transportation,  fuel,  oil,  grease,  lease 
and  replacement; 

(e)  Capitalization  expenses; 

(f)  Acquisition  expenses;  and  . 

(g)  Other  expenses  we  determine 
necessary  to  properly  perform  the 
activities  and  functions  characteristic  of 
an  irrigation  project. 

Payments 

The  irrigation  operation  and 
mcuntenance  assessments  become  due 
based  on  locally  established  payment 
requirements.  No  water  shall  be 
delivered  to  any  of  these  lands  until  all 
irrigation  charges  have  been  paid. 

Interest  and  Penalty  Fees 

Interest,  penalty,  and  administrative 
fees  will  be  assessed,  where  required  by 
law,  on  all  delinquent  operation  and 
maintenance  assessment  charges  as 
prescribed  in  the  Code  of  Federal 
Regulations,  Title  4,  Part  102,  Federal 
Claims  Collection  Standards;  and  42 
BIAM  Supplement  3,  part  3.8  Debt 
Collection  Procedures.  Begiiming  30 
days  after  the  due  date,  interest  will  be 
assessed  at  the  rate  of  the  current  value 
of  funds  to  the  U.S.  Treasmy.  An 
administrative  fee  of  $12.50  will  be 
assessed  each  time  an  effort  is  made  to 
collect  a  delinquent  debt;  a  penalty  - 
charge  of  6  percent  per  year  will  he 
charged  on  delinquent  debts  over  90 
days  old  and  will  accrue  from  the  date 
the  debt  became  delinquent.  No  water 
shall  be  delivered  to  any  farm  unit  until 
all  irrigation  charges  have  been  paid. 
Within  180  days  a  delinquent  debt  will 
be  forwarded  to  the  U.S.  Treasmy  for 
further  action  in  accordance  with  Debt 
Collection  Improvement  Act  of  1996 
(Public  Law  104-134). 

Rate  Adjustment 

The  following  table  illustrates  the 
impact  of  the  rate  adjustment: 


Colorado  River  Irrigation  Project 

[Irrigation  rate  per  assessable  acre] 

Present  2000  Proposed  2001  Proposed  2002 

Up  to  5  acre-feet/acre .  $38.50  $37.00  . . .  $37.00. 

Excess  Water/acre-foot .  17.00  Unchanged  .  Unchanged. 


Determinations  and  Certifications 

Regulatory  Planning  and  Review  (E.O. 
12866):  This  rate  adjustment  is  not  a 
significant  regulatory  action  and  has 


been  reviewed  by  the  Office  of 
Management  and  Budget  under 
Executive  Order  12866. 

Regulatory  Flexibility  Act:  This  rate 
making  is  not  a  rule  for  the  pmposes  of 


the  Regulatory  Flexibility  Act  because  it 
is  “a  rule  of  particular  applicability 
relating  to  rates”  (5  U.S.C.  §  601(2)). 

Unfunded  Mandates  Reform  Act:  This 
rate  adjustment  imposes  no  unfunded 
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mandates  on  any  governmental  or 
private  entity  and  is  in  compliance  with 
the  provisions  of  the  Unfunded 
Mandates  Reform  Act  of  1995. 

Takings  Implication  Assessment  (E.O. 
12630):  The  Department  has  determined 
that  this  rate  adjustment  does  not  have 
significant  “takings”  implications. 

Federalism  (E.O.  13132):The 
Department  has  determined  that  this 
rate  adjustment  does  not  have 
significant  Federalism  effects  because  it 
pertains  solely  to  Federal-tribal  relations 
and  will  not  interfere  with  the  roles, 
rights,  and  responsibilities  of  states. 

Civil  Justice  Reform  (E.O.  12988):  The 
Department  has  certified  to  the  Office  of 
Management  and  Budget  (OMB)  that 
this  rate  adjustment  meets  the 
applicable  standards  provided  in 
sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988. 

Paperwork  Reduction  Act:  This  rate 
adjustment  does  not  contain  collections 
of  information  requiring  approval  under 
the  Paperwork  Reduction  Act  of  1995. 

National  Environmental  Policy  Act 
(NEPA):  The  Department  has 
determined  that  this  rate  adjustment 
does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quedity 
of  the  human  environment  emd  that  no 
detailed  statement  is  required  under  the 
National  Environmental  Policy  Act  of 
1969. 

Public  Comment  Solicitation 

Interested  persons  may  submit  written 
comments  regarding  the  proposed  rate 
adjustment  to  the  location  identified  in 
the  ADDRESSES  section  of  this  docmnent. 
Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  aveiilable  for  public  review 
during  regular  business  hours. 

Individual  respondents  may  request 
confidentiality.  If  you  wish  to  request 
that  we  consider  withholding  yom 
name,  street  address,  and  other  contact 
information  (such  as  Internet  address, 
FAX,  or  phone  number)  from  public 
review  or  from  disclosure  imder  the 
Freedom  of  Information  Act,  you  must 
state  this  prominently  at  the  beginning 
of  your  comment.  We  will  honor  yom* 
request  to  the  extent  allowable  by  law. 
However,  we  will  not  consider 
anonymous  comments.  We  will  make  all 
submissions  fi'om  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 


Dated:  September  27,  2000. 

Kevin  Cover, 

Assistant  Secretary — Indian  Affairs 

[FR  Doc.  00-25531  Filed  10-4-00;  8:45  am] 

BILUNG  CODE  4310-02-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[N  V-91 0-00-0777X0-241  A] 

Sierra  Front-Northwestern  Great  Basin 
Resource  Advisory  Council, 
Northeastern  Great  Basin  Resource 
Advisory  Council,  and  Mojave- 
Southern  Great  Basin  Resource 
Advisory  Council;  Notice  of  Meeting 
Locations  and  Times 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Combined  Resource  Advisory 
Council  meeting  locations  and  times. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),  the 
Department  of  the  Interior,  Bureau  of 
Land  Management  (BLM)  Council 
meetings  will  be  held  as  indicated 
below.  Topics  for  discussion  will  be  a 
presentation  and  discussion  of  Fiscal 
Year  2000  operations,  and  outlook  for 
Fiscal  Year  2001  of  the  BLM  in  Nevada; 
opening  and  closeout  reports  of  the 
three  RACs;  implementation  of  the 
Southern  Nevada  Public  Land 
Management  Act  of  1998;  breakout 
meetings  of  the  three  RACs;  and  other 
topics  the  Councils  may  reuse.  There 
will  be  limcheon  speakers  both  days. 

All  meetings  are  open  to  the  public. 
The  public  may  present  written 
comments  to  theUouncil.  The  public 
comment  period  for  the  Coimcil  meeting 
will  be  at  such  times  during  the  meeting 
as  determined  by  the  State  Director,  and 
at  2:00  p.m.  on  Friday,  October  27. 
Individuals  who  plan  to  attend  and 
need  further  information  about  the 
meeting  or  need  special  assistance  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Robert  Stewart  at  the  Nevada 
State  Office,  BLM,  1340  Financial  Blvd., 
Reno,  telephone  (775)  861-6586. 

DATES,  TIMES:  The  Council  will  meet  on 
Thmsday,  October  26,  2000,  from  8:30 
a.m.  to  4:30  p.m.  and  Friday,  October 
27,  2000,  from  8  a.m.  to  3  p.m.,  or  when 
business  is  complete,  at  The  Casa 
Blanca  Hotel  in  Mesquite,  Nevada.  If 
due  to  unforeseeable  problems  this  site 
is  not  available,  the  meeting  will  be 
rescheduled.  Public  comment  will  be 
received  at  the  discretion  of  the  State 
Director,  as  meeting  moderator,  with  a 


general  public  comment  period  on 
Friday,  October  27,  2000,  at  2  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Stewart,  Public  Affairs 
Specialist,  Office  of  Communications, 
BLM  Nevada  State  Office,  1340 
Financial  Blvd.,  Reno,  Nevada,  89502- 
7147,  telephone  (775)  861-6586. 

Dated:  September  29,  2000. 

Robert  V,  Abbey, 

Nevada  State  Director. 

[FR  Doc.  00-25551  Filed  10-04-00;  8:45  am] 
BILUNG  CODE  431&-HC-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[MT-924-1430-ET;  MTM  89002] 

Public  Land  Order  No.  7463; 

Withdrawal  of  Public  Land  for  Devil’s 
Elbow  Recreation  Site;  Montana 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Public  Land  Order. 

SUMMARY:  This  order  withdraws  100.81 
acres  of  public  land  firom  surface  entry 
and  mining  for  a  period  of  20  years  for 
protection  and  development  of  a  Bureau 
of  Land  Management  public 
campground  and  day  use  recreation 
area.  The  land  has  been  and  will  remciin 
open  to  mineral  leasing. 

EFFECTIVE  DATE:  October  5,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  Ward,  BLM  Montana  State 
Office,  P.O.  Box  36800,  Billings, 
Montana  59107,  406-255-2949,  or  Susie 
Williams,  BLM  Butte  Field  Office,  P.O. 
Box  3388,  Butte,  Montana  59702-3388, 
406-^94-7634. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 

1714  (1994),  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  land  is  hereby 
withdrawn  from  settlement,  sale, 
location  or  entry  under  the  general  land 
laws,  including  the  United  States 
mining  laws  (30  U.S.C.  Ch.  2  (1994)), 
but  not  fi'om  leasing  imder  the  mineral 
leasing  laws,  for  protection  and 
development  of  Devil’s  Elbow 
Recreation  Site: 

Principal  Meridian,  Montana 
T.  11  N.,R.  2  W., 

Sec.  23,  that  portion  of  the  EV2NEV4  lying 
east  of  the  York  Road  (State  Highway 
280)  as  set  out  on  the  Certificate  of 
Survey  (COS)  filed  under  Document  No. 
259800  and  tracts  7  and  8  as  set  out  on 
the  COS  filed  under  Document  No. 
452285/T: 
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Sec.  24,  tracts  4  and  5  as  set  out  on  the 
COS  filed  under  Document  452285/T, 
and  tract  6-A  as  set  out  on  the  COS  filed 
under  Document  No.  46494 1/B. 

The  area  described  contains  100.81 
acres  in  Lewis  and  Clark  County. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
the  land  under  lease,  license,  or  permit, 
or  governing  the  disposal  of  their 
mineral  or  vegetative  resources  other 
than  imder  the  mining  laws. 

3.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  Section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1714(f)  (1994),  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 

Dated;  September  18,  2000. 

Sylvia  V.  Baca, 

Assistant  Secretary  of  the  Interior. 

[FR  Doc.  00-25585  Filed  10-4-00;  8:45  am] 

BILUNG  CODE  4310-ON-I> 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[MT-924-1430-ET;  MTM  89170] 

Public  Land  Order  No.  7464; 

Withdrawal  of  Public  Land  To  Aid  in 
Reclamation  of  the  Zortman-Landusky 
Mining  Area;  Montana 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Public  Land  Order. 

SUMMARY:  This  order  withdraws 
3,530.62  acres  of  public  land  frnm 
surface  entry  and  mining  for  a  period  of 
5  years  to  protect  the  reclamation  of  the 
Zortman-Landusky  mining  area.  The 
land  has  been  and  will  remain  open  to 
mineral  leasing  and  mineral  material 
disposal  under  the  Materials  Act. 
EFFECTIVE  DATE:  October  5,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  Ward,  BLM  Montana  State 
Office,  P.O.  Box  36800,  Billings, 
Montana  59107-6800,  406^896-5052,  or 
Robert  Padilla,  BLM  Lewistown  Field 
Office,  Box  1160,  Lewistown,  Montana 
59457-1160,  406-538-1922. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 

1714  (1994),  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  land  is  hereby 
withdrawn  from  settlement,  sale, 
location  or  entry  under  the  general  land 


laws,  including  the  United  States 
mining  laws  (30  U.S.C.  Ch.  2  (1994)), 
but  not  from  leasing  under  the  mineral 
leasing  laws  or  mineral  material 
disposal  under  the  Materials  Act,  to 
protect  the  reclamation  of  the  Zortman- 
Landusky  mining  area; 

Principal  Meridian,  Montana 
T.  25  N.,  R.  24  E., 

Sec.  1,  lot  13; 

Sec.  10,  lots  7  to  11,  inclusive,  and 
NEV4SEV4: 

Sec.  11,  lots  8  and  9; 

Sec.  12,  lots  8, 11, 12, 13, 17, 18, 19,  20 
and  22,  and  SEV4SWV4; 

Sec.  13,  NEV4NEV4  and  WV2NWV4; 

Sec.  14,  lots  1  to  11,  inclusive,  E'ANEV4, 
SWV4NEV4,  and  NV2SEV4; 

Sec.  15,  lots  4  to  18,  inclusive; 

Sec.  21,  EV2NEV4,  NEV4SEV4,  and 
W’/iSEV4SEV4: 

Sec.  22,  lot  1,  lots  3  to  7,  inclusive, 
SEV4NEV4,  WV2NWV4,  NV2SWV4, 
EV2SWV4SWV4,  SEV4SWV4,  NV2SEV4, 
EV2SEV4SEV4,  NWV4SEV4SEV4, 
EVi2SWV4SEV4SEy4,  and 
NWV4SWV4SEV4SEV4; 

Sec.  23,  NV2. 

T.  25  N.,  R.  25  E., 

Sec.  6,  lots  13  to  17,  inclusive,  NEV4SWV4, 
and  SEV4; 

Sec.  7,  lots  5  to  9,  inclusive,  lots  14, 17, 

18,  22,  23,  and  24,  lots  26  to  31, 
inclusive,  and  NWV4NEV4; 

Sec.  8,  SWV4SWV4; 

Sec.  16,  lot  2,  NV2NWV4SWV4, 
NV2SEV4NWV4SWV4,  S^ASV2SWV4SWV4, 
NEV4SEV4SWV4,  SV2SEV4SWV4,  and 
SWV4SEV4; 

Sec.  17,  lots  3  and  4,  NEV4,  Ey2NWV4, 
Ny2Ny2NEy4SEy4,  Ny2NEy4Nwy4SEy4, 
swy4NEy4Nwy4SEy4,  wy2Nwy4SEy4, 
wy2SEy4Nwy4SEy4, 
wy2NEy4Swy4SEy4,  wy2Swy2SEy4, 
SEy4SWy4SEy4,  and  Sy2SEy4SEy4; 

Sec.  18,  lots  1  to  5,  inclusive,  lots  8,  9,  and 
10,  and  SWy4NEy4. 

The  area  described  contains  3,530.62 
acres  in  Phillips  Covmty. 

2,  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
the  land  under  lease,  license,  or  permit, 
or  governing  the  disposal  of  their 
mineral  or  vegetative  resotirces  other 
than  imder  the  mining  laws. 

3.  This  withdrawal  will  expire  5  years 
from  the  effective  date  of  this  order 
unless,  as  a  result  of  a  review  conducted 
before  the  expiration  date  pursuant  to 
Section  204(fi  of  the  Fedei^  Land 
Policy  and  Management  Act  of  1976,  43 

U. S.C.  1714(f)  (1994),  the  Secretary 
determines  that  the  withdrawal  shall  be 
extended. 

Dated:  September  18,  2000. 

Sylvia  V.  Baca, 

Assistant  Secretary  of  the  Interior. 

[FR  Doc.  00-25586  Filed  10-4-00;  8:45  am] 
BILLING  CODE  4310-DN-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[NM-930-143G-ET;  NMNM  52408,  NMNM 
52409,  NMNM  52410] 

Public  Land  Order  No.  7462; 

Revocation  of  Three  Secretarial  Orders 
dated  May  1, 1929,  April  27, 1939,  and 
May  24, 1939;  New  Mexico 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Public  Land  Order. 

SUMMARY:  This  order  revokes  three 
Secretarial  orders  in  their  entirety  as  to 
the  remaining  240  acres  of  lands 
withdrawn  for  Air  Navigation  Site  Nos. 
29, 125,  and  128.  The  lands  are  not 
needed  for  the  purpose  for  which  they 
were  withdrawn.  Eighty  acres  have  been 
conveyed  out  of  Feder^  ownership  and 
revocation  of  the  withdrawal  on  those 
lands  is  a  record-clearing  action  only. 
The  remaining  160  acres  will  be  opened 
to  all  forms  of  appropriation  under  the 
public  land  laws. 

EFFECTIVE  DATE:  November  6,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeanette  Espinosa,  BLM  New  Mexico 
State  Office,  1474  Rodeo  Road,  Santa  Fe, 
New  Mexico  87502,  505-438-7597. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 

1714  (1994),  it  is  ordered  as  follows: 

1.  The  Secretarial  Orders  dated  April 
27, 1939  and  May  24, 1939,  which 
withdrew  lands  for  Air  Navigation  Site 
Nos.  125,  and  128  are  hereby  revoked  in 
their  entirety  as  to  the  remaining  lands 
described  below: 

New  Mexico  Principal  Meridian 
T.  4  S.,  R.  1  E., 

Sec.  10.  NWy4SWy4. 

T.  13  S..  R.  1  W., 

Sec.  7.  EVzSWV*; 

Sec.  18,  NEiANWy*. 

The  areas  described  aggregate  160 
acres  in  Sierra  md  Socorro  Counties. 

2.  The  Secretarial  Order  dated  May  1, 
1929,  which  withdrew  lands  for  Air 
Navigation  Site  No.  29,  is  hereby 
revoked  in  its  entirety  as  to  the 
remaining  lands  described  below: 

T.  4  N.,  R.  18  E., 

Sec.  13,  Nwy.swy4. 

T.  3  N.,  R.  23  E., 

Sec.  3,  SEytHW^/i. 

The  areas  described  aggregate  80  acres 
in  Guadalupe  and  De  Baca  Counties. 

3.  At  10  a.m.  on  November  6,  2000, 
the  lands  described  in  paragraph  1  will 
be  opened  to  all  forms  of  appropriation 
under  the  public  land  laws. 
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4.  The  land  described  in  paragraph  2 
has  been  conveyed  out  of  Federal 
ownership  and  this  is  a  record-clearing 
action  only  for  those  lands. 

Dated;  September  12,  2000 
Sylvia  V.  Baca, 

Assistant  Secretary  of  the  Interior. 

[FR  Doc.  00-25579  Filed  10-4-00;  8:45  am] 
BILLING  CODE  431(>-FB-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[OR-958-1430-ET;  HAG01-0001;  OR- 
52315] 

Proposed  Withdrawal  and  Opportunity 
for  Public  Meeting;  Oregon 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  The  United  States  Department 
of  Agriculture,  Forest  Service,  filed  an 
application  to  withdraw  approximately 
9,533  acres  of  National  Forest  System 
lands  to  protect  recreational,  scenic, 
cultmal  and  traditional  use  values  in 
addition  to  threatened,  endangered,  and 
sensitive  flora  and  fauna  natural 
resource  values.  This  notice  closes  the 
lands  for  up  to  2  years  firom  location  and 
entry  under  the  mining  laws,  subject  to 
valid  existing  rights.  The  lands  will 
remain  open  to  such  forms  of 
disposition  as  may  by  law  be  made  of 
National  Forest  System  lands.  The  lands 
have  been  and  remain  open  to  mineral 
leasing. 

OATES:  Comments  should  be  received  on 
or  before  January  4,  2001. 

ADDRESSES:  Comments  should  be  sent  to 
the  Forest  Supervisor,  Rogue  River 
National  Forest,  333  W.  8th  Street, 
Medford,  Oregon  97501. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bengt  Hamner,  Rogue  River  National 
Forest,  541-858-2304. 

SUPPLEMENTARY  INFORMATION:  The  Forest 
Service  filed  an  application  to  withdraw 
the  following  described  National  Forest 
System  lands  from  location  and  entry 
under  the  mining  laws,  subject  to  valid 
existing  rights: 

Willamette  Meridian 

Rogue  River  and  Umpqua  National  Forests 
T.  30  S.,  R.  2  E., 

Sec.  22,  those  portions  of  the  SWV4NWV4, 
WV2SWV4,  and  SEV4SWV4,  lying 
westerly  and  southwesterly  of  the  Rogue- 
Umpqua  Divide  Wilderness  boundary: 
Sec.  23,  that  portion  of  the  SEV4  SWV4 
lying  westerly  of  the  Ahhott  Creek 
Research  Natural  Area  and  southeasterly 
of  the  Rogue-Umpqua  Divide  Wilderness 
boundary; 


Sec.  25,  SWV4SVJV4  SWV4; 

Sec.  26,  SWV4NEV4,  SWV4  SEV4  NEV4,  that 
portion  of  the  NW  V4  lying  southeasterly 
of  the  Rogue-Umpqua  Divide  Wilderness 
boundary  and  southwesterly  of  the 
Abbott  Creek  Research  Natural  Area,  and 
SV2: 

Sec.  27,  those  portions  of  the  EV2  lying 
westerly,  southwesterly  and 
southeasterly  of  the  Rogue-Umpqua 
Divide  Wilderness  boundary,  and  Wy2; 

Sec.  28,  SV2NWV4  and  SV2; 

Sec.  29,  SV2SV2  SEV4: 

Sec.  31,  lots  6  and  7,  NEV4  and  NV2  SE  V4: 

Sec.  32  and  33; 

Sec.  34,  lots  1,  2,  NV2,  and  NV2  SV2; 

Sec.  35,  NWV4  NEV4,  and  NWV4. 

T.  31  S.,  R.  1  E., 

Sec.  1,  SV2  of  lot  5,  lots  6,  and  7,  SV2  SW’A 
NEV4,  SWV4,  and  WV2SE  V4: 

Sec.  2,lots  1  and  2,  SV2  NEV4,  SV2  SV2 
SWV4  and  SEV4  : 

Sec.  3,  SV2SEV4; 

Sec.  10,  NV2,  EV2SWV4,  SEV4; 

Sec.  11,  NV2,  NV2SV2,  SEV4SWV4,  Sy2SEV4; 

Sec.  12,  lots  1  and  2,  EV2NEV4,  NWV4: 

Sec.  13,  WV2NWV4; 

Sec.  14,  NEV4,  EV2NWV4: 

Sec.  15,  NV2NEV4,  NEV4NWV4. 

T.  31  S.,  R.  2E., 

Sec.  3,  WV2  of  lot  3,  lot  4,  SWV4NWV4, 
wy2SEy4NWV4,  wy2Ey2Swy4,  and 
WV2SWV4; 

Secs.  4  and  5; 

Sec.  6,  lots  1,  2,  6,  and  7,  Sy2NEy4, 
Ey2SWy4,  and  SEy4; 

Sec.  7,  lot  1,  Ny2NEy4,  SEy4NEy4,  and 
NE^ANWiA; 

Sec.  8,  Ny2,  Ey2NEy4SEy4,  and 
NEy4SEy4SEy4; 

Sec.  9,  Ny2,  Ny2Swy4,  Ny2Sy2Swy4, 
wy2NEy4SEy4,  nw^ase^a, 
Ny2Swy4SEy4,  Nwy4SEy4SEy4; 

Sec.  10,  W^ANW^A. 

The  areas  described  aggregate 
approximately  9,533  acres  in  Jackson 
and  Douglas  County. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  2300.  All  persons  who 
wish  to  submit  comments,  suggestions, 
or  objections  in  connection  with  the 
proposed  withdrawal  may  present  their 
views  in  writing,  by  the  date  specified 
above,  to  the  Forest  Supervisor,  Rogue 
River  National  Forest. 

Notice  is  hereby  given  that  a  public 
meeting  relative  to  the  proposed 
withdrawal  will  be  held  at  a  later  date. 

A  notice  of  time  and  place  will  be 
published  in  the  Federal  Register  and  a 
newspaper  in  the  general  vicinity  of  the 
lands  proposed  for  withdrawal  at  least 
30  days  before  the  scheduled  date  of  the 
meeting. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date. 


Dated:  September  29,  2000. 

Sherrie  L.  Reid, 

Acting  Chief,  Branch  of  Realty  and  Records 
Services. 

[FR  Doc.  00-25555  Filed  10-4-00;  8:45  am] 
BILLING  CODE  4310-33-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[WY-920-1430-ET;  WYW  149499] 

Notice  of  Proposed  Withdrawal  and 
Opportunity  for  Public  Meeting; 
Wyoming 

AGENCY:  Bureau  of  Lemd  Management, 

Interior. 

action:  Notice. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  proposes  to 
withdraw  approximately  4.93  acres  of 
public  land  in  Sweetwater  County,  to 
protect  capital  improvements  of  the 
Rock  Springs  administrative  site.  This 
notice  closes  the  lemd  for  up  to  2  years 
from  surface  entry  and  mining.  The  land 
will  remain  open  to  mineral  leasing. 
DATES:  Comments  and  requests  for  a 
public  meeting  must  be  received  by 
January  4,  2001. 

ADDRESSES:  Comments  and  requests 
should  be  sent  to  the  BLM  Wyoming 
State  Director,  P.O.  Box  1828, 

Cheyenne,  Wyoming  82003-1828. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janet  Booth,  BLM  Wyoming  State  Office, 
307-775-6124,  or  Stan  McKee,  BLM 
Rock  Springs  Field  Manager,  280 
Highway  191  North,  Rock  Springs, 
Wyoming  82901,  307-352-0256. 
SUPPLEMENTARY  INFORMATION:  On 
September  15,  2000,  a  petition/ 
application  was  approved  allowing  the 
Bureau  of  Land  Management  to  file  an 
application  to  withdraw  the  following 
described  public  land  from  settlement, 
sale,  location,  or  entry  under  the  general 
land  laws,  including  the  mining  laws, 
subject  to  valid  existing  rights; 

Sixth  Principal  Meridian 
T.  19  N.,  R.  105  W., 

Sec.  14,  Lot  19. 

The  area  described  contains 
approximately  4.93  acres  in  Sweetwater 
County. 

The  purpose  of  the  proposed 
withdraw^  is  to  protect  Ae  capital 
improvements  associated  with 
development  and  maintenance  of  the 
Rock  Springs  administrative  site 
pending  further  study  and  possibly 
longer-term  actions. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
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who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
undersigned  officer  of  the  BLM. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
tha  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  Wyoming  State 
Director  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  as  specified  above  imless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  Licenses,  permits,  cooperative 
agreements,  or  discretionary  land  use 
authorizations  of  a  temporary  nature 
which  will  not  significantly  impact  the 
values  to  be  protected  by  the 
withdrawal  may  be  allowed  with  the 
approval  of  an  authorized  officer  of  the 
BLM  during  the  segregative  period. 

Dated:  September  27,  2000. 

Alan  L.  Kesterke, 

Associate  State  Director. 

[FR  Doc.  00-25556  Filed  10-4-00;  8:45  am] 
BILUNG  CODE  4310-22-P 

DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Outer  Continental  Shelf  (OCS)  Policy 
Committee  of  the  Minerals 
'  Management  Advisory  Board;  Notice 
and  Agenda  for  Meeting 

agency:  Minerals  Management  Service, 
Interior. 

SUMMARY:  The  OCS  Policy  Committee  of 
the  Minerals  Management  Advisory 
Board  will  meet  at  the  Holiday  Iim  Fair 
Oaks  Hotel  in  Fairfax,  Virginia,  on 
October  25-26,  2000. 

The  agenda  will  cover  the  following 
principal  subjects; 

Congressional  Update.  This 
presentation  will  focus  on  the  status  of 
timely  congressional  issues  related  to 
the  OCS  Program. 

Natural  Gas  Supply  Situation.  This 
presentation  will  addbress  the  natural  gas 


supply  situation  from  the  United  States’ 
perspective;  Canada’s  ability  to  supply 
natural  gas  to  the  U.S.  in  the  futxue;  and, 
the  industry’s  supply  challenge  and  the 
transportation  emd  distribution  of 
natural  gas,  including  the  possibility  of 
a  naUiral  gas  pipeline  from  Alaska. 

EPA  Initiatives.  This  presentation  will 
address  marine  protected  waters. 

Section  403  of  the  Clean  Water  Act,  and 
study  results  of  synthetically  based 
drilling  muds. 

Ocean  Issues.  This  panel  presentation 
will  address  implementation  of  the 
Ocean  Act,  the  Ocean  Exploration 
Panel,  and  the  Ocean  Task  Force. 

MMS  Environmental  Initiatives.  This 
panel  presentation  will  address  the 
Deep  Spill  project,  biotechnology 
(bioprospecting),  recent  sperm  whale 
cruise  results  in  the  Gulf,  and  acoustic 
impacts  on  marine  mammals. 

Conservation  and  Reinvestment  Act. 
This  presentation  will  provide  an 
update  on  the  status  of  the  Conservation 
and  Reinvestment  Act  and  any  other 
pertinent  information  related  to  this 
issue. 

Onshore  Impacts  of  Increasing 
Offshore  Activity.  This  presentation  will 
address  infrastructure,  social  and 
political  impacts,  and  wetlands  loss. 

Hard  Minerals  Update.  This 
presentation  will  provide  an  update  on 
subcommittee  activities  and  other 
pertinent  hard  minerals  information. 

MMS  Regional  Updates.  The  Regional 
Directors  will  highlight  activities  in  the 
Gulf  of  Mexico  and  off  the  California 
and  Alaska  coasts. 

The  meeting  is  open  to  the  public. 
Upon  request,  interested  parties  may 
make  or^  or  written  presentation  to  the 
OCS  Policy  Committee.  Such  requests 
should  be  made  no  later  than  October 
13,  2000,  to  the  Minerals  Management 
Service,  381  Elden  Street,  MS-4001, 
Herndon,  Virginia,  20170,  Attention: 
Jeryne  Bryant. 

Requests  to  make  oral  statements 
should  be  accompanied  by  a  summary 
of  the  statement  to  be  made.  For  more 
information,  call  Jeryne  Bryant  at  (703) 
787-1211. 

Minutes  of  the  OCS  Policy  Committee 
meeting  will  be  available  for  public 
inspection  and  copying  at  the  MMS  in 
Herndon,  Virginia. 

DATES:  Wednesday,  October  25  and 
Thursday,  October  26,  2000. 

ADDRESSES:  Holiday  Inn  Fair  Oaks 
Hotel,  11787  Lee  Jackson  Memorial 
Highway,  Fairfax,  Virginia  22033,  (703) 
352-2525. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jeryne  Bryant  at  the  address  and  phone 
number  listed  above. 

Authority:  Federal  Advisory  Committee 
Act,  Pub.  L.  92-463,  5  U.S.C.  Appendix  1, 


and  the  Office  of  Management  and  Budget’s 
Circular  No.  A-63,  Revised. 

Dated:  September  29,  2000. 

Carolita  U.  Kallaur, 

Associate  Director  for  Offshore  Minerals 
Management. 

[FR  Doc.  00-25647  Filed  10-4-00;  8:45  am) 
BILUNG  CODE  4310-MR-M 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Mojave  National  Preserve,  Advisory 
Commission;  Notice  of  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  Mojave 
National  Preserve  Advisory  Commission 
will  be  held  on  October  17,  2000.  The 
meeting  will  begin  at  9  a.m.  at  the 
Prinun  Valley  Resort  in  Primm,  Nevada. 

The  agenda  will  include  updates  on 
park  activities,  Kelso  Depot  design 
status,  Hole-in-the-Wall  Interagency  Fire 
Center  design  status.  Comprehensive 
Interpretive  Planning  overview,  and  the 
status  of  the  revised  draft  General 
Management  Plan. 

The  Advisory  Commission  was 
established  by  Public  Law  103—433  to 
provide  advice  on  the  development  and 
implementation  of  the  general 
management  plan  for  the  Preserve. 

Current  members  of  the  Commission 
are:  Irene  Ausmus,  Rob  Blair,  Peter 
Burk,  Donna  Davis,  Kathy  Davis,  Gerald 
Freeman,  Willis  Herron,  Eldon  Hughes, 
Claudia  Luke,  Clay  Overson,  Norbert 
Riedy,  Mai  Wessel. 

This  meeting  is  open  to  the  public. 

Dennis  Schramm, 

Acting  Superintendent,  Mojave  National 
Preserve. 

[FR  Doc.  00-25565  Filed  10-4-00;  8:45  am] 

BILUNG  CODE  4310-70-P 

DEPARTMENT  OF  JUSTICE 

Office  of  Community  Oriented  Policing 
Services;  Agency  Information 
Collection  Activities:  Proposed 
Collection;  Comment  Request 

action:  Notice  of  information  collection 
\mder  review;  extension  of  a  currently 
approved  collection;  National  Center  for 
Victims  of  Crime:  Service  referral 
questionnaire. 

The  Department  of  Justice,  Office  of 
Community  Oriented  Policing  Services, 
has  submitted  the  following  frtformation 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995. 
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Office  of  Management  and  Budget 
approval  is  being  sought  for  the 
information  collection  listed  below. 

This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  March  14,  2000  (Volume  65, 
page  13791-13792),  allowing  for  a  60- 
day  public  comment  period. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
conunents  from  the  date  listed  at  the  top 
of  this  page  in  the  Federal  Register. 

This  process  is  conducted  in  accordance 
with  5  Code  of  Federal  Regulation,  part 
1320.10. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 

Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of  Justice 
Desk  Officer,  Washington,  DC  20530. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to  (202) 
395-7285.  Comments  may  also  be 
submitted  to  the  Department  of  Justice 
(DOJ),  Justice  Management  Division, 
Information  Management  and  Security 
Staff,  Attention:  Department  Deputy 
Clearance  Officer,  Suite  1220, 1331 
Pennsylvania  Avenue,  NW., 

Washington,  DC  20530. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
should  address  one  or  more  of  the 
following  points: 

(1)  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  tlie 
functions  of  the  agency/component, 
including  whether  the  information  will 
have  practical  utility; 

(2)  evaluate  the  accuracy  of  the 
agency’s/component’s  estimate  of  the 
burden  on  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  the  Information  Collection 
is  Listed  Below 

(1)  Type  of  information  collection. 
Extension  of  a  cmrently  approved 
collection. 


(2)  The  title  of  the  form/collection. 
National  Center  for  Victims  of  Crime: 
Service  Referral  Questionnaire. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
Form:  COPS  PPSE/02.  Office  of 
Community  Oriented  Policing  Services, 
United  States  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Approximately  10,000  victims’ 
services  organizations  nationwide  will 
be  asked  to  respond.  The  Service 
Referral  Questionnaire  will  allow  the 
National  Center  for  Victims  of  Crime 
(NCVC)  to  collect  information  on  agency 
name,  contact  information,  types  of 
services  provided  to  crime  victims, 
types  of  crime  victims  primarily  served 
by  the  organization,  and  to  request 
permission  to  allow  the  NCVC  to 
include  the  listing  in  its  service 
database  on  its  website. 

NCVC  will  use  the  information 
collected  to  provide  referral  assistance 
to  victims  of  crime  who  request 
information  via  the  telephone  through  a 
toll-free  number,  e-mail,  general  mail 
and  the  NCVC  website. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  Surveys  will  be  administered 
by  telephone  to  approximately  10,000 
victims’  service  organizations 
nationwide.  The  survey  will  also  he 
available  to  respondents  on  the  NCVC 
website  to  allow  on-line  completion. 
Administrative  preparation  and  survey 
completion  will  take  approximately  0.25 
homrs  per  respondent  (there  is  no  record 
keeping  burden  for  this  collection). 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  Approximately  2,500  hours. 

Public  comment  on  this  proposed 
information  collection  is  strongly 
encouraged. 

Dated:  September  29,  2000. 

Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer, 
Department  of  Justice. 

[FR  Doc.  00-25521  Filed  10-4-00;  8:45  am] 

BILLING  CODE  4410-AT-M 


DEPARTMENT  OF  JUSTICE  ' 

Office  of  Justice  Programs 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  of  information  collection 
for  review:  extension  of  a  currently 
approved  collection;  grants  management 
system  online  application. 


The  Department  of  Justice,  Office  of 
Justice  Programs,  has  submitted  the 
following  information  collection  request 
for  review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995.  Office  of  Management  and  Budget 
approval  is  being  sought  for  the 
information  collection  listed  below. 

This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  April  25,  2000  (Volume  6§, 
page  24224),  allowing  for  a  60-day 
public  comment  period. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comment  until  March  28,  2000.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 

Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of  Justice 
Desk  Officer,  Washington,  DC  20530. 
Additionally,  comments  may  be 
submitted  to  OMB  via  fascimile  to  (202) 
395-7285.  Comments  may  also  be 
submitted  to  the  Department  of  Justice 
(DOJ),  Justice  Management  Division, 
Information  Management  and  Security 
Staff,  Attention:  Department  Deputy 
Clearance  Officer,  Suite  1220, 1331 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20530. 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accmracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 
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Overview  of  This  Information 

(1)  Type  of  information  collection: 
Extension  of  a  cmrently  approved 
collection. 

(2)  Title  of  the  form/collection:  Grants 
Management  System  Online 
Application. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  sponsoring  the  collection: 
None.  Office  of  Justice  ProgTcims,  United 
States  Department  of  Justice. 

(4)  Affected  public  who  will  be  as  or 
required  to  respond,  as  well  as  a  brief 
abstract: 

Primary:  State  Government. 

Other:  None. 

The  Grants  Management  System 
Online  Application  will  be  used  by 
respondents  from  State  and  Local 
Government  offices  to  request  grants 
from  Offices  and  Bmeaus  within  the 
Office  of  Justice  Programs.  This 
information,  once  collected  from 
grantees,  will  be  used  to  approve 
applications  for  funding,  that  grantees 
have  requested,  for  grantee  use  within 
State  and  Loced  Government  offices. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  The  time  burden  of  the 
3,000  respondents  to  complete  the 
surveys  is  4  hours  per  application. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  total  annual  hour  burden 
to  complete  applications  for  the  Grants 
Management  System  Online 
Application  is  12,000  annual  burden 
hours. 

If  additional  information  is  required 
contact:  Mrs.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  1220, 
National  Place,  1331  Pennsylvania 
Avenue  NW,  Washington,  DC  20530. 

Dated:  September  29,  2000. 

Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer, 
Department  of  Justice. 

(FR  Doc.  00-25520  Filed  10-4-00;  8:45  am} 
BILUNG  CODE  4410-18-M 

DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  of  information  collection 
under  review;  extension  of  a  currently 


approved  collection;  crime  mapping 
survey. 

The  Department  of  Justice,  National 
Institute  of  Justice,  has  submitted  the 
following  information  collection  request 
for  review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995.  Office  of  Management  and  Budget 
approval  is  being  sought  for  the 
information  collection  listed  below. 

This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  March  28,  2000  (Volume  65, 
page  16419),  allowing  for  a  60-day 
public  comment  period. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comment  until  November  6,  2000.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 

Office  of  Information  and  Regulatory 
Affairs,  Attention:  Depeurtment  of  Justice 
Desk  Officer,  Washington,  DC  20530. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to  (202) 
395-7285.  Comments  may  also  be 
submitted  to  the  Department  of  Justice 
(DOJ),  Justice  Management  Division, 
Information  Management  and  Secmity 
Staff,  Attention:  Department  Deputy 
Clearance  Officer,  Suite  1220, 1331 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20530. 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  including 
whether  the  information  will  have 
practiced  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assmnptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 


Overview  of  the  Collection 

(1)  Type  of  information  collection: 
Extension  of  a  currently  approved 
collection. 

(2)  The  title  of  the  form/collection: 
Crime  Mapping  Survey. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
Form:  None.  Office  of  Research  and 
Evaluation,  National  Institute  of  Justice, 
Office  of  Justice  Programs,  United  States 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Law  enforcement 
agencies.  Other:  None.  This  national 
survey  is  designated  to  determine  the 
extent  to  which  police  departments, 
specifically  crime  analysts,  are  using 
computerized  crime  mapping.  Surveys 
will  be  mailed  to  a  randomly  selected 
sample  of  police  depeutments.  The 
questionnaire  will  determine  the  level 
of  crime  mapping  within  departments, 
both  in  terms  of  hardware  and  software 
resomces,  as  well  as  the  types  of  maps 
that  are  produced  and  how  they  are 
used.  The  information  collected  from 
this  siuvey  will  be  used  to  advise  the 
activities  of  the  Crime  Mapping 
Research  Center. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  the  average  respondent  to 
respond/reply:  2,798  respondents  for  an 
average  of  33  minutes  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  total  burden  to  complete 
the  nomination  is  562. 

If  additional  information  is  required 
contact:  Ms.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  1220, 
National  Place,  1331  Pennsylvania 
Avenue,  NW,  Washington,  DC  20530. 

Dated;  September  29,  2000. 

Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer. 
Department  of  Justice. 

[FR  Doc.  00-25519  Filed  10-4-00;  8:45  am] 
BILUNG  CODE  4410-18-M 

DEPARTMENT  OF  JUSTICE 

National  institute  of  Justice 

[OJP  (NU)-1301] 

Announcement  of  the  Availability  of 
the  “NIJ  Science  and  Technology 
Solicitation” 

AGENCY:  Office  of  Justice  Programs, 
National  Institute  of  Justice,  Justice. 
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action:  Notice  of  solicitation. 

SUMMARY:  Announcement  of  the 
availability  of  the  National  Institute  of 
Justice  “NIJ  Science  and  Technology 
Solicitation.” 

DATES:  Proposals  must  be  received  by  4 
p.m.  ET  on  Tuesday,  October  24,  2000. 
ADDRESSES:  National  Institute  of  Justice, 
810  Seventh  Street,  NW.,  Washington, 

DC  20531. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

a  copy  of  the  solicitation,  please  call 
NCJRS  1-800-851-3420.  For  general 
information  about  application 
procedures  for  solicitations,  please  call 
the  U.S.  Department  of  Justice  Response 
Center  1-800-^21-6770. 

SUPPLEMENTARY  INFORMATION: 

Authority 

This  action  is  authorized  imder  the 
Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968,  §§  201-03,  as  amended,  42 
U.S.C.  3721-23  (1994). 

Background 

For  fiscal  year  2001,  NIJ  will  accept 
proposals  for  technology-related  awards 
under  this  solicitation,  and  several 
months  later  it  will  accept  behavioral 
and  social  science-related  awards  under 
a  separate  solicitation. 

This  solicitation  is  open  to  a  wide 
variety  of  proposals  in  order  to  achieve 
a  balanced  portfolio  of  technology 
product  development,  implementation, 
and  evaluation  projects.  This 
solicitation  focuses  on  near-term  (one  to 
three  years)  development  and 
implementation  projects. 

To  assist  in  obtaining  information  that 
may  be  helpful  in  submitting  a  proposal, 
you  are  encouraged  to  use  the  resources 
and  expertise  of  the  NIJ  National  Law 
Enforcement  and  Corrections 
Technology  Center  (NLECTC)  located  in 
Rockville,  Maryland:  and  the  regional 
NLECTCs  located  in  Rome,  New  York; 
Charleston,  South  Carolina;  Denver, 
Colorado;  El  Segundo,  California;  and 
the  Border  Research  and  Technology 
Center  (BRTC)  located  in  Sem  Diego, 
California.  More  information  about  the 
NLECTC  system  is  available  on  the 
Internet  at  <http://www.nlectc.org>. 

To  learn  more  about  projects  currently 
funded  by  NIJ,  on  the  Internet  go  to 
http://www.nlectc.org/techproj/  or  call 
NIJ’s  Office  of  Science  and  Technology 
at  202-307-0645. 

Interested  organizations  should  call 
the  National  Criminal  Justice  Reference 
Service  (NCJRS)  at  1-800-851-3420  to 
obtain  a  copy  of  “NIJ  Science  and 
Technology  Solicitation”  (refer  to 
document  no.  SL000440).  For  World 
Wide  Web  access,  connect  to  either  NIJ 


at  http://www.ojp.usdoj.gov/nij/ 
funding.htm,  or  the  NCJRS  Justice 
Information  Center  at  http:// 
www.ncjrs.org/fedgrant.htm#nij. 

Dated;  September  27,  2000. 

Doug  Horner, 

Acting  Assistant  Director,  National  Institute 
of  Justice. 

[FR  Doc.  00-25623  Filed  10-4-00;  8:45  am] 
BILUNG  CODE  4410-18-P 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  0MB  Review; 

Comment  Request 

September  20,  2000. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approved  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  documentation  for 
BLS,  ETA,  PWBA,  and  OASAM  contact 
Karin  Kurz  ((202)  693-4127  or  by  E-mail 
to  Kurz-Karin@dol.gov).  To  obtain 
documentation  for  ESA,  MSHA,  OSHA, 
and  VETS  contact  Darrin  King  ((202) 
693-4129  or  by  E-Mail  to  King- 
Darrin@dol.gov) . 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  BLS,  DM, 
ESA,  ETA,  MSHA,  OSHA,  PWBA,  or 
VETS,  Office  of  Management  and 
Budget,  Room  10235,  Washington,  DC 
20503  ((202)  395-7316),  within  30  days 
fi’om  the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 


technological  collection  techrriques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Agency:  Mine  Safety  and  Health 
Administration  (MSHA). 

Title:  Records  of  Preshift  and  Onshift 
Inspections  of  Slope  and  Shaft  Areas. 

OMB  Number:  1219-0082. 

Affected  Public:  Business  or  other  for- 
profit. 

Frequency:  Twice  per  shift.  '  . 

Number  of  Respondents:  35. 

Number  of  Annual  Responses:  11,858. 

Total  Estimated  Burden  Hours: 

14,823. 

Total  Annualized  Capital/Startup 
Costs:  $0. 

Total  Annual  Costs  (operating/ 
maintaining  systems  of  purchasing 
services):  $0. 

Description:  Requires  coal  mine 
operators  to  conduct  examinations  of 
slope  and  shaft  areas  for  hazardous 
conditions,  including  tests  for  methane 
and  oxygen  deficiencies,  before  and 
during  each  shift  and  before  blasting. 
Records  of  the  results  of  the  inspections 
are  required  to  be  kept. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Agency:  Mine  Safety  and  Health 
Administration  (MSHA). 

Title:  Fire  Protection,  Escape  emd 
Evacuation  Plan. 

OMB  Number:  1219-0051. 

Affected  Public:  Business  or  other  for- 
profit 

Frequency:  On  occasion. 

Number  of  Respondents:  59. 

Number  of  Annual  Responses:  59. 

Total  Estimated  Burden  Hours:  263. 

Total  Annualized  Capital/Startup 
Costs:  $0. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $0.  • 

Description:  Requires  coal  mine 
operators  to  establish  and  keep  current 
a  specific  escape  and  evacuation  plan  to 
be  followed  in  the  event  of  a  fire.  The 
plan  is  used  to  instruct  employees  in  the 
proper  method  of  exiting  work  areas. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Agency:  Employment  and  Training 
Administration. 

Title:  Overpayment  Detection  and 
Recovery  Activities. 

OMB  Number:  1205-0173. 

Affected  Public:  State  and  local 
governments. 

Frequency  of  Response:  Quarterly. 

Total  Respondents:  53. 

Total  Responses:  212. 

Total  Estimated  Burden  Hours:  2,968. 
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Total  Annualized  Capital/Startup 
Costs:  $0. 

Total  Annual  Costs  (operating  and 
Maintenance:  $0. 

Description:  The  Secretary  of  Labor 
has  interpreted  applicable  sections  of 
Federal  law  to  require  States  to  include 
reasonable  provisions  in  their 
Unemployment  Insurance  (UI)  laws  that 
concern  the  prevention,  detection  and 
recovery  of  benefit  overpayment  caused 
by  willful  misrepresentation  or  errors  by 
claimants  or  others.  This  report 
provides  an  accoimting  of  the  types  and 
amounts  of  such  overpayment  and 
serves  as  a  useful  management  tool  for 
monitoring  overall  integrity  in  the  UI 
system. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

[FR  Doc.  00-25611  Filed  10-04-00;  8:45  am] 
BILLING  CODE  4S10-43-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  0MB  Review; 

Comment  Request 

September  29,  2000. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  documentation  for 
BLS,  ETA,  PWBA,  and  OASAM  contact 
Karin  Kurz  ((202)  693—4127  or  by  E-mail 
to  Kurz-Karin@dol.gov).  To  obtain 
documentation  for  ESA,  MSHA,  OSHA, 
and  VETS  contact  Darrin  King  ((202) 
693-4129  or  by  E-Mail  to  King- 
Darrin@dol.gov). 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  BLS,  DM, 
ESA,  ETA,  MSHA,  OSHA,  PWBA,  or 
VETS,  Office  of  Management  and 
Budget,  Room  10235,  Washington,  DC 
20503  ((202)  395-7316),  within  30  days 
from  the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 


•  Evaluate  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Type  of  Review:  Extension  of  a 
cmrently  approved  collection. 

Agency:  Occupational  Safety  and 
Health  Administration  (OSHA). 

Title:  Ionizing  Radiation. 

OMB  Number:  1218-6103. 

Affected  Public:  Business  or  other  for- 
profit;  Federal  Government;  and  State, 
Local,  or  Tribal  Government. 

Frequency:  On  occasion. 

Number  of  Respondents:  15,859. 

Number  of  Annual  Responses: 

258,745. 

Estimated  Time  Per  Response:  Varies 
from  5  minutes  to  maintain  radiation- 
exposure  records  to  15  minutes  for 
employers  to  prepare  a  written  report  of 
employee  overexposure  for  submission 
to  OSHA 

Total  Burden  Hours:  42,518. 

Total  Annualized  Capital/Startup 
Costs:  $0. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $2,512,066. 

Description:  The  information- 
collection  requirements  specified  in  the 
Ionizing  Radiation  Standard  protect 
employees  from  the  adverse  health 
effects  that  may  result  firom  their 
exposure  to  ionizing  radiation.  The 
information-collection  requirements  of 
the  Ionizing  Radiation  Standard  include 
employers  phoning  OSHA  when 
radiation  exposvue  incidents  expose 
employees  over  radiation  limits  stated 
in  the  Standard;  sending  written  reports 
of  radiation  over  exposure  to  OSHA; 
maintaining  employee  exposure  records; 
and  furnishing  exposure  records  to 
employees  upon  request. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

[FR  Doc.  00-25612  Filed  10-4-00;  8:45  am] 

^  BILLING  CODE  4S10-26-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Amended  Certification  Regarding 
Eligibiiity  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  June  20,  2000,  applicable 
to  workers  of  PCS  Nitrogen,  Camanche, 
Iowa.  The  notice  was  published  in  the 
Federal  Register  on  July  24,  2000  (65  FR 
45620). 

At  the  request  of  the  petitioners,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
company  information  shows  that  worker 
separations  occurred  at  the  LaPlatte, 
Nebraska  facility  of  PCS  Nitrogen  in  late 
1999-early  2000.  The  workers  produced 
ammonia,  urea,  nitric  acid,  ammonium 
nitrate  and  fertilizer  solutions  before 
ceasing  in  August,  1999. 

Accordingly,  the  Department  is 
amending  the  certification  to  cover  the 
workers  of  PCS  Nitrogen,  LaPlatte, 
Nebraska. 

The  intent  of  the  Department’s 
certification  is  to  include  all  workers  of 
PCS  Nitrogen  who  were  adversely 
affected  by  increased  imports. 

The  amended  notice  applicable  to 
TA-W-36,693  is  hereby  issued  as 
follows: 

All  workers  of  PCS  Nitrogen,  Camanche, 
Iowa  (TA-W-37,693)  and  LaPlatte,  Nebraska 
(TA-W— 37,693A)  who  became  totally  or 
partially  separated  from  employment  on  or 
after  May  22, 1999  through  June  20,  2002  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  D.C.  this  25th  day 
of  September,  2000. 

Edward  A.  Tomchick, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  00-25610  Filed  10-4-00;  8:45  am] 
BILUNG  CODE  4510-3&-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-37,899] 

Hannah  Hardy  Inc.,  New  York,  NY; 
Notice  of  Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  July  24,  2000,  in  response 
to  a  petition  filed  on  the  same  date  on 


_ 
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behalf  of  workers  at  Hannah  Hardy,  Inc., 
New  York,  New  York. 

The  Department  of  Labor  has  been 
unable  to  locate  an  official  of  the 
company  to  provide  the  information 
necessary  to  render  a  trade  adjustment 
assistance  determination.  Consequently, 
the  Department  of  Labor  cannot  conduct 
an  investigation  to  make  a 
determination  as  to  whether  the  workers 
are  eligible  for  adjustment  assistance 
benefits  under  the  Trade  Act  of  1974. 
Therefore,  further  investigation  in  this 
matter  would  serve  no  pmpose,  and  the 
investigation  has  been  terminated. 

Signed  at  Washington,  DC,  this  20th  day  of 
September,  2000. 

Edward  A.  Tomchick, 

Director,  Division  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  00-25609  Filed  10-4-00;  8:45  am] 
BILUNG  CODE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Proposed  Collection;  Unemployment 
Compensation  for  Federal  Employees 
(UCFE)  Program  Forms  Comment 
Request 

ACTION:  Notice;  request  for  comments. 

SUMMARY:  The  Department  of  Labor 
(DOL),  as  part  of  its  continuing  effort  to 
reduce  paperwork  and  respondent 
burden,  conducts  a  preclearance 
consultation  program  to  provide  the 
general  public  and  Federal  agencies  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  [44 
U.S.C.  3506(c)(2)(A)].  This  program 
helps  to  ensure  that  requested  data  can 
be  provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  understood,  and 
the  impact  of  collection  requirements  on 
respondents  can  be  properly  assessed. 
Currently,  the  Employment  and 
Training  Administration  is  soliciting 
comments  concerning  the  proposed 
revision  and  extension  of  the 
Unemployment  Compensation  for 
Federi  Employees  (UCFE)  Handbook. 

A  copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  office  listed  below  in  the 
addressee  section  of  this  notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee’s  section  below  on  or  before 
December  4,  2000. 


ADDRESSES:  Merri  Baldwin,  Office  of 
Workforce  Security,  U.S.  Department  of 
Labor,  Room  S— 4231,  Frances  Perkins 
Building,  200  Constitution  Ave.,  NW, 
Washington,  DC  20210,  telephone  (202) 
219-7301  ext.  185  (this  is  not  a  toll-free 
number),  fax  number  (202)  219-8506.  E- 
mail  address:  mbaldwin@doleta.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  UCFE  law  (5  U.S.C.  8501-8509) 
requires  State  employment  security 
agencies  (SESAs)  to  pay  UCFE  in  the 
same  amoimt  and  imder  the  same  terms 
and  conditions  as  would  be  payable 
under  the  unemployment  insurance  law 
of  the  State  if  claimants’  Federal  service 
and  Federal  wages  had  been  included  as 
employment  and  wages  under  that  State 
law.  Each  State  agency  must  obtain  from 
the  Federal  agency  wage  and  separation 
information  for  each  claimant  filing  a 
UCFE  claim  to  enable  it  to  determine 
his/her  eligibility  for  benefits.  The  State 
agencies  obtain  and  record  required 
UCFE  information  on  forms  developed 
by  the  Department  of  Labor:  ES-931, 
ES-931A,  ES-933,  ES-934,  and  ES-935. 
The  use  of  each  of  these  forms  is 
essential  to  the  UCFE  claims  process. 

Information  pertaining  to  the  UCFE 
claimant  may  be  obtained  from  the 
individual’s  former  employing  Federal 
agency  only  by  using  Form  ES— 931, 
Request  for  Wage  and  Separation 
Information.  If  the  claimant’s  former 
employer  does  not  provide  the 
information,  the  next  most  feasible  and 
effective  way  to  obtain  this  information 
is  by  use  of  Form  ES-935,  claimants’ 
Affidavit  of  Federal  Civilian  Service, 
Wages  and  Reason  for  Separation, 
prescribed  by  the  Department  of  Labor 
for  State  agency  use.  Without  this 
information.  States  could  not  adequately 
determine  the  UCFE  eligibility  of  former 
Federal  employees  and  would  not  be 
able  to  properly  administer  the  program. 

n.  Review  Focus 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

•  Evaluate  the  acciuracy  of  the 
Department’s  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 


•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

in.  Current  Actions 

This  is  a  request  for  Office  of 
Management  and  Budget  (OMB) 
approval  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3506(c)(2)(A))  of  an  extension  to  an 
existing  collegtion  of  information 
previously  approved  and  assigned  OMB 
control  no.  1205-0179.  A  current 
inventory  of  78,000  UCFE  claims  was 
filed  in  calendar  year  1999,  and  an 
estimated  inventory  of  78,000  UCFE 
claims  will  be  reported  for  fiscal  year 
(FY)  2000,  reflecting  both  a  significant 
decrease  of  110,000  from  FY  1997  and 
a  decrease  of  10,025  hours  toward  ETA’s 
Information  Collection  Budget. 
Following  a  massive  downsizing  dining 
FY  1997,  the  Federal  Government 
workforce  now  has  stabilized,  and, 
therefore,  there  are  fewer  UCFE  cleums 
being  filed. 

Fifty-three  (53)  SESAs  fill  out  these 
forms.  Form  ES-931  is  completed  by 
SESAs  whenever  a  Federed  civilian 
employee  files  a  claim  (UCFE)  for 
imemployment  compensation.  Form 
ES-931  A  is  used  to  request  separation 
information  or  the  reason  for  non-pay 
status  when  a  claimant  has  a  previously 
established  benefit  year  and  is 
reopening  his  claim  after  an  intervening 
period  of  employment  in  a  federal 
agency.  Form  E^933  is  used  to  obtain 
information  from  the  Office  of  Workers’ 
Compensation.  Form  ES-934  is  used  to 
obtain  information  when  missing  or 
clarified  data  is  needed  from  a  Federal 
agency.  This  form  is  used  in  about  10% 
of  claims.  Form  ES-935  is  used, 
generally,  to  overcome  delays  in  the 
normal  claims  process  caused  by 
delayed  returns  of  completed  Form  ES- 
931  by  the  employing  Federal  agency. 
The  ES-935  is  required  to  be  completed 
in  100%  of  all  claims.  Form  ES-936, 
Request  for  Verification  of  Wage  and 
Separation  Information  Furnished  on 
Form  ES-931,  is  sent  to  payroll  offices 
to  verify  a  sample  of  the  Forms  ES-931 
submitted  by  that  office  and  to  provide 
the  Federal  agency  with  an  opportunity 
to  request  technical  assistance 
concerning  the  UCFE  program.  This 
form  is  used  semi-annually.  Form  ES- 
939,  Federal  Agency  Visits  Report,  is 
completed  by  a  SESA  representative,  on 
each  visit  to  a  Federal  agency 
installation  in  connection  with  the 
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UCFE  program.  The  number  of  times 
this  form  is  used  varies  with  each  State. 
Form  ETA  8-32,  Report  of  UCFE 
Activities,  is  used  by  each  SESA  every 
6-months  to  verify  activities  and  Federal 
agency  visits. 

Type  of  Review:  Extension. 

Agency:  Employment  and  Training 
Administration. 

Title:  Unemployment  Compensation 
for  Federal  Employees  (UCFE) 
Handbook. 

OMB  Number:  1205-0179. 


Recordkeeping:  DOL  does  not 
maintain  a  system  of  records  for  the 
UCFE  program.  UCFE  records  are 
maintained  by  the  SESAs  acting  as 
agents  for  the  Federal  Government  in 
the  administration  of  the  UCFE 
program.  The  DOL  procedures  permit 
the  SESAs,  upon  request,  to  dispose  of 
UCFE  records  according  to  State  law 
provisions,  3  years  after  final  action 
(including  appeals  or  court  action)  on 
the  claim,  or  such  records  may  be 
transferred  in  less  than  the  3-year  period 
if  micro  photographed  in  accordance 


with  appropriate  micro  photography 
standards. 

Affected  Public:  State  governments 
(State  employment  security  agencies) 
and  Federal  Government  agencies. 

Cite/Reference/Form/etc.:  Forms  ES- 
931,  ES-931A,  ES-933,  ES-934,  ES- 
935,  ES-936,  ES-939,  and  ETA  8-32. 

Total  Respondents:  78,000. 

Frequency:  As  needed. 

Total  Responses:  209,521. 

Average  Time  per  Response:  .05  min. 

Estimated  Total  Burden  Hours:  215.78 
hrs. 


Cite/reference 

Total  re¬ 
spondents 

Frequency 

Total 

responses 

Average  time 
per  response 

ES-931  . 

78,000 

1 

78,000 

.05  min . 

ES-931A  . 

19,500 

1 

19,500 

.05 . 

ES-935  . 

78,00 

1 

78,000 

.08 . 

ES-933  . 

3,760 

1 

1,560 

.05 . 

ES-934  . 

20,680 

1 

20,680 

.05 . 

ES-936  . 

9,400 

1 

9,400 

.05 . 

ES-939  . 

75 

1 

75 

1.75 . 

ETA  8-32  . 

53 

2 

106 

.08  min . 

Total  . 

189,721 

Burden 


<3,900  min> 
65  hrs. 

<975  min> 
or  16.25  hrs. 
<6,240  miro 
or  104  hrs. 
<376  min> 
3.13  hrs. 
<1,034  min> 
17.23  hrs. 
<470  min> 
or  7.83  hrs. 
<131.25  min> 
or  2.2  hrs. 
<8.48  min> 
or  .14  hrs. 


215.78  hrs. 


Total  Burden  Cost  (capital/startup):  0. 
Total  Burden  Cost  (operating/ 
maintaining):  $65,807. 

Comments  submitted  in  response  to 
this  comment  request  will  be 
summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval  of  the  information 
collection  request;  they  also  will 
become  a  matter  of  public  record. 

Dated:  September  26,  2000. 

Grace  A.  Kilbane, 

Administrator,  Office  of  Workforce  Security. 
[FR  Doc.  00-25607  Filed  10-4-00;  8:45  am] 
BILUNG  CODE  4510-3a-P 


DEPARTMENT  OF  LABOR 


Chapter  2,  Title  II  of  the  Trade  Act  of 
1974,  as  amended  (19  U.S.C.  2331),  an 
investigation  was  initiated  on  August 
28,  2000,  on  behalf  of  workers  at 
Imaging  Technologies  Inc.,  Cookeville, 
Tennessee. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  D.C.  this  26th  day 
of  September,  2000. 

Edward  A.  Tomchick, 

Director,  Division  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  00-25608  Filed  10--4-00:  8:45  am] 
BILUNG  CODE  4S10-30-M 


SUMMARY:  The  National  Science 
Foimdation  (NSF)  is  required  to  publish 
notice  of  permits  issued  under  the 
Antarctic  Conservation  Act  of  1978. 

This  is  the  required  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nadene  G.  Kennedy,  Permit  Office, 
Office  of  Polar  Programs,  Rm.  755, 
National  Science  Foimdation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 

SUPPLEMENTARY  INFORMATION:  On  August 
29,  2000,  the  National  Science 
Foimdation  published  a  notice  in  the 
Federal  Register  of  permit  applications 
received.  Permits  were  issued  on 
September  28,  2000  to  the  following 
applicants: 


Employment  and  Training 
Administration 

[NAFTA-04129] 

imaging  Technologies,  Inc.,  Cookeville,' 
TN;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  and  in  accordance 
with  Section  250(a),  Subchapter  D, 


NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Permits  issued  Under  the 
Antarctic  Conservation  Act  of  1978 

AGENCY:  National  Science  Foundation. 

ACTION:  Notice  of  permits  issued  under 
the  Antarctic  Conservation  of  1978, 
Public  Law  95-541. 


Wayne  Z.  Trivelpiece,  Permit  No.  2001- 
Oil; 

John  T.  Lisle,  Permit  No.  2001-014; 

Thomas  W.  Yelvington,  Permit  Nos. 
2001-016  and  2001-021; 

Jerry  L.  Mullins,  Permit  No.  2001-018. 

Nadene  G.  Kennedy, 

Permit  Officer. 

[FR  Doc.  00-25493  Filed  10-4-00;  8:45  am] 
BILUNG  CODE  7555-01-M 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  40-8778-MLA-2;  ASLBP  No. 
00-775-03-MLA] 

Atomic  Safety  and  Licensing  Board; 
Molycorp,  Inc.;  Site  Decommissioning 
Plan;  Notice  of  Hearing 

September  29,  2000. 

This  proceeding  involves  a  proposed 
amendment  by  Molycorp,  Inc.  to  its 
Source  Materials  License  No.  SMB- 
1393,  to  authorize  a  site 
decommissioning  plan  (SDP)  for  the 
Licensee’s  former  processing  facility  in 
Washington,  Pennsylvania.  The 
proposed  under  review  (a  modification 
of  a  previously  submitted  proposal) 
represents  Part  1  of  the  SDP.  It  was 
submitted  to  the  Nuclear  Regulatory 
Commission  on  June  30, 1999,  and 
would  authorize  the  decommissioning 
to  unrestricted  levels  of  a  portion  of  the 
site.  (Part  2  of  the  SDP,  covering 
restricted  decommissioning  of  the 
remainder  of  the  site,  was  submitted  to 
the  Nuclear  Regulatory  Commission  on 
August  14,  2000,  but  an  opportunity  for 
hearing  has  not  yet  been  noticed.) 

Notice  is  hereby  given  that,  by 
Memorandum  and  Order  dated 
September  28,  2000,  LBP-00-25,  52 

NRC _ ,  the  Presiding  Officer  has 

granted  the  request  for  a  hearing 
submitted  by  Canton  Township, 
Pennsylvania,  with  respect  to  Part  1  of 
the  SDP.  Parties  to  this  proceeding  are 
the  Licensee,  Molycorp,  Inc.;  Canton 
Township,  Pennsylvania,  Intervenor; 
and  the  Staff  of  the  Nuclear  Regulatory 
Commission. 

This  proceeding  will  be  conducted 
under  the  Commission’s  informal 
hearing  procedures  set  forth  in  10  CFR 
Part  2,  Subpart  L.  In  response  to  a 
Notice  of  Opportunity  for  Hearing, 
published  at  64  FR  62227  (November 
16, 1999),  Canton  Township  submitted 
a  timely  hearing  request.  Administrative 
Judge  Charles  Bechhoefer  has  been 
designated  Presiding  Officer  and, 
pursuant  to  10  CFR  2.722  and  2.1209, 
Administrative  Judge  Richard  F.  Cole 
has  been  appointed  as  Special  Assistant 
to  assist  the  Presiding  Officer  in  taking 
evidence  and  preparing  a  suitable 
record  for  review.  65  FR  3258  0anuary 
20,  2000). 

During  the  course  of  this  proceeding, 
the  Presiding  Officer,  pmsuant  to  10 
CFR  2.1211(a),  will  entertain  limited 
appearance  statements  firom  any 
member  of  the  public  who  is  not  a  party 
to  the  proceeding,  for  the  pvu-pose  of 
stating  his  or  her  views  on  the  issues 
involved  in  this  proceeding.  Although 
these  statements  are  not  evidence  and 
do  not  become  part  of  the  decisional 


record,  they  may  assist  the  Presiding 
Officer  and  parties  in  their 
consideration  of  matters  at  issue  in  this 
proceeding.  Limited  appearance 
statements  should  be  made  in  writing.  If 
the  Presiding  Officer  conducts  an  oral 
argument  or  in-person  prehearing 
conference,  the  Presiding  Officer  may,  at 
his  discretion,  hear  oral  statements  from 
members  of  the  public,  at  a  time  and 
location  yet  to  be  determined.  Written 
statements,  and  requests  to  make  oral 
statements,  should  be  submitted  to  the 
Office  of  the  Secretary,  Rulemaking  and 
Adjudications  Staff,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555.  A  copy  of  such  statement  or 
request  should  also  be  served  on  the 
Presiding  Officer,  T-3  F23,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  or  CXB2@nrc.gov. 

Documents  related  to  this  proceeding, 
issued  prior  to  December  1, 1999,  are 
available  in  microfiche  form  (with  print 
form  available  on  one-day  recall)  for 
public  inspection  at  the  Commission’s 
Public  Document  Room  (PDR),  Room  O- 
1  F21,  NRC  One  White  Flint  North, 
11555  Rockville  Pike,  Rockville, 
Maryland  20852-2738. 

Documents  issued  subsequent  to 
November  1, 1999  are  available 
electronically  through  the  Agencywide 
Documents  Access  and  Management 
System  (ADAMS),  with  access  to  the 
public  through  NRC’s  Internet  Web  site 
(Public  Electronic  Reading  Room  Link, 
<h  tip  ://www.nrc.gov/NRC/ ADAMS/ 
index.html>).  The  PDR  and  many  public 
libraries  have  terminals  for  public 
access  to  the  Internet. 

Dated:  September  29,  2000. 

Charles  Bechhoefer,  ' 

Administrative  Judge,  Presiding  Officer, 
Rockville,  Maryland. 

[FR  Doc.  00-25492  Filed  10-4-00;  8:45  am] 
BILUNG  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-266  AND  50-301] 

Nuclear  Management  Company,  LLC; 
Point  Beach  Nuclear  Plant,  Units  1  and 
2  Environmental  Assessment  and 
Finding  of  No  Significant  impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  exemption  from  certain 
requirements  of  Title  10  of  the  Code  of 
Federal  Regulations  (10  CFR),  Part  50, 
Section  50.60,  for  Facility  Operating 
License  Nos.  DPR-24  and  DPR-27, 
issued  to  the  Nuclear  Management 
Company,  LLC  (the  licensee),  for 
operation  of  the  Point  Beach  Nuclear 


Plant  (PBNP),  Units  1  and  2,  Facility 
Operating  License  Nos.  DPR-24  and 
DPR-27,  respectively,  located  in  the 
town  of  Two  Rivers,  Manitowoc  County, 
Wisconsin. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  exempt 
the  licensee  from  certain  requirements 
of  10  CFR  50.60  to  allow  the  application 
of  American  Society  of  Mechanical 
Engineers  Boiler  and  Pressure  Vessel 
Code  (ASME  Code),  Section  XI,  Code 
Case  N-641,  for  determining  the 
pressure-temperature  (P-T)  limit  cmves, 
the  power-operated  relief  valve  setpoint 
for  low  temperature  overpressure 
protection  (LTOP),  and  the  LTOP 
effective  temperature. 

The  proposed  action  is  in  accordance 
with  the  licensee’s  application  for  an 
exemption  dated  July  14,  2000. 

The  Need  for  the  Proposed  Action 

ASME  Code  Case  N-641  is  needed  to 
(1)  determine  stress  intensity  factors  for 
postulated  circumferential  defects  in 
circumferential  welds,  and  for 
postulated  axial  defects  in  plates, 
forgings,  and  axial  welds;  (2)  use  the  Kic 
fracture  toughness  curve  shown  in 
ASME  Code,  Section  XI,  Appendix  A, 
Figure  A-2200-1,  in  lieu  of  the  Kia 
fracture  toughness  curve  of  ASME  Code, 
Section  XI,  Appendix  G,  Figme  G- 
22101,  as  the  lowest  bound  for  fracture 
toughness;  and  (3)  determine  the  LTOP 
system  effective  temperature  on  a  plant- 
specific  basis  consistent  with  ASME 
Code,  Section  XI,  Appendix  G.  Also, 
ASME  Code  Case  N-641  is  needed  to 
revise  the  method  used  to  determine  the 
RCS  P-T  limits  since  continued  use  of 
the  present  curves  unnecessarily 
restricts  the  P-T  operating  window. 
Therefore,  application  of  the  code  case 
will  relax  the  LTOP  operating  window 
and  reduce  potential  challenges  to  the 
reactor  coolant  system  power-operated 
relief  valves. 

Environmental  Impacts  of  the  Proposed 
Action 

The  NRC  staff  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  the  exemption  described 
above  would  provide  an  adequate 
margin  of  safety  against  brittle  failure  of 
the  reactor  pressure  vessels  at  PBNP, 
.Units  1  and  2. 

The  proposed  action  will  not 
significantly  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  any 
effluents  that  may  be  released  offsite, 
and  there  is  no  significant  increase  in 
occupational  or  public  radiation 
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exposure.  Therefore,  there  are  no 
significant  radiological  impacts 
associated  with  the  proposed  action. 

With  regard  to  potential 
nonradiological  environmental  impacts, 
the  proposed  action  does  not  involve 
any  historic  sites.  It  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impacts. 
Therefore,  there  are  no  significant 
nonradiological  impacts  associated  with 
the  proposed  action. 

Accordingly,  the  NRC  staff  concludes 
that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action. 

Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  NRC  staff  considered  denial 
of  the  proposed  action  (i.e.,  the  “no¬ 
action”  alternative).  Denial  of  the 
application  would  result  in  no  change 
in  cmrent  environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  ' 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  PBNP,  Units  1  and  2. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  September  22,  2000,  the  staff 
consulted  with  the  Wisconsin  State 
official,  Ms.  S.  Jenkins  of  the  Public 
Service  Commission,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee’s  letter 
dated  July  14,  2000,  which  is  available 
for  public  inspection  at  the 
Commission’s  Public  Docmnent  Room, 
One  White  Flint  North,  11555  Rockville 
Pike  (first  floor),  Rockville,  Maryland. 
Publically  available  records  are 
accessible  electronically  from  the 
ADAMS  Public  Library  component  on 
the  NRC  Web  site,  h^fp.^\www.n^c.gov 
(the  Electronic  Reading  Room). 

Dated  at  Rockville,  Maryland,  this  29th  day 
of  September,  2000. 


For  The  Nuclear  Regulatory  Commission. 
Beth  A.  Wetzel, 

Senior  Project  Manager,  Section  1,  Project 
Directorate  III,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  00-25562  Filed  10-^1-00:  8:45  am) 
BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Experts’  Meeting  on  High-Burnup  Fuel 
Behavior  Under  Postulated  Accident 
Conditions 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  will  hold  a  meeting  to 
complete  the  Phenomena  Identification 
and  Ranking  Tables  (PIRTs)  for  three 
accidents.  PIRTs  have  been  used  at  NRC 
since  1988,  and  they  provide  a 
structured  way  to  obtain  a  technical 
understanding  that  is  needed  to  address 
certain  issues.  About  twenty  of  the 
world’s  best  technical  experts  are 
participating  in  this  activity,  and  the 
experts  represent  a  balance  between 
industry,  imiversities,  foreign 
researchers,  and  regulatory 
organizations.  The  current  PIRT  activity 
is  addressing  high-bumup  fuel  behavior 
for  a  PWR  control  rod  ejection  accident, 
a  BWR  failure  to  scram  accident  with 
power  oscillations,  and  a  loss  of  coolant 
accident  for  a  BWR  and  a  PWR. 

DATES:  October  26-27,  2000,  8:30  am- 
5:30  pm. 

ADDRESSES:  Room  TlOAl  (TWFN)  of  the 
Nuclear  Regulatory  Commission,  11545 
Rockville  Pike,  Rockville,  MD. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  agenda  will  be  posted  on  the 
NRC  Web  site  at  www.nrc.gov/RES/ 
meetings.htm  by  October  17,  2000.  The 
meeting  is  open  to  the  public.  Attendees 
will  need  to  obtain  a  visitor  badge  at  the 
'TWFN  building  lobby. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  Meyer,  SMSAB,  Division  of 
Systems  Analysis  and  Regulatory 
Effectiveness,  Office  of  Nuclear 
Regulatory  Research,  Washington,  DC 
20555-0001,  telephone  (301)  415-6789. 

Dated  at  Rockville,  Maryland,  this  29th  day 
of  September  20*10. 

For  the  Nuclear  Regulatory  Commission. 
John  H.  Flack, 

Acting  Director,  Division  of  Systems  Analysis 
and  Regulatory  Effectiveness,  Office  of 
Nu  clear  Regula  tory  Research . 

[FR  Doc.  00-25560  Filed  10-4-00;  8:45  am] 
BILLING  CODE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Draft  Regulatory  Guide;  Issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  for  public  comment  a 
proposed  revision  of  a  guide  in  its 
Regulatory  Guide  Series.  This  series  has 
been  developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  acceptable  to  the  NRC  stafi 
for  implementing  specific  parts  of  the 
NRC’s  regulations,  techniques  used  by 
the  staff  in  evaluating  specific  problems 
or  postulated  accidents,  and  data 
needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

The  draft  guide,  temporarily 
identified  by  its  task  niunber,  DG-8026 
(which  should  be  mentioned  in  all 
correspondence  concerning  this  draft 
guide),  is  titled  “Health  Physics  Surveys 
in  Uranium  Recovery  Facilities.”  This 
guide  is  being  revised  to  describe  health 
physics  surveys  that  are  acceptable  to 
the  NRC  staff  for  protecting  workers  at 
uranium  recovery  facilities  fi'om 
radiation  and  the  chemical  toxicity  of 
uraniiun  while  on  the  job.  Uranium 
recovery  facilities  can  include  uranium 
mills,  in  situ  leach  facilities,  ion 
exchange  recovery  facilities  and  certain 
other  types  of  recovery  facilities. 

This  maft  guide  has  not  received 
complete  staff  approval  and  does  not 
represent  an  official  NRC  staff  position. 

Comments  may  be  accompanied  by 
relevant  information  or  supporting  data. 
Written  comments  may  be  submitted  to 
the  Rules  and  Directives  Branch,  Office 
of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  Copies  of  comments  received 
may  be  examined  at  the  NRC  Public 
Docmnent  Room,  11555  Rockville  Pike, 
Rockville,  MD.  Comments  will  be  most 
helpful  if  received  by  December  15, 
2000. 

You  may  also  provide  comments  via 
the  NRC’s  interactive  rulemaking 
website  through  the  NRC  home  page 
(http://www.nrc.gov).  This  site  provides 
the  availability  to  upload  conunents  as 
files  (any  format)  if  your  web  browser 
supports  that  function.  For  information 
about  the  interactive  rulemaking 
website,  contact  Ms.  Carol  Gallagher, 
(301)  415-5905;  email  CAG@NRC.GOV. 
For  information  about  the  draft  guide 
and  the  related  documents,  contact  Mr. 
J.H.  Lusher  at  (301)  415-7694;  e-mail 
JHL@NRC.GOV. 

Although  a  time  limit  is  given  for 
comments  on  this  draft  guide, 
comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  currently  being  developed  or 
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improvements  in  all  published  guides 
are  encouraged  at  any  time. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission’s  Public 
Document  Room.  The  PDR’s  mailing 
address  is  USNRC  Public  Document 
Room,  Washington,  DC  20555;  email 
<pdr@nrc.gov>.  Requests  for  single 
copies  of  draft  or  final  guides  (which 
may  be  reproduced)  or  for  placement  on 
an  automatic  distribution  list  for  single 
copies  of  future  draft  guides  in  specific 
divisions  should  be  made  in  writing  to 
the  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Attention;  Reproduction  and 
Distribution  Services  Section;  or  by  fax 
to  (301)  415-2289,  or  by  email  to 
<DISTRIBUTION@NRC.GOV>. 
Telephone  requests  cannot  be 
accommodated.  Regulatory  guides  are 
not  copyrighted,  and  Commission 
approval  is  not  required  to  reproduce 
them. 

(5  U.S.C.  552(a)) 

Dated  at  Rockville,  Maryland,  this  19th  day 
of  September  2000. 

For  the  Nuclear  Regulatory  Commission. 

Clare  V.  Kasputys, 

Deputy  Director,  Program  Management, 

Policy  Development  and  Analysis  Staff  Office 
of  Nuclear  Regulatory  Research. 

[FR  Doc.  00-25561  Filed  10-4-00;  8:45  am] 
BILLING  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

Draft  Regulatory  Guide;  issuance. 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  for  public  comment  a 
proposed  revision  of  a  guide  in  its 
Regulatory  Guide  Series.  This  series  has 
been  developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  acceptable  to  the  NRC  staff 
for  implementing  specific  parts  of  the 
NRC’s  regulations,  techniques  used  by 
the  staff  in  evaluating  specific  problems 
or  postulated  accidents,  and  data 
needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

The  draft  guide,  temporarily 
identified  by  its  task  number,  DG-8027 
(which  should  be  mentioned  in  all 
correspondence  concerning  this  draft 
guide),  is  titled  “Information  Relevant  to 
Ensuring  that  Occupational  Radiation 
Exposures  at  Uranium  Recovery 
Facilities  Will  Be  As  Low  As  Is 
Reasonably  Achievable.”  This  guide  is 
being  revised  to  provide  guidance  on 
design  criteria  and  administrative 
practices  that  are  acceptable  to  the  NRC 
staff  for  maintaining  occupational 


exposures  as  low  as  is  reasonably 
achievable  in  uranium  recovery 
facilities. 

This  draft  guide  has  not  received 
complete  staff  approval  and  does  not 
represent  an  official  NRC  staff  position. 

Comments  may  be  accompanied  by 
relevant  information  or  supporting  data. 
Written  comments  may  be  submitted  to 
the  Rules  and  Directives  Branch,  Ofi'ice 
of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 

DC  20555.  Copies  of  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  11555  Rockville  Pike, 
Rockville,  MD.  Comments  will  be  most 
helpful  if  received  by  December  15, 

2000. 

You  may  also  provide  comments  via 
the  NRC’s  interactive  rulemaking 
website  through  the  NRC  home  page 
(http://www.nrc.gov).  This  site  provides 
the  availability  to  upload  comments  as 
files  (any  format)  if  your  web  browser 
supports  that  function.  For  information 
about  the  interactive  rulemaking 
website,  contact  Ms.  Carol  Gallagher, 
(301)  415-5905;  email  CAG@NRC.GOV. 
For  information  about  the  draft  guide 
and  the  related  documents,  contact  Mr. 

J.  H.  Lusher  at  (301)  415-7694;  email 
JHL@NRC.GOV. 

Although  a  time  limit  is  given  for 
comments  on  this  draft  guide, 
comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  currently  being  developed  or 
improvements  in  all  published  guides 
are  encouraged  at  any  time. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission’s  Public 
Document  Room.  The  PDR’s  mailing 
address  is  USNRC  Public  Document 
Room,  Washington,  DC  20555;  email 
<pdr@nrc.gov>.  Requests  for  single 
copies  of  draft  or  final  guides  (which 
may  be  reproduced)  or  for  placement  on 
an  automatic  distribution  list  for  single 
copies  of  future  draft  guides  in  specific 
divisions  should  be  made  in  writing  to 
the  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Attention:  Reproduction  and 
Distribution  Services  Section;  or  by  fax 
to  (301)  415-2289,  or  by  email  to 
<DISTRIBUTION@NRC.GOV>. 
Telephone  requests  cannot  be 
accommodated.  Regulatory  guides  are 
not  copyrighted,  and  Commission 
approval  is  not  required  to  reproduce 
them. 

(5  U.S.C.  552(a)) 

Dated  at  Rockville,  Maryland,  this  19th  day 
of  September  2000. 


For  the  Nuclear  Regulatory  Commission. 
Clare  V,  Kasputys, 

Deputy  Director,  Program  Management, 

Policy  Development  and  Analysis  Staff,  Office 
of  Nuclear  Regulatory  Research. 

[FR  Doc.  00-25563  Filed  10-4-00;  8:45  am] 
BILLING  CODE  7590-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-24671] 

Notice  of  Applications  for 
Deregistration  Under  Section  8(f)  of  the 
Investment  Company  Act  of  1940 

September  29,  2000. 

The  following  is  a  notice  of 
applications  for  deregistration  under 
section  8(f)  of  the  Investment  Company 
Act  of  1940  for  the  month  of  September 
2000.  A  copy  of  each  application  may  be 
obtained  for  a  fee  at  the  SEC’s  Public 
Reference  Brcmch,  450  Fifth  St.,  N.W., 
Washington,  DC  20549-0102  (tel.  202- 
942-8090).  An  order  granting  each 
application  will  be  issued  unless  the 
SEC  orders  a  hearing.  Interested  persons 
may  request  a  hearing  on  any 
application  by  writing  to  the  SEC’s 
Secretary  at  the  address  below  and 
serving  the  relevant  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail. 

Hearing  requests  should  be  received 
by  the  SEC  by  5:30  p.m.  on  October  24, 
2000,  and  should  be  accompanied  by 
proof  of  service  on  the  applicant,  in  the 
form  of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer’s 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  who  wish 
to  be  notified  of  a  hearing  may  request 
notification  by  writing  to  the  Secretary, 
SEC,  450  Fifth  Street,  N.W., 

Washington,  DC  20549-0609. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  L.  Titus,  at  (202)  942-0564,  SEC, 
Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0506. 

Strategist  Income  Fund,  Inc.  [File  No. 
811-7305] 

Summary:  Applicant,  whose  three 
series  are  feeder  funds  in  a  master/ 
feeder  structure,  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  July  14,  2000, 
applicant’s  series  transferred  their  assets 
to  the  following  corresponding  funds: 
AXP  Federal  Income  Fund,  Inc.,  AXP 
Extra  Income  Fxmd,  Inc.,  and  AXP 
Selective  Fund,  Inc.,  based  on  net  asset 
value.  Expenses  of  $14,460  incmred  in 
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connection  with  the  reorganization  were 
paid  hy  American  Express  Financial 
Corporation,  investment  adviser  for  the 
master  funds. 

Filing  Date:  The  application  was  filed 
on  August  17,  2000. 

Applicant’s  Address:  200  AXP 
Financial  Center,  Minneapolis, 

Minnesota  55474. 

Strategist  Growth  Fund,  Inc.  [File  No. 
811-7401] 

Summary:  Applicant,  whose  three 
series  are  feeder  funds  in  a  master/ 
feeder  structure,  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  July  14,  2000, 
applicant’s  series  transferred  their  assets 
to  the  following  corresponding  funds: 
AXP  Growth  Series,  Inc.  and  AXP  New 
Dimensions  Fund,  Inc.,  based  on  net 
asset  value.  Expenses  of  $14,460 
incurred  in  connection  with  the 
reorganization  were  paid  by  Americcm 
Express  Financial  Corporation, 
investment  adviser  for  the  master  funds. 

Filing  Date:  The  application  was  filed 
on  August  17,  2000. 

Applicant’s  Address:  200  AXP 
Financial  Center,  Minneapolis, 
Minnesota  55474. 

Strategist  Growth  and  Income  Fund, 

Inc.  [File  No.  811-7403] 

Summary:  Applicant,  whose  four 
series  are  feeder  funds  in  a  master/ 
feeder  structure,  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  July  14,  2000, 
applicant’s  series  transferred  their  assets 
to  the  following  corresponding  funds: 
AXP  Investment  Series,  Inc.,  AXP  Stock 
Fund,  Inc.,  and  AXP  Managed  Series, 
Inc.,  based  on  net  asset  value.  Expenses 
of  $19,280  inciured  in  connection  with 
the  reorganization  were  paid  by 
American  Express  Financial 
Corporation,  investment  adviser  for  the 
master  funds. 

Filing  Date:  The  application  was  filed 
on  August  17,  2000. 

Applicant’s  Address:  200  AXP 
Financial  Center,  Minneapolis, 
Minnesota  55474. 

Strategist  World  Fund,  Inc.  [File  No. 
811-7405] 

Summary:  Applicant,  whose  four 
series  are  feeder  funds  in  a  master/ 
feeder  structure,  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  July  14,  2000, 
applicant’s  series  transferred  their  assets 
to  corresponding  series  of  AXP  Global 
Series,  Inc.,  based  on  net  asset  value. 
Expenses  of  $19,280  incurred  in 
connection  with  the  reorganization  were 
paid  by  American  Express  Financial 


Corporation,  investment  adviser  for  the 
master  funds. 

Filing  Date:  The  application  was  filed 
on  August  17,  2000. 

Applicant’s  Address:  200  AXP 
Financial  Center,  Minneapolis, 
Minnesota  55474. 

Strategist  Tax-Free  Income  Fund,  Inc. 
[File  No.  811-7407] 

Summary:  Applicant,  a  feeder  fund  in 
a  master/feeder  structure,  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  July  14,  2000, 
applicant  transferred  its  assets  to  AXP 
High  Yield  Tax-Exempt  Fund,  Inc., 
based  on  net  asset  Vcdue.  Expenses  of 
$4,820  incurred  in  connection  with  the 
reorganization  were  paid  by  American 
Express  Financial  Corporation, 
investment  adviser  for  the  master  fund. 

Filing  Date:  The  application  was  filed 
on  August  17,  2000. 

Applicant’s  Address:  200  AXP 
Financial  Center,  Minneapolis, 
Minnesota  55474. 

The  Russia  Growth  Fund,  Inc.  [File  No. 
811-8456] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  Applicant  has 
never  made  a  public  offering  of  its 
securities  and  does  not  propose  to  meike 
any  public  offering  or  engage  in 
business  of  any  kind. 

Filing  Date:  The  application  was  filed 
on  July  19,  2000,  and  amended  on 
September  26,  2000. 

Applicant’s  Address:  Fleming 
International  Asset  Management  Ltd.,  25 
Coptall  Avenue,  London  EC2R  7DR, 
England. 

Municipal  Fund  for  Temporary 
Investment  [File  No,  811-2919]; 
Municipal  Fund  for  California 
Investors,  Inc.  [File  No.  811-3574];  and 
Municipal  Fund  for  New  York 
Investors,  Inc.  [File  No,  811-3678] 

Summary:  Each  applicant  seeks  an 
order  declaring  that  it  has  ceased  to  be 
an  investment  company.  On  February 
10, 1999,  each  applicant  transferred  its 
assets  to  Provident  Institutional  Funds 
based  on  net  asset  value.  Applicants 
incurred  no  expenses  in  connection 
with  the  reorganizations. 

Filing  Dates:  The  applications  were 
filed  on  August  4,  2000,  and  amended 
on  September  22,  2000. 

Applicants’  Address:  400  Bellevue 
Parkway,  Wilmington,  Delaware  19809. 

Floating  Rate  Portfolio  [File  No.  811- 
7969] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  March  31, 


2000,  applicant  made  a  liquidating 
distribution  to  its  shareholders  based  on 
net  asset  value.  Expenses  of  $10,730 
incurred  in  connection  with  the 
liquidation  were  paid  by  AIM  Advisors, 
Inc.,  applicant’s  investment  adviser. 

Filing  Date:  The  application  was  filed 
on  September  14,  2000. 

Applicant’s  Address:  11  Greenway 
Plaza,  Suite  100,  Houston,  Texas  77046- 
1173. 

GT  Global  Floating  Rate  Fund,  Inc. 

(d/b/a  AIM  Floating  Rate  Fund)  [File 
No.  811-7957] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  March  31, 

2000,  applicant  transferred  its  assets  to 
AIM  Floating  Rate  Fund  based  on  net 
asset  value.  Applicant  paid  $55,355  in 
expenses  incurred  in  connection  with 
the  reorganization,  and  applicant’s 
investment  adviser,  AIM  Advisors,  Inc., 
paid  the  remaining  $198,813. 

Filing  Date:  The  application  was  filed 
on  September  14,  2000. 

Applicant’s  Address:  11  Greenway 
Plaza,  Suite  100,  Houston,  Texas  77046- 
1173. 

Deep  Discount  Partners  Fund 
Incorporated  [File  No.  811-9683] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  he  an 
investment  company.  Applicant  has  not 
made  a  public  offering  of  its  securities, 
is  not  now  engaged,  or  intending  to 
engage,  in  emy  business  actiities  other 
than  those  necessary  for  winding  up  its 
affairs. 

Filing  Date:  The  application  was  filed 
on  September  19,  2000. 

Applicant’s  Address:  11  South  La 
Salle  Street,  Chicago,  Illinois  60603. 

Excelsior  Funds  [File  No.  811-8132] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  December  16, 
1999,  applicant  transferred  its  assets  to 
Excelsior  Fimds,  Inc.’s  Money  Fund 
based  on  net  asset  value.  Expenses  of 
$314,616  incurred  in  connection  with 
the  reorganization  were  paid  by  the 
acquiring  fund’s  investment  advisers. 
United  States  Trust  Company  of  New 
York  and  U.S.  Trust  Company. 

Filing  Date:  The  application  was  filed 
on  September  11,  2000. 

Applicant’s  Address:  73  Tremont 
Street,  Boston,  Massachusetts  02108- 
3913. 

Marketwatch  Funds  [File  No.  811-6696] 

Summary:  Applicant  seeks  an  or^er 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  March  27, 
1998,  applicant  transferred  its  assets  to 
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The  Wachovia  Funds  and  The  Wachovia 
Mimicipal  Fimds  based  on  net  asset 
value.  All  expenses  incurred  in 
connection  with  the  reorganization  were 
paid  hy  Wachovia  Bank,  N.A., 
applicant’s  investment  adviser. 

Filing  Date:  The  application  was  filed 
on  September  14,  2000. 

Applicant’s  Address:  3435  Stelzer 
Road,  Columbus,  Ohio  43219-3035. 

Dreyfus  New  York  Insured  Tax  Exempt 
Bond  Fund  [File  No.  811-4884];  and 
Dre3dus  Asset  Allocation  Fund,  Inc. 

[File  No.  811-7710] 

Summary:  Each  applicant  seeks  an 
order  declaring  that  it  has  ceased  to  be 
an  investment  company.  On  September 
23, 1999,  Dreyfus  New  York  Insured  Tax 
Exempt  Bond  Fund  transferred  its  assets 
to  General  New  York  Municipal  Bond 
Fund,  Inc.,  based  on  net  asset  value.  On 
the  same  date,  Dreyfus  Asset  Allocation 
Fund,  Inc.  transferred  its  assets  to 
Dreyfus  LifeTime  Portfolios,  Inc. — 
Growth  and  Income  Portfolio,  based  on 
net  asset  value.  Expenses  of  $15,000  and 
$35,000,  respectively,  incurred  in 
connection  with  the  reorganizations 
were  paid  by  each  applicant. 

Filing  Date:  The  applications  were 
filed  on  August  24,  2000. 

Applicant’s  Address:  200  Park 
Avenue,  New  York,  New  York  10166. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  00-25590  Filed  10-4-00;  8:45  am] 
BILUNG  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43371 ;  File  No.  SR-Amex- 
00-43] 

Self-Regulatory  Organizations;  Notice 
of  Fiiing  of  Proposed  Ruie  Change  by 
the  American  Stock  Exchange  LLC 
Amending  Its  Rules  To  Require 
Companies  to  Pubiiciy  Disciose 
Receipt  of  a  Deiisting  Notice 

September  27,  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),i  and  Rule  19b-4  theretmder,^ 
notice  is  hereby  given  that  on  August 
16,  2000,  the  American  Stock  Exchange 
LLC  (“Amex”  or  “Exchange”)  filed  with 
the  Securities  and  Exchange 
Commission  (“Commission”)  a 
proposed  rule,  change  to  amend  its  rules 
to  require  companies  to  publicly 


1 15  U.S.C.  78s(b)(l). 
2 17  CFR  240.19b-4. 


disclose  receipt  of  a  written  delisting 
notice  frame  the  Exchange.  On 
September  26,  2000,  the  Amex 
submitted  Amendment  No.  1  to  the 
proposal  to  make  certain  technical 
modifications.^  The  proposal,  as 
amended,  is  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

It  is  currently  the  policy  of  the 
Exchange  whenever  delivering  a 
delisting  notice  to  a  company  whose 
securities  trade  on  the  Exchange  to 
require  the  company  to  disclose  the 
receipt  of  such  delisting  notice  in  a 
public  announcement.  The  Exchange 
proposes  to  codify  the  requirements  of 
this  policy  in  its  rules.  Below  is  the  text 
of  the  proposed  rule  change.  Proposed 
new  language  appears  in  italics; 
proposed  deletions  appear  in  brackets. 
***** 

Sec.  401.  OUTLINE  OF  EXCHANGE 
DISCLOSURE  POLICIES 

The  Exchange  considers  that  the 
conduct  of  a  fair  and  orderly  market 
requires  every  listed  company  to  make 
available  to  the  public  information 
necessary  for  informed  investing  and  to 
take  reasonable  steps  to  ensure  that  all 
who  invest  in  its  securities  enjoy  equal 
access  to  such  information.  In  applying 
this  fundamental  principle,  the 
Exchange  has  adopted  the  following 
[sixjseven  specific  policies  concerning 
disclosure,  each  of  which  is  more  fully 
discussed  (in  a  Question  and  Answer 
format)  in  §402: 

(a)-(f)  No  change. 

Receipt  of  Written  Delisting 
Notice — A  company  is  required  to 
publicly  disclose  that  it  has  received  a 
written  notice  indicating  that  the 
Exchange  has  determined  to  remove  a 
company’s  securities  from  listing  (or 
unlisted  trading)  as  a  result  of  non- 
compliance  with  the  continued  listing 
requirements.  (See  §1010). 

Sec.  402.  EXPLANATION  OF 
EXCHANGE  DISCLOSURE  POUCIES 

(a)-(f)  No  change. 

(g)  Receipt  of  Written  Delisting  Notice. 

Q.  What  kinds  of  information  should 
be  included  in  the  public 
announcement? 


3  See  letter  from  Michael  J.  Ryan,  Senior  Vice 
President,  Chief  of  Staff,  and  Senior  Legal  Office, 
Amex,  to  Alton  Harvey,  Office  Chief,  Division  of 
Market  Regulation,  Commission,  dated  September 
20,  2000. 


A.  The  public  announcement  must 
indicate  that  the  Exchange  has 
determined  to  remove  the  company’s 
securities  from  listing  (or  unlisted 
trading)  and  the  reason(s)  for  the 
determination.  In  order  to  assist  the 
company  in  the  preparation  of  the 
public  announcement.  Exchange  staff 
will  provide  the  company  with  the 
Section(s)  upon  which  its  determination 
was  based  and  a  template  for 
disclosure. 

Q.  When  must  the  public 
announcement  be  made? 

A.  The  public  announcement  must  be 
made  as  promptly  as  possible,  but  no 
more  than  seven  calendar  days 
following  the  company’s  receipt  of  the 
written  notice  from  the  Exchange.  The 
Exchange  notes  that  companies  should 
not  construe  the  seven  calendar  day 
timeframe  as  a  safe  harbor  for 
disclosure. 

Q.  What  steps  must  be  taken  before 
the  public  announcement  is  made? 

A.  The  public  announcement  must  be 
provided  to  Amex’s  StockWatch 
Department  at  (212)  306-8383  (phone), 
(212)  306-1488  (facsimile)  and  Lasting 
Qualifications  Department  at  (212)  858- 
5267  (phone),  (212)  858-4780 
(facsimile)  prior  to  public 
dissemination. 

Q.  What  action  may  the  Exchange 
take  if  a  company  fails  to  make  a  public 
announcement  indicating  that  the 
Exchange  has  determined  to  remove  the 
company’s  securities  from  listing  (or 
unlisted  trading)? 

A.  Failure  by  a  company  to  make  the 
required  public  announcement  will 
result  in  the  institution  of  a  trading  halt 
in  the  company’s  securities  until  the 
announcement  is  made,  even  if  the 
company  appeals  the  determination  as 
provided  for  under  Section  1 01 0.  If  the 
company  fails  to  make  the 
announcement  by  the  time  that  the 
Adjudicatory  Council  issues  its 
decision,  that  decision  will  also 
determine  whether  to  delist  the 
company’s  securities  for  failure  to  make 
the  public  announcement. 

Q.  Does  Section  1010(b)  relieve  the 
company  of  its  disclosure  obligations 
under  the  federal  securities  laws? 

A.  No.  Section  1010(b)  does  not 
relieve  the  company  of  its  obligation  to 
make  a  materiality  assessment  of  the 
pending  delisting  action  as  it  may  relate 
to  the  disclosure  requirements  of  the 
federal  securities  laws,  nor  should  it  be 
construed  as  providing  a  safe  harbor 
under  the  federal  securities  laws.  The 
Exchange  suggests  that  the  company 
consult  with  corporate/securities 
counsel  in  assessing  its  disclosure 
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obligations  under  the  federal  securities 
laws. 

***** 

Sec.  1010.  DELISTING  PROCEDURES 

Whenever  the  Exchange  determines 
that  it  is  appropriate  to  consider 
removing  a  security  from  listing  (or  from 
unlisted  trading)  for  other  than  routine 
reasons  (such  as  redemptions, 
maturities,  etc.),  it  will  follow,  insofar  as 
practicable,  the  following  procediues: 

(a)  No  change. 

(b)  If,  after  such  conference,  the 
Exchange  determines  that  the  security 
should  be  removed,  it  will  notify  the 
company  in  writing,  indicating  the  basis 
for  such  decision  and  the  specific 
delisting  policies  and  guidelines  under 
which  action  will  be  taken.  Such  notice 
will  also  inform  the  company  that  it 
may  appeal  to.  the  Board  of  Governors  of 
the  Exchange,  or  such  committee  or 
committees  as  the  Board  may  authorize, 
and  request  a  hearing.  A  compariy  shall 
make  a  public  announcement  through 
the  news  media  that  it  has  received  such 
notice,  including  the  specific  policies 
and  guidelines  upon  which  the 
determination  was  based.  Prior  to  the 
release  of  the  public  announcement,  the 
company  shall  provide  such  disclosure 
to  Amex’s  StockWatch  and  Lasting 
Qualifications  Departments.  *  The 
public  announcement  shall  be  made  as 
promptly  as  possible,  but  not  more  than 
seven  calendar  days  following  receipt  of 
the  written  notice  from  the  Exchange. 

(c) -(h)  No  change. 
***** 

II.  Self-Regrdatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Conunission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  regarding  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 


*  Notification  maybe  provided  to  Amex's 
StockWatch  Department  at  (212)  306-8383 
(telephone),  (212)  306-1488  (facsimile),  and  Listing 
Qualifications  Department  at  (212)  858-5267 
(telephone),  (212)  858-4780  (facsimile). 


A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  presently  has  a  policy 
of  requiring  any  company  whose 
securities  are  listed  on  the  Exchange  (or 
trade  on  the  Exchange  pursuant  to 
unlisted  trading  privileges)  to  publicly 
disclose  its  receipt  from  the  Exchange  of 
a  written  delisting  notice  for  failure  to 
comply  with  the  Exchange’s  continued 
listing  guidelines.  The  purpose  of  the 
proposed  rule  change  is  to  codify  this 
policy  in  order  to  protect  present  and 
potential  investors  in  the  securities  of 
such  a  company. 

In  order  to  provide  investors  with  the 
greatest  protection  possible,  the 
Exchange  believes  that  a  company’s 
public  announcement  of  pending 
delisting  should  not  only  disclose  the 
receipt  of  a  written  notice  from  the 
Exchange,  but  also  indicate  upon  which 
section(s)  of  the  Amex  Company  Guide 
the  determination  to  delist  has  been 
based.  The  Exchange  believes  that 
requiring  companies  to  disclose  to 
investors  which  specific  listing 
guideline(s)  a  company  has  failed  to 
meet  will  better  enable  investors  to 
make  informed  decisions  regeuding  the 
advisability  of  making  or  maintaining 
investments  in  the  seciuities  of  such 
company.  The  Exchange  additionally 
proposes  that  a  company  be  required  to 
make  public  its  announcement 
regarding  the  pending  delisting  as 
promptly  as  possible,  but  not  more  than 
seven  Ccdendar  days  following  its 
receipt  of  the  written  delisting  notice 
from  the  Exchange.  The  Amex  believes 
that  the  proposed  seven-day  time  frame 
is  consistent  with  its  current  policy  and 
that  such  time  frame  would  provide  the 
subject  company  with  sufficient 
opportunity  to  prepare  its  public 
announcement  and  also  ensiue  that 
investors  receive  the  information  in  a 
timely  manner.  If  a  company  fails  to 
disclose  the  receipt  of  a  written 
delisting  notice  under  the  proposed 
requiremeiit,  trading  of  its  securities 
shall  be  halted  until  the  announcement 
has  been  made,  even  if  the  company 
appeals  the  underlying  delisting 
determination  as  provided  for  under 
Section  1010.  In  this  regard,  the 
Exchange  proposes  that,  if  the  company 
has  failed  to  make  the  required 
announcement  before  the  Adjudicatory 
Council  issues  its  decision  with  regard 
to  the  company’s  appeal,  such  decision 
by  the  Adjudicatory  Council  whether  to 
delist  the  company’s  seciuities  may  also 
be  based  on  the  company’s  failure  to 
make  the  public  announcement. 


2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change,  whose  purpose  is 
to  ensure  that  investors  be  notified 
when  the  Exchange  has  determined  to 
delist  a  company’s  securities  for  non- 
compliance  with  the  continued  listing 
guidelines,  is  consistent  with  the 
provisions  of  Section  6(b)(5)  of  the  Act  ^ 
which  requires  that  an  exchange  have 
rules  that  are,  in  general,  designed  to 
protect  investors  and  the  public  interest. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Amex  believes  that  the  proposed 
rule  change  will  not  impose  any  burden 
on  competition. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received  with  respect  to 
the  proposed  rule  change. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  findingse 
450  or  (ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  ffiat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  wit^eld  from  the 
public  in  accordance  with  the 


*  15  U.S.C.  78f(b)(5). 
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provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  file  munber 
SR-Amex-00-43  and  should  be 
submitted  by  October  26,  2000. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  piusuant  to  delegated 
authority.® 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  00-25594  Filed  10-04-00;  8:45  am] 
BILUNG  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 


[Release  No.  34-43368;  File  No.  SR-NASD- 
9a-26] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  to  Amendment 
No.  9  to  a  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.  To  Institute,  on  a  Pilot 
Basis,  New  Primary  Nasdaq  Market 
Maker  Standards  for  Nasdaq  National 
Market  Securities 

September  27,  2000. 

On  September  20,  2000,  the  National 
Association  of  Securities  Dealers,  Inc. 
(“NASD”  or  “Association”),  through  its 
wholly-owned  subsidiary,  the  Nasdaq 
Stock  Market,  Inc.  (“Nasdaq”), 
submitted  to  the  Securities  emd 
Exchange  Commission  (“SEC”  or 
“Commission”),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  (“Exchange  Act”)  ^  and  Rule 
19b-4  thereunder, 2  a  proposed  rule 
change  to:  (1)  Continue  to  suspend  the 
current  PMM  standards  imtil  Jime  30, 
2001;  and  (2)  extend  the  NASD’s  Short 
Sale  Rule  pilot  until  Jime  30,  2001 
(“Amendment  No.  9”).3 

Amendment  No.  9  to  the  proposed 
rule  change,  SR-NASD-96-28,  is 
described  in  Items  I  and  II  below,  which 
Items  have  been  prepared  by  the  NASD. 
The  Commission  is  publishing  this 
notice  and  order  to  solicit  comments  on 
Amendment  No.  9  from  interested 


s  17  CFR  200.30-3(a)(12). 

1 15  U.S.C.  78s(b)(l). 

2 17  CFR  240.19b-4 

^  See  letter  from  Jeffrey  S.  Davis,  Assistant 
General  Counsel,  Nasdaq,  to  Katherine  England, 
Assistant  Director,  Division  of  Market  Regulation, 
Commission  dated  September  20,  2000.  The  current 
suspension  and  extension  would  expire  on 
September  30,  2000.  See  Securities  Exchange  Act 
Release  No.  42219  (December  9, 1999),  64  FR  70753 
(December  17, 1999). 


persons  and  to  approve  the  amendment 
on  an  accelerated  basis. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

In  the  current  amendment,  Nasdaq  is 
proposing  to  extend  the  Short  Sale  Rule 
pilot  and  the  suspension  of  the  existing 
PMM  standards  from  September  30, 

2000  until  Jime  30,  2001.  The  proposed 
rule  language,  as  amended,  follows. 
Additions  are  italicized;  deletions  are 
bracketed. 

NASD  Rule  3350 

(a)-(k)  No  Changes. 

(1)  This  Rule  sh^  be  in  effect  until 
[September  30,  2000]  June  30,  2001. 

n.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  III  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Background  on  the  NASD’s  Short 
S^e  Rule 

Section  10(a)  of  the  Exchange  Act^ 
gives  the  Commission  plenary  authority 
to  regulate  short  sales  of  securities 
registered  on  a  national  securities 
exchange,  as  needed  to  protect 
investors.  Although  the  Commission  has 
regulated  short  sides  since  1938,  that 
regulation  has  been  limited  to  short 
sales  of  exchange-listed  securities.  In 
1992,  Nasdaq,  believing  that  short-sale 
regulation  is  important  to  the  orderly 
operation  of  securities  meirkets, 
proposed  a  short  sale  rule  for  trading  of 
its  National  Market  securities  that 
incorporates  the  protections  provided 
by  Rule  lOa-1  of  the  Exchange  Act.®  On 
June  29, 1994,  the  Commission 
approved  the  NASD’s  short  sale  rule. 
Rule  3350  (“Short  Sale  Rule”), 
applicable  to  short  sales  ®  in  Nasdaq 


15  U.S.C.  78j(a). 

®17CFR240.10a-l. 

®  A  short  sale  is  a  sale  of  a  security  wbicb  tbe 
seller  does  not  own  or  any  sale  wbicb  is 
consummated  by  tbe  delivery  of  a  security 
borrowed  by,  or  for  tbe  account  of,  tbe  seller.  To 
determine  whether  a  sale  is  a  short  sale,  members 


National  Market  (“NNM”)  securities  on 
an  eighteen-month  pilot  basis  through 
March  5, 1996.’’  The  NASD  and  the 
Commission  have  extended  NASD  Rule 
3350  numerous  times,  most  recently, 
until  September  30,  2000.® 

Nasdaq’s  short-sale  rvde  employs  a 
“bid”  test  rather  than  a  tick  test  because 
Nasdaq  trades  are  not  necessarily 
reported  to  the  tape  in  chronological 
order.  Nasdaq’s  short  sale  rule  prohibits 
short-sales  at  or  below  the  inside  bid 
when  the  current  inside  bid  is  below  the 
previous  inside  bid.  Nasdaq  calculates 
the  inside  bid  from  eJl  market  makers  in 
the  security  (including  bids  on 
exchanges  trading  Nasdaq  securities  on 
an  unlisted  trading  privileges  basis),  and 
disseminates  symbols  to  denote  whether 
the  current  inside  bid  is  an  “up-bid”  or 
a  “down-bid.”  To  effect  a  “legal”  short- 
sale  on  a  down-bid,  the  short-sale  must 
be  executed  at  a  price  at  least  Vieth 
above  the  current  inside  bid.  The  rule  is 
in  effect  from  9:30  a.m.  E.T.  until  4  p.m. 
E.T.  each  trading  day. 

To  reduce  the  compliance  burdens  on 
its  members,  Nasdaq’s  short  sale  rule 
also  incorporates  seven  exemptions 
contained  in  Rule  lOa-1  imder  the 
Exchange  Act  that  are  relevant  to 
trading  on  Nasdaq.®  In  addition,  in  an 
effort  to  not  constrain  the  legitimate 
hedging  needs  of  options  market 
markers,  the  NASD’s  short  sale  rule 
contains  a  limited  exception  for 
standardized  options  market  makers. 

The  Rule  also  contains  an  exemption  for 
warrant  market  makers  similar  to  the 
one  available  for  options  market  makers. 

(2)  Backgroimd  on  the  NASD’s  Primary 
Market  Maker  Standards 

To  ensure  that  market  maker  activities 
that  provide  liquidity  and  continuity  to 
the  market  are  not  adversely  constrained 
when  the  short  sale  rule  is  involved. 


must  adhere  to  tbe  deffnition  of  a  “sbort  sale” 
contained  in  Rule  3b-3  of  tbe  Exchange  Act,  which 
is  incorporated  into  Nasdaq’s  short  sale  rule  by 
NASD  Rule  3350(k)(l). 

^  See  Securities  Exchange  Act  Release  No.  34277 
(June  29,  1994),  59  FR  34885  (July  7, 1994)  (“Short 
Sale  Rule  Approval  Order”). 

8  See  supra,  note  3. 

8  See  NASD  Rule  3350(c)(2)-(8).  The  Rule  also 
provides  that  a  member  not  currently  registered  as 
a  Nasdaq  market  maker  in  a  security,  and  that  has 
acquired  the  security  while  acting  in  the  capacity 
of  a  block  positioner  shall  be  deemed  to  own  such 
security  for  the  purposes  of  the  Short  Sale  Rule, 
notwithstanding  that  such  member  may  not  have  a 
net  long  position  in  such  security  if  and  to  the 
extent  that  such  member’s  short  position  in  such 
security  is  subject  to  one  or  more  offsetting 
positions  created  in  the  course  of  bona  frde 
arbitrage,  risk  arbitrage,  or  bona  frde  hedge 
activities.  In  addition,  the  NASD  has  recognized 
that  SEC  staff  interpretations  to  Rule  lOa-1  under 
the  Exchange  Act  dealing  with  the  liquidation  of 
index  arbitrage  positions  and  an  “international 
equalizing  exemptions”  are  equally  applicable  to 
the  NASD’s  short  sale  rule.  See  NASD  Rule  3350(f). 
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NASD  Rule  3350(c)(1)  provides  an 
exemption  for  “qualified”  Nasdaq 
market  makers)  i.e.,  market  makers  that 
meet  the  PMM  standards).  Presently, 
NASD  Rule  4612  provides  that  a 
member  registered  as  a  Nasdaq  market 
maker  pursuant  to  NASD  Rule  4611  may 
be  deemed  a  PMM  if  that  member  meets 
certain  threshold  standards. 

Since  NASD  Rule  3350  has  been  in 
effect,  there  have  been  two  methods 
used  to  determine  whether  a  market 
maker  is  eligible  for  the  PMM 
exemption.  Specifically,  firom 
September  4, 1994  through  February  1, 
1996,  Nasdaq  market  makers  that 
maintained  a  quotation  in  a  particular 
NNM  security  for  20  consecutive 
business  days  without  interruption  were 
exempt  from  Rule  3350  for  short  sales 
in  that  security,  provided  the  short  sales 
were  made  in  connection  with  bona  fide 
market  making  activity  (“the  20-day” 
test).^°  From  February  1, 1996  imtil  the 
February  14, 1997,  the  “20-day”  test 
was  replaced  with  a  foiu-part 
quantitative  test  known  as  the  PMM 
standards.i^ 

Beginning  on  February  14, 1997,  the 
PMM  standards  were  suspended  for  all 
NNM  securities  due  to  the  impact  of  the 
SEC’s  Order  Handling  Rules,  and 
corresponding  NASD  rule  change  and 
system  modifications  on  the  operation 
of  the  four  quantitative  standards. ^ 2  por 


See  Short  Sale  Rule  Approval  Order,  Supra 
note  7. 

Id.  Under  the  PMM  standards,  a  market  maker 
was  required  to  satisfy  at  least  two  of  the  following 
four  criteria  each  month  to  be  eligible  for  an 
exemption  from  the  short  sale  rule:  (1)  The  market 
maker  must  be  at  the  best  bid  or  best  offer  as  shown 
on  Nasdaq  no  less  them  35  percent  of  the  time;  (2) 
the  market  maker  must  maintain  a  spread  no  greater 
than  102  percent  of  the  average  dealer  spread;  (3) 
no  more  than  50  percent  of  the  market  maker’s 
quotation  updates  may  occur  without  being 
accompanied  by  a  trade  execution  of  at  least  one 
unit  of  trading;  or  (4)  the  market  maker  executes  IV2 
times  its  “proportionate”  volume  in  the  stock.  If  a 
PMM  did  not  satisfy  the  threshold  standards  after 
a  particular  review  period,  the  market  maker  lost  its 
designation  as  a  PMM  [i.e.,  the  “P”  next  to  its 
market  maker  identifrcation  was  removed).  Market 
makers  could  re-qualify  for  designation  as  a  PMM 
by  satisfying  the  threshold  standards  in  the  next 
review  period. 

See  Securities  Exchange  Act  Release  Nos. 

38294  (February  14, 1997),  62  FR  8289  (Februcuy 
24, 1997)  (order  granting  temporary  accelerated 
approval  of  suspension  of  PMM  standards  until 
October  1,  1997;  File  No:  SR-NASD-97-07);  39198 
(October  3, 1997),  62  FR  53365  (October  14, 1997) 
(order  granting  temporary  accelerated  approval  of 
continuing  suspension  until  April  1, 1998;  File  No. 
SR-NASD-97-73);  39819  (March  30, 1998),  63  FR 
16841  (AfM-il  6, 1998)  (order  granting  temporary 
accelerated  approval  of  continuing  suspension  until 
May  1, 1998;  File  No.  SR-NASD-98-26);  39936 
(April  30, 1998),  63  FR  25253  (May  7, 1998)  (order 
granting  temporary  accelerated  approval  of 
continuing  suspension  until  July  1, 1998; 
Amendment  No.  3  to  File  No.  SR-NASD-98-26); 
40140  (June  26, 1998),  63  FR  36464  (July  6,  1998) 
(order  granting  temporary  accelerated  approval  of 


example,  the  requirement  that  market 
makers  display  customer  limit  orders 
adversely  affected  the  ability  of  market 
makers  to  satisfy  the  “102%  Average 
Spread  Standard.”  Since  that  time  all 
market  makers  have  been  designated  as 
PMMs. 

In  March  1998,  Nasdaq  proposed 
PMM  standards  that  received 
substantially  negative  comments.^2  jn 
light  of  those  comments,  Nasdaq  staff 
convened  an  advisory  subcommittee  to 
develop  new  PMM  standards 
(“Subcommittee”)  in  August  1998.  The 
Subcommittee  met  nine  times  and 
formulated  new  PMM  standards.  On 
December  9, 1998,  the  NASD/Nasdaq 
staff  met  with  the  Commission  staff  emd 
the  Subcommittee  to  receive  informal 
feedback  on  the  new  PMM  standards.  At 
the  conclusion  of  the  meeting. 
Commission  staff  noted  the  progress 
made  by  the  Subcommittee  and 
requested  time  to  digest  and  more 
carefully  analyze  the  proposed  new 
PMM  standards. 

On  July  29, 1999,  members  of  the 
Nasdaq  staff  conducted  a  conference 
call  with  members  of  the  Commission 
staff  to  receive  feedback  on  the  PMM 
standards  that  Nasdaq  presented  at  the 
December  9, 1998  meeting.  During  the 
meeting,  the  Commission  staff  suggested 
that  Nasdaq  modify  several  of  the 
proposed  standards  and  analyze  the 
impact  of  those  modifications  on  the 
primary  market  maker  determination. 
On  September  27, 1999,  Nasdaq 
reported  that  the  NASD  Economic 
Research  staff  had  analyzed  data  based 
on  the  Commission’s  suggested 
revisions,  and  concluded  that  the 
Commission’s  modified  standards 
produced  unfavorable  results.i'* 

The  Commission  notes  that  it  has 
separately  proposed  amendments  to 
Rule  lOa-1  under  the  Exchange  Act, 


continuing  suspension  until  October  1, 1998; 
Amendment  No.  4  to  File  No.  SR-NASD-98-26); 
40485  (September  25, 1998),  63  FR  52780  (October 
1, 1998)  (order  granting  temporary  accelerated 
approval  of  continuing  suspension  until  March  31, 
1999;  Amendment  No.  5  to  File  No.  SR-NASD-98- 
26);  41195  (March  19, 1999),  64  FR  14778  (March 
26, 1999)  (order  granting  temporary  accelerated 
approval  of  continuing  suspension  until  June  30, 
1999;  Amendment  No.  6  to  File  No.  SR-NASD-98- 
26);  41568  (June  28,  1999),  64  FR  36416  (July  6, 
1999)  (order  granting  temporary  accelerated 
approval  of  continuing  suspension  until  December 
31, 1999;  Amendment  No.  7  to  File  No.  SR-NASD- 
98-26);  42219  (December  9, 1999),  64  FR  70753 
(December  17, 1999)  (order  granting  temporary 
accelerated  approval  of  continuing  suspension  until 
September  30,  2000;  Amendment  No.  8  to  File  No. 
SR-NASD-98-26). 

See  Securities  Exchange  Act  Release  39819 
(March  30,  1998),  63  FR  16841  (April  6, 1998). 

See  letter  from  John  F.  Malitzis,  Assistant 
General  Counsel,  Nasdaq,  to  Richard  Strasser, 
Assistant  Director,  Division  of  Market  Regulation, 
Commission,  dated  September  27, 1999. 


which  applies  to  exchanges.  Nasdaq  has 
announced  that  it  is  considering 
registering  as  an  exchemge. 

(3)  Current  Amendment 

Nasdaq  believes  that  it  is  in  the  best 
interest  of  investors  to  extend  the  short 
sale  regulation  pilot  program.  In  the 
Short  Sale  Approval  Order,  the 
Commission  stated  that  “recognizing  the 
potential  for  problems  associated  with 
short  selling,  the  changing  expectations 
of  Nasdaq  market  participants  and  the 
competitive  disparity  between  the 
exchange  markets  and  the  OTC  market, 
the  Commission  believes  that  regulation 
of  short  selling  of  Nasdaq  National 
Market  securities  is  consistent  with  the 
Act.”  In  addition,  the  Commission 
stated  that  it  “believes  that  the  NASD’s 
short  sale  bid-test,  including  the  market 
maker  exemptions,  is  a  reasonable 
approach  to  short  sale  regulation  of 
Nasdaq  National  Market  securities  and 
reflects  the  realities  of  its  market 
structure.”  1®  Nasdaq  believes  the 
benefits  that  the  Commission  recognized 
when  it  first  approved  NASD  Rule  3350 
apply  to  equal  force  today. 

Similarly,  Nasdaq  believes  the 
concerns  that  caused  the  Commission  to 
waive  the  PMM  standards  in  February 
1997  continue  to  exist  today.  Nasdaq 
and  the  Commission  agreed  to  waive  the 
PMM  standards  to  avoid  frustrating 
operation  of  the  Commission’s  Order 
Handling  Rules,  in  light  of  market 
factors  that  were  not  apparent  at  the 
time  the  Order  Handling  Rules  were 
implemented.!^  Nasdaq  has  worked  to 
address  those  concerns  to  the 
Commission’s  satisfaction,  including 
convening  a  special  subcommittee  on 
PMM  issues,  proposing  two  different 
sets  of  PMM  standards,  and  being 
continuously  available  and  responsive 
to  Commission  staff  to  discuss  this 
issue.  Despite  these  efforts,  the 
Commission  and  Nasdaq  have  been 
unable  to  establish  satisfactory  PMM 
standards.  Nasdaq  believes  that  re- 


See  Short  Sale  Rule  Approval  Order,  supra  note 

8. 

^^Id. 

Nasdaq  stated  at  the  time  that  it  believed  the 
implementation  of  the  Order  Handling  Rules 
created  the  following  three  issues:  (1)  Many  market 
makers  voluntarily  chose  to  display  customer  limit 
orders  in  their  quotes  although  the  Limit  Order 
Display  Rule  does  not  yet  require  it;  (2)  SOES 
decrementation  for  all  Nasdaq  stocks  significantly 
affected  market  makers’  ability  to  meet  several  of 
the  primary  market  maker  standards;  and  (3)  with 
the  inability  to  meet  the  existing  criteria  for  a  larger 
number  of  securities,  a  market  maker  may  be 
prevented  from  registering  as  a  primary  market 
maker  in  an  initial  public  offering  because  it  fails 
to  meet  the  80%  primary  market  maker  test 
contained  in  Rule  4612(g)(2)(B).  See  Securities 
Exchange  Act  Release  No.  38294  (February  14, 
1997),  62  FR  8289  (February  24, 1997). 
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instating  the  PMM  standards  set  forth  in 
NASD  Rule  4612  would  be  extremely 
disruptive  to  the  market  and  harmful  to 
investors. 

Nasdaq  also  notes  that  the 
Commission  has  signaled  to  the 
securities  industry  that  it  is  considering 
fundamental  changes  to  Rule  lOa-1  of 
the  Exchange  Act  that  could  impact  the 
manner  in  which  Nasdaq  and  the  other 
markets  regulate  short  sales.  On  October 
20, 1999,  the  Commission  issued  a 
Concept  Release  on  Short  Sales  in 
which  it  sought  comment  on,  among 
other  things,  revising  the  definition  of 
short  sale,  extending  short  sale 
regulation  to  non-exchange  listed 
seciuities,  and  eliminating  short  sale 
regulation  altogether.^®  Nasdaq  believes 
it  would  be  inappropriate  for  Nasdaq  to 
dramatically  alter  its  regulation  of  short 
sales  while  the  Commission  is 
considering  fundamentally  changing 
Rule  lOa-1  of  the  Exchange  Act. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 
9,  including  whether  the  proposed  • 
Amendment  is  consistent  with  the  Act. 
Persons  making  wrritten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Secvuities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609. 

Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NA.SD-98-26  and  should  be 
submitted  by  October  26,  2000. 

rv.  Commission’s  Findings  and  Order 
Granting  Accelerated  Approval  of  the 
Amendment 

After  careful  consideration,  the 
Commission  finds,  for  the  reasons  set 
forth  below,  that  the  extension  of  the 
Short  Sale  Rule  pilot  and  the 
suspension  of  the  existing  PMM 
standards  until  June  30,  2001  is 
consistent  with  the  requirements  of  the 


See  Securities  Exchange  Act  Release  No.  42037 
(October  20, 1999),  64  FR  57996  (October  28, 1999). 


Act  and  the  rules  and  regulations 
thereunder.  In  particular,  the  extension 
is  consistent  with  Section  15A(b)(6)  of 
the  Act,  which  requires  that  the  NASD’s 
rules  be  designed,  among  other  things, 
to  remove  impediments  to  and  perfect 
the  mechanism  of  a  firee  and  open 
market  and  a  national  market  system 
and  to  promote  just  and  equitable 
principles  of  trade. 

The  Commission  finds  that 
continuation  of  the  Short  Sale  Rule  pilot 
and  the  continued  suspension  of  the 
current  PMM  standards  will  maintain 
the  status  quo  while  the  Commission 
considering  amending  Rule  lOa-1  under 
the  Exchange  Act. 

The  Commission  finds  good  cause  for 
approving  the  extension  of  the  Short 
Sale  Rule  pilot  and  the  suspension  of 
existing  PMM  standards  prior  to  the 
30th  day  after  the  date  of  publication  of 
notice  of  the  filing  in  the  Federal 
Register.  It  could  be  disruptive  to  the 
Nasdaq  market  and  confusing  to  market 
participants  to  reintroduce  the  previous 
PMM  standards  while  new  PMM 
standards  are  being  developed,  and 
while  the  Commission  is  considering 
amending  Rule  lOa-1  under  the 
Exchange  Act. 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^®  that 
Amendment  No.  9  to  the  proposed  rule 
change,  SR-NASD-98-26,  which 
extends  the  NASD  Short  Sale  Rule  pilot 
and  the  suspension  of  the  current  PMM 
standards  to  Jime  30,  2001,  is  approved 
on  an  accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority.  22 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  00-25591  Filed  10-4-00;  8:45  am] 
BILLING  CODE  8010-01-M 


U.S.C.  78o-3(b)(6). 

20  15  U.S.C.  78s(b)(2). 

21  In  approving  Amendment  No.  9,  the 
Commission  has  considered  its  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 

22 17  CFR  200.30-3(a)(12). 
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[Release  No.  34-43383;  File  No.  SR-NASD- 
00-48] 

Self-Regulatory  Organizations;  Notice 
of  Fiiing  of  Proposed  Ruie  Change  by 
the  Nationai  Association  of  Securities 
Deaiers,  Inc.  To  Require  an  Issuer  To 
Publicly  Disclose  the  Receipt  of  a 
Delisting  Notice  for  Faiiure  To  Comply 
With  the  Continued  Listing  Standards 
of  The  Nasdaq  Stock  Market 

September  28,  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),^  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  August 
10,  2000,  the  National  Association  of 
Securities  Dealers,  Inc.  (“NASD”), 
through  its  wholly  Owned  subsidiary. 
The  Nasdaq  Stock  Market,  Inc. 
(“Nasdaq”),  filed  with  the  Securities 
and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  Nasdaq.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
fi'om  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  proposes  to  require  issuers  to 
publicly  disclose  the  receipt  of  a 
delisting  notice  for  failure  to  comply 
with  Nasdaq’s  continued  listing 
requirements.  Below  is  the  text  of  the 
proposed  rule  change.  Proposed  new 
language  is  in  italics.  Proposed 
deletions  are  in  brackets. 

Rule  4120.  Trading  Halts 

(a)  Authority  to  Initiate  Trading  Halts. 

hi  circumstances  in  which  Nasdaq 

deems  it  necessary  to  protect  investors 
and  the  public  interest,  Nasdaq  may, 
pursuant  to  the  procedures  set  forth  in 
paragraph  (b): 

(l)-(4)  No  change. 

(5)  Halt  trading  in  a  security  listed  on 
Nasdaq  when  Nasdaq  requests  from  the 
issuer  information  relating  to: 

(i)  No  change; 

(ii)  The  issuer’s  ability  to  meet  Nasdaq 
listing  qualification  requirements,  as  set 
forth  in  the  Rule  4300  ,  [and]  4400,  and 
4800  Series;  or 

(iii)  No  change. 

(b)  No  change. 


’15  U.S.C.  78s(b)(l). 
2 17  CFR  240.19b-4. 
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IM-4120-2.  Disclosure  of  Written  Notice 
of  Staff  Determination 

Rule  4815(b)  requires  that  an  issuer 
make  a  public  announcement  through 
the  news  medial  disclosing  the  receipt  of 
a  Written  Notice  of  Staff  Determination 
(‘‘Staff  Determination")  to  prohibit 
continued  listing  of  the  issuer’s 
securities  under  Rule  4815(a)  as  a  result 
of  the  issuer’s  failure  to  comply  with  the 
continued  listing  requirements,  and  the 
Rule(s)  upon  which  the  Staff 
Determination  was  based.  Such  public 
announcement  shall  be  made  as 
promptly  as  possible,  but  not  more  than 
seven  calendar  days  following  the 
receipt  of  the  Staff  Determination.  If  the 
public  announcement  is  not  made  by 
the  issuer  within  the  time  allotted, 
trading  of  its  securities  shall  be  baited, 
even  if  the  issuer  appeals  the  Staff 
Determination  as  set  forth  in  Rule  4820. 
If  the  issuer  fails  to  make  the  public 
announcement  by  the  time  that  the 
Listing  Qualifications  Panel  issues  its 
decision,  that  decision  will  also 
determine  whether  to  delist  the  issuer’s 
securities  for  failure  to  make  the  public 
announcement. 

Rule  4815(b)  does  not  relieve  an 
issuer  of  its  obligation  to  make  a 
materially  assessment  of  the  pending 
delisting  action  as  it  may  relate  to  the 
disclosure  requirements  of  the  federal 
securities  laws,  nor  should  it  be 
construed  as  providing  a  safe  harbor 
under  the  federal  securities  laws.  It  is 
suggested  that  the  issuer  consult  with 
corporate/securities  counsel  in  assessing 
its  disclosure  obligations  under  the 
federal  securities  laws. 

(Existing  IM-4120-2  and  IM— 4120-3 
renumbered  as  IM-4120-3  and  IM- 
4120-4) 

Rule  4815.  Written  Notice  of  Staff 
Determination 

(a)  If  the  Listing  Qualifications 
Department  or  the  Listing  Investigations 
Department  reaches  a  determination 
(the  “Staff  Determination”)  to  limit  or 
prohibit  the  initial  or  continued  listing 
of  an  issuer’s  securities,  it  will  notify 
the  issuer,  describe  the  specific  grounds 
for  the  determination,  identify  the 
quantitative  standcird  or  qualitative 
consideration  set  forth  in  the  Rule  4000 
Series  that  the  issuer  has  failed  to 
satisfy,  and  provide  notice  that  upon 
request  the  issuer  will-be  provided  an 
opportunity  for  a  hearing  imder  this 
Rule  4800  Series. 

(b)  An  issuer  that  receives  a  Staff 
Determination  to  prohibit  continued 
listing  of  the  issuer’s  securities  under 
Rule  4815(a)  shall  make  a  public 
announcement  through  the  news  media 
disclosing  the  receipt  of  the  Staff 


Determination,  including  the  Rule(s) 
upon  which  the  Staff  Determination  was 
based.  Prior  to  the  release  of  the  public 
announcement,  an  issuer  shall  provide 
such  disclosure  to  Nasdaq’s  Stock 
Watch  and  Listing  Qualifications 
Departments.*  The  public 
announcement  shall  be  made  as 
promptly  as  possible,  but  not  more  than 
seven  calendar  days  following  receipt  of 
the  Staff  Determination. 

*  Notification  may  be  provided  to  the 
StockWatch  section  of  Nasdaq’s 
MarketWatch  Department  at  1-800- 
537-3929  or  (301)  590-6411  (telephone), 
(301)  590-6482  (facsimile)  and  to  the 
Hearings  Department  of  Nasdaq’s 
Listing  Qualifications  Department  at 
(301 )  978-8079  (telephone),  (301 )  978-  . 
8080  (facsimile). 

***** 

n.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self -Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  require  a  Nasdaq  issuer  to 
publicly  disclose  the  receipt  of  a  written 
delisting  notice  for  failure  to  comply 
with  the  continued  listing  requirements 
(“Staff  Determination”).  Since  Nasdaq 
does  not  currently  have  such  a 
requirement,  some  Nasdaq  issuers 
publicly  disclose  tlie  receipt  of  a  Staff 
Determination  while  other  issuers  do 
not  make  the  disclosure.  Nasdaq 
believes  that  requiring  public  disclosure 
of  the  receipt  of  a  Staff  Determination 
serves  to  protect  present  and  potential 
investors  in  an  issuer’s  securities. 

In  order  to  provide  investors  with  the 
greatest  protection  possible,  Nasdaq 
believes  that  the  public  aimouncement 
should  not  only  disclose  the  receipt  of 
a  Staff  Determination,  but  also  indicate 
the  Marketplace  Rule(s)  upon  which  the 
Staff  Determination  was  based.  By 
furnishing  investors  with  the  specific 
continued  listing  requirement(s)  that  an 
issuer  has  failed  to  meet,  Nasdaq 


believes  that  investors  will  be  able  to 
make  a  more  informed  decision 
regarding  their  investment  (or  potential 
investment)  in  an  issuer’s  securities. 
Furthermore,  Nasdaq  proposes  that  an 
issuer  be  required  to  make  the  public 
announcement  as  promptly  as  possible, 
but  not  more  than  seven  c^endar  days 
following  the  receipt  of  the  Staff 
Determination.  Nasdaq  believes  that  this 
time  brame  will  provide  an  issuer  with 
a  sufficient  opportunity  to  prepare  a 
public  announcement  while  also 
ensuring  that  investors  receive  the 
information  in  a  timely  manner.  If  an 
issuer  fails  to  disclose  the  receipt  of  a 
Staff  Determination,  trading  of  its 
securities  will  be  halted  imtil  the 
disclosure  is  made,  even  if  the  issuer 
appeals  the  determination  to  the  Listing 
Qualifications  Panel,  as  provided  for 
under  Marketplace  Rule  4820.  If  an 
issuer  fails  to  make  the  public 
announcement  by  the  time  that  the 
Listing  Qualifications  Panel  issues  its 
decision,  that  decision  will  also 
determine  whether  to  delist  an  issuer’s 
securities  for  failure  to  make  the  public 
announcement. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(6)  of  the 
Act,3  in  that  the  proposal  is  designed  to 
protect  investors  and  the  public  interest. 
As  noted  above,  the  proposed  rule 
change  is  aimed  at  ensuring  that 
investors  are  notified  that  Nasdaq  has 
determined  to  delist  an  issuer’s 
securities  for  non-compliance  with  the 
continued  listing  requirements. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  Ae  Act. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 


3 15  U.S.C.  78o-3(b)(6). 


59482 


Federal  Register / Vol.  65,  No.  194 / Thursday,  October  5,  2000 /Notices 


publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  NASD  consents,  the 
Commission  will; 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
conmumications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  nmnber 
SR-NASD-00-48  and  should  be 
submitted  by  October  26,  2000. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  00-25595  Filed  10-4-00;  8:45  am] 
BILUNG  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43367;  File  No.  SR-NASD- 
00-42] 

Self-Regulatory  Organizations;  Notice 
of  Fiiing  of  Proposed  Ruie  Change  by 
the  Nationai  Association  of  Securities 
Deaiers,  Inc.  Relating  to  Proposed 
Recording  and  Recordkeeping 
Requirements  of  Certain  Quotation 
Data 

September  27,  2000. 

Pmsuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”)  1  and  Rule  19b-4  thereunder,^ 


“  17  CFR  200.30-3(a)(12). 
>  15  U.S.C.  78s(b)(l). 
2l7CFR240.19b-4. 


notice  is  hereby  given  that  on  June 
3,2000,  the  National  Association  of 
Securities  Dealers,  Inc.  (“NASD”), 
through  its  wholly  owned  subsidiary, 
NASD  Regulation,  Inc.  (“NASD 
Regulation”)  filed  with  the  Securities 
and  Exchange  Commission  (“SEC”  or 
“Commission”)  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  NASD  Regulation.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  fi-om  interested  persons. 

I.  Self  Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change  ' 

NASD  Regulation  is  proposing  to  add 
new  NASD  Rule  6630  to  require 
members  to  record  and  maintain  their 
quotations  displayed  in  certain 
automated,  inter-dealer  quotation 
systems,  such  as  the  Electronic  Pink 
Sheets  (“EPS”),  and  to  report  such  data 
to  NASD  Regulation  upon  request. 

Below  is  the  text  of  the  proposed  rule 
change.  Additions  are  italicized; 
deletions  are  in  brackets. 
***** 

6600.  [REPORTING  TRANSACTIONS 
IN]  OVER-THE-COUNTER  EQUITY 
SECURITIES 

This  Rule  660  Series  sets  forth 
recording  and  reporting  requirements 
for  certain  quotations  and  unpriced 
indications  of  interest  displayed  on 
inter-dealer  quotation  systems  and  the 
trade  reporting  requirements  applicable 
to  members’  transactions  in  equity 
securities  for  which  real-time  trade 
reporting  is  not  otherwise  required 
(hereinafter  referred  to  as  “OTC  Equity 
Secmities”).  Members  shall  utilize  the 
Automated  Confirmation  Transaction 
Service  (ACT)  for  trade  reporting  in 
OTC  Equity  Securities.  Rules  6610  and 
6620  No  Change. 

Rule  6630.  Recording  of  Quotation 
Information 

(a)  Quotatidn  Recording  Requirements 

(1)  Subject  to  the  terms  and 
conditions  contained  herein,  each  OTC 
Market  Maker  that  displays  priced 
quotations  (bid  and/or  offer)  or 
unpriced  indications  of  interest  in  OTC 
Equity  Securities  in  an  inter-dealer 
quotation  system  that  permits  quotation 
updates  on  a  real-time  basis  shall  record 
each  item  of  information  described  in 
paragraph  (b)  of  this  Rule.  This  quote 
activity  record  must  reflect  all  changes 
in  an  OTC  Market  Maker’s  priced 
quotation  or  quotation  size  displayed  or 
unpriced  indication  of  interest,  and  the 
time  any  such  change  was  effected. 


(2)  Members  shall  record  each  item  of 
information  required  to  be  recorded 
under  this  Rule  in  such  form  as  is 
prescribed  by  the  Association  from  time 
to  time. 

(3)  Maintaining  and  Preserving 
Records 

(A)  Each  member  shall  maintain  and 
preserve  records  of  the  information 
required  to  be  recorded  under  this  Rule 
for  the  period  of  time  and  accessibility 
specified  in  SEC  Rule  17a-4(a). 

(B)  The  records  required  to  be 
maintained  and  preserved  under  this 
Rule  may  be  immediately  produced  or 
reproduced  on  "micrographic  media"  as 
defined  in  SEC  Rule  1 7a-4(f)(l)(i)  or  by 
means  of  “electronic  storage  media”  as 
defined  in  SEC  Rule  1 7a-4(f)(l)(ii)  that 
meet  the  conditions  set  forth  in  SEC 
Rule  17a-4(f)  and  may  be  maintained 
and  preserved  for  the  required  time  in 
that  form. 

(b)  Information  to  be  Recorded 

The  quotation  activity  record  required 
pursuant  to  paragraph  (a)  of  this  Rule 
shall  contain,  at  a  minimum,  the 
following  information  for  every  priced 
quotation  (bid  and/or  offer)  or  unpriced 
indication  of  interest  displayed  by  the 
member  during  the  trading  day: 

(1)  Submitting  firm; 

(2)  Inter-dealer  quotation  system  or 
medium; 

(3)  Trade  date; 

(4)  Time  quotation  displayed 
(expressed  in  hours,  minutes  and 
seconds); 

(5)  Security  name  and  symbol; 

(6)  Bid  and  bid  quotation  size  (if 
applicable); 

(7)  Offer  and  offer  quotation  size  (if 
applicable); 

(8)  Prevailing  Inside  Bid;  and 

(9)  Prevailing  Inside  Offer 

If  no  updates  were  entered  to  an  OTC 
Market  Maker’s  quotation  or  quotation 
size  for  any  given  trading  day,  the 
member  must  record  the  information  in 
subparagraphs  (b)(  1 )  through  ( 7). 

(c)  Quotations  Not  Required  To  Be 
Recorded 

The  recording  requirements  contained 
in  paragraphs  (a)  and  (b)  of  this  Rule 
shall  not  apply  to  quotations  of  OTC 
Equity  Securities  that  are  displayed  on 
an  inter-dealer  quotation  system  that  is: 

(1)  qualified  pursuant  to  Section  1 7B 
of  the  Act;  or 

(2)  operated  by  a  member  of  the 
Association. 

(d)  Reporting  Requirements 
(1)  General  Requirement 

Members  shall  report  information 
required  to  be  recorded  under  this  Rule 
to  the  Association  upon  its  request. 
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(2)  Method  of  Transmitting  Data 

Members  shall  transmit  this 
information  in  such  form  prescribed  by 
the  Association. 

(e)  Reporting  Agent  Agreements 

(1)  “Reporting  Agent”  shall  mean  a 
third  party  that  enters  into  any 
agreement  with  a  member  pursuant  to 
which  such  third  party  agrees  to  fulfill 
such  member’s  obligations  under  this 
Rule. 

(2)  Any  member  may  enter  into  an 
agreement  with  a  Reporting  Agent 
pursuant  to  which  the  Reporting  Agent 
agrees  to  fulfill  the  obligations  of  such 
member  under  this  Rule.  Any  such 
agreement  shall  be  evidenced  in  writing, 
which  shall  specify  the  respective 
functions  and  responsibilities  of  each 
party  to  the  agreement  that  are  required 
to  effect  full  compliance  with  the 
requirements  of  this  Rule. 

(3)  All  written  documents  evidencing 
an  agreement  described  in  paragraph 
(e)(2)  shall  be  maintained  by  each  party 
to  the  agreement. 

(4)  Each  member  remains  responsible 
for  compliance  with  the  requirements  of 
this  Rule,  notwithstanding  the  existence 
of  an  agreement  described  in  this 
paragraph.  If  a  member  knows  or  has 
reason  to  believe  that  its  Reporting 
Agent  is  not  complying  with  the 
requirements  of  this  Rule,  the  member 
must  immediately  withdraw  its 
quotations  or  unpriced  indications  of 
interest  until  such  time  that  the  member 
is  satisfied  that  the  quotation  data  is 
being  properly  maintained  and 
reported. 

***** 

II.  Self  Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASD  Regulation  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 

NASD  Regulation  has  prepared 
summaries,  set  forth  in  Sections  A,  B 
and  C,  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory.  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

In  September  1999,  EPS,  which  is 
operated  by  the  Pink  Sheets  LLC  (“Pink 
Sheets’’)  began  displaying  real-time,  on¬ 


line  stock  quotations  for  approximately 
5,000  securities.  Some  NASD  members 
may  now  enter  quotations  in  the  EPS, 
which  are  displayed  over  the  Internet  at 
the  EPS  website  on  a  real-time  basis. 
Prior  to  the  availability  of  EPS,  the 
“pink  sheets’’  consisted  of  weekly  lists 
of  quotes  printed  in  hard  copy  by  Pink 
Sheets.  Pink  Sheets  updated  these  non¬ 
binding  quotations  by  means  of  a  daily 
facsimile  to  subscribers.  Market 
participants  could  learn  of  changes  to 
intra-day  quotations  only  by  telephone 
or  similar  means  of  communication  to 
market  makers  in  the  security. 

Because  the  EPS  now  displays 
quotations  on  a  real-time  basis,  NASD 
Regulation  staff  requires  access  to  this 
quotation  data  to  surveil  adequately  for 
member  compliance  with  applicable 
rules  and  regulations  and,  when 
necessary,  to  reconstruct  market 
activity.  For  example,  member  activities 
in  the  EPS  are  subject  to  NASD  Rule 
3320,  “Offers  at  Stated  Prices,’’  which 
requires  that  a  member’s  quotations  be 
“firm,”  i.e.,  that  the  member  buy  or  sell 
at  least  a  normal  unit  of  trading  in  the 
quoted  stock  at  its  then  prevailing 
quotations,  unless  clearly  designated 
otherwise.  In  addition,  NASD  Rule  6750 
provides  that  every  member  firm  that 
functions  as  a  market  maker  in  over-the- 
counter  (“OTC”)  equity  securities  on  em 
inter-dealer  quotation  system  that 
permits  quotation  updates  on  a  real-time 
basis  must  honor  those  quotations  for 
the  minimum  size  applicable  to  the 
market  maker’s  firm  bid  or  ask. 

Although  complete  trade  execution  data 
would  be  available  through  existing 
trade  reporting  requirements  and 
systems,  NASD  Regulation  staff  does  not 
otherwise  have  access  to  historical 
quotation  activity  at  the  time  of  trades. ^ 
Therefore,  NASD  Regulation  is 
proposing  that  members  that  participate 
in  an  inter-dealer  quotation  system,'* 
such  as  the  EPS,  that  permits  quotation 
updates  on  a  real-time  basis,  be  required 
to  record  and  maintain  their  quotation 
data. 

Under  the  proposed  rule  change, 
members  that  publish  quotations  on  the 
EPS  (or  any  similar  automated  quotation 
system)  would  be  required  to  record  and 
maintain  priced  quotations  and 
unpriced  indications  of  interest  data 
and  to  report  such  quotation  data  to 


3  while  quotation  data  generally  is  provided 
directly  by  the  exchange  or  system  on  which  it  is 
displayed,  in  this  instance,  the  operator  of  the 
system.  Pink  Sheets,  is  not  a  registered  broker- 
dealer,  a  member  of  the  NASD,  or  a  national 
securities  exchange. 

■*  As  defined  in  Rule  15c2-ll{e)  of  the  Act,  17 
CFR  240.15c2-ll(e),  the  term  inter-dealer  quotation 
system  means  any  system  of  general  circulation  to 
brokers  or  dealers  which  regularly  disseminates 
quotations  of  identified  brokers  or  dealers. 


NASD  Regulation  upon  its  request.  The 
proposed  rule  change  would  require 
members  to  record  and  report  the  time 
of  the  quotation  displayed,  the  bid  and 
bid  quotation  size,  the  offer  and  offer 
quotation  size,  and  the  prevailing  inside 
bid  and  offer  in  the  inter-dealer 
quotation  system  at  the  time  of  the 
quotation.  The  member  would  need  to 
record  this  information  for  all  updates 
in  quotations  or  quotation  size. 

The  proposed  rule  change  also  would 
require  that  members  preserve  such 
records  in  accordance  with  Rule  1 7a- 
4(a)  under  the  Act.®  Specifically,  under 
Rule  17a— 4,®  members  would  be 
required  to  preserve  these  records  for  a 
period  of  not  less  than  six  years,  the  first 
two  years  in  an  accessible  place. 

The  proposed  rule  change  would  not 
apply  to  quotations  provided  on  an 
inter-dealer  quotation  system  that  is 
qualified  pursuant  to  Section  17B  of  the 
Act,7  because  by  definition,  such  a 
system  would  be  sponsored  and 
regulated  by  a  registered  securities 
association  or  national  securities 
exchange,  and  quotation  information 
would  be  available  from  the  system 
directly.  This  includes,  for  example,  the 
OTC  Bulletin  Board,  which  is  sponsored 
and  regulated  by  the  NASD.  In  addition, 
the  proposed  rule  change  would  not 
apply  to  an  inter-dealer  quotation 
system  that  is  operated  by  a  member  of 
the  NASD  because  the  NASD  would 
obtain  quotation  data  (or  in  some  cases, 
the  display  of  limit  orders)  directly  from 
the  member  that  operates  the  system. 

The  proposed  rule  change  would 
permit  a  member  to  use  a  reporting 
agent  to  provide  the  quotation  data  to 
NASD  Regulation.®  NASD  Regulation 
believes  that  most,  if  not  all,  members 
would  use  the  services  of  a -reporting 
agent,  which  would  likely  be  the 
operator  of  the  system,  such  as  Pink 
Sheets  with  respect  to  the  EPS,  In  this 
regard,  NASD  Regulation  anticipates 
that  the  system  operator,  as  reporting 
agent,  would  provide  NASD  Regulation 
all  relevant  quotation  data  directly  on  a 
daily  or  ongoing  basis.  The  member, 
however,  would  remain  ultimately 
responsible  for  complicmce  with  all 
requirements  of  the  proposed  rule, 
notwithstanding  the  use  of  a  reporting 
agent.  If  a  member  knows  or  has  reason 
to  believe  that  it  or  its  reporting  agent 
is  not  complying  with  the  requirements 
of  the  rule,  the  member  would  be 


5 17  CFR  240.17a-4(a). 

6  17CFR240.17a-4. 

^  15  U.S.C.  78q-2. 

®  Proposed  Rule  6630(e)  provides  that  a 
"Reporting  Agent”  means  a  third  party  that  enters 
into  any  agreement  with  a  member  pursuant  to 
which  such  third  party  agrees  to  fulfill  such 
member’s  obligations  under  this  rule. 
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required  immediately  to  withdraw  its 
priced  quotations  or  rmpriced 
indications  of  interest  until  such  time 
that  the  member  is  satisfied  that  the 
quotation  data  is  being  properly 
maintained  and  reported.  In  this  regard, 
NASD  Regulation  would  expect  a 
member  to  periodically  review  or 
monitor  a  reporting  agent’s  activities  to 
ensure  continued  compliance. 

2.  Statutory  Basis 

NASD  Regulation  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  15A(b){6)  of 
the  Act,^  which  requires,  among  other 
things,  that  the  Association’s  rules  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and,  in  general,  to  protect 
investors  and  the  public  interest.  NASD 
Regulation  believes  that  the  proposed 
rule  change  will  provide  it  with  the 
quotation  data  necessary  to  surveil  for 
and  enforce  applicable  NASD  rules  and 
the  federal  securities  laws. 

(B)  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

NASD  Regulation  does  not  believe 
that  the  proposed  rule  change  will  result 
in  any  bmden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  Ae  Act,  as  amended. 

(C)  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  proposed  rule  change  was 
published  for  comment  in  NASD  Notice 
to  Members  00-17  (March  2000) 
(“Notice”).  The  comment  period 
expired  on  April  10,  2000.  Six  comment 
letters  were  received  in  response  to  the 
Notice.^o  Copies  of  the  Notice  and  the 
comment  letters  have  been  provided  to 
the  Commission.  Of  the  six  comment 
letters  received,  two  supported  the 
proposal  and  four  opposed  the  proposal. 
The  majority  of  commenters,  however, 
generally  supported  the  concept  that 
regulators  should  have  access  to  the 
information  sought  by  the  NASD,  but 
differed  on  the  means  of  obtaining  the 
information. 

One  commenter  opposing  the 
proposal  stated  that  the  proposed 
requirements  were  overly  burdensome 
for  members  and  recommended  that  the 


9 15  U.S.C.  780(b)(6). 

Comment  letters  were  received  from  Thomas 
Murphy,  Bishop,  Rosen  &  Co.  (“Bishop  Rosen”); 
Elena  Fusillo,  Clark  Dodge  and  Company  ("Clark 
Dodge”):  Trish  Stone-Damen,  IRM  Distributors,  Inc. 
(“IRM  Distributors”);  Michael  Dorsey,  Knight 
Seciuities,  L.P.  (“Knight  Securities”);-Cromwell 
Coulson,  Pink  Sheets  (“NQB”);  and  Cindy  Witt,  US 
Bancorp  Piper  Jaffi'ay  (“Piper  Jaffray”). 


SEC  require  that  the  system  operator, 
not  the  member,  provide  the 
information  to  the  NASD.  As  an  initial 
matter,  NASD  Regulation  does  not  have 
the  authority  or  jurisdiction  to  require  a 
system  operator  to  provide  the 
necessary  information  unless  the 
operator  is  an  NASD  member.  In 
addition,  SEC  rules  currently  do  not 
require  the  system  operators  to  provide 
such  information  to  the  NASD.  Further, 
although  members  are  ultimately 
responsible  for  complying  with  the 
proposed  rule,  the  proposed  rule 
permits  a  member  to  enter  into  an 
agreement  with  a  reporting  agent 
pursuant  to  which  the  reporting  agent 
agrees  to  fulfill  the  obligations  of  the 
member,  hi  this  regard,  NASD 
Regulation  expects  that,  in  most  cases, 
a  system  operator  will  transmit  the 
quotation  data  to  NASD  Regulation 
pursuant  to  a  reporting  agent  agreement 
with  a  member. 

Two  commenters  opposing  the 
proposal  recommended,  as  an 
alternative,  the  negotiation  of  a  private 
contract  between  NASD  Regulation  and 
the  system  operator.  Again,  because 
NASD  Regulation  does  not  have 
jmisdiction  over  the  system  operator, 
NASD  Regulation  cannot  rely  on  a 
private  contract  to  obtain  the  required 
quotation  data,  since  the  system 
operator  could  at  any  time  refuse  to 
provide  the  data  to  NASD  Regulation. 
Where  the  system  operator  is  an  NASD 
member,  the  proposed  rule  change 
specifically  excludes  quotations  on  such 
a  system  from  the  recording  and 
reporting  requirements  because  NASD 
Regulation  can  obtain  the  quotation  data 
directly  from  the  system  operator. 

Two  commenters  viewed  as 
excessively  strict  the  requirement  that 
members  immediately  withdraw  their 
quotations  in  the  information  required 
by  the  proposed  rule  is  not  furnished  to 
the  NASD.  In  this  regard,  one 
commenter  suggested  that,  as  an 
alternative  to  requiring  members  to 
remove  quotations  entirely,  the 
proposed  rule  change  permit  members 
to  maintain  impriced  indications  of 
interest.  NASD  Regulation,  however, 
believes  that  if  quotation  information, 
including  unpriced  indications  of 
interest,  is  not  properly  recorded,  NASD 
Regulation  will  be  imable  to  ensmre  that 
members  are  in  compliance  with 
applicable  rules.  Therefore,  the 
proposed  rule  requires  members  to 
immediately  withdraw  their  quotations 
or  impriced  indications  of  interest  imtil 
such  time  as  the  member  has  obtained 
assurances  that  the  quotation 
information  is  being  properly  recorded. 

In  addition,  one  commenter  stated 
that  it  is  overly  burdensome  to  place  on 


a  member  firm  the  responsibility  of 
determining  whether  its  reporting  agent 
is  complying  with  the  requirements  of 
the  rule.  Instead,  the  commenter 
suggests  that  NASD  Regulation  notify 
the  member  in  writing  that  the  reporting 
agent  is  not  complying.  However,  NASD 
Regulation  believes  that  the 
responsibility  should  lie  with  the 
member  to  determine  that,  if  it  chooses 
to  use  a  reporting  agent,  the  reporting 
agent  is  reporting  properly  on  the 
member’s  behalf. 

Finally,  one  commenter  stated  that 
the  proposed  rule  change  lacks  objective 
standards  for  the  form  or  means  of 
delivery  of  the  data  to  NASD 
Regulation.  NASD  Regulation  has 
specified  in  the  proposed  rule  change 
what  quotation  data  and  related 
information  must  be  recorded  and 
reported,  and  will  prescribe  the  form  in 
which  this  data  will  be  required  to  be 
transmitted  to  NASD  Regulation  in  a 
Notice  to  Members. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  Ae  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
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Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-00-42  and  should  be 
submitted  by  October  26,  2000. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.il 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  00-25596  Filed  10-4-00;  8:45  am] 
BILLING  CODE  801(M)1-M 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43369;  File  No.  SR-PCX- 
00-23] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  and 
Amendment  Nos.  1  and  2  by  the  Pacific 
Exchange,  Inc.  Relating  to  the 
Conversion  to  Decimal  Pricing 

September  27,  2000. 

Pursuemt  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”)  1  and  Rule  19b— 4  thereunder,^ 
notice  is  hereby  given  that  on  August  8, 
2000,  the  Pacific  Exchange,  Inc.  (“PCX” 
or  “Exchange”)  filed  with  the  Securities 
and  Exchange  Commission 
(“Commission”  or  “SEC”)  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  III  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Exchange  filed  the  proposal  pursuant  to 
Section  19(b)(3)(A)  of  die  Act,^  and  Rule 
19b-4(f)(6)  thereunder,'!  which  renders 
the  proposal  effective^upon  filing  with 
the  Commission.^  The  Exchange  filed 
amendments  to  the  proposed  rule 
change  on  August  25,  2000  and 
September  22,  2000,  respectively.®  The 

11 17  CFR  200.30-3(a)(12). 

115  U.S.C.  78s(b)(l). 

2  17  CFR  240.19b-4. 

3 15  U.S.C:  78s(b)(3)(A). 

17  CFR  240.19b-4(f)(6). 

3  The  Commission  agreed  to  waive  the  5-day  pre- 
filing  notice  requirement.  The  Commission  also 
finds  good  cause  to  waive  the  30-day  pre-operative 
waiting  period.  See  Rule  19b-4(fK6)(iii).  17  CFR 
240.19b-4(f)(6)(iii). 

®  See  Letter  dated  August  24,  2000,  from  Hassan 
Abedi,  Attorney,  Regulatory  Policy,  PCX,  to  Nancy 
Sanow,  Assistant  Director,  Division  of  Market 
Regulation  (“Division”),  Commission 
(“Amendment  No.  1”).  Amendment  No.  1  clarifies 
that  the  Exchange  is  prohibited  from  changing  the 
minimum  price  variation  for  securities  pricing  in 
decimals  while  the  Decimals  Implementation  Plan 
submitted  to  the  Commission  on  July  24,  2000  is  in 
effect.  Amendment  No.  1  also  withdraws  proposed 
amendments  to  PCX  Rule  7.40,  governing  short 
sales,  and  clarifies  that  the  minimum  price 
variation  for  SPDRs  and  MidCap  SPDRs  trading  in 
decimals  will  be  $.01.  In  addition.  Amendment  No. 


Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  from  interested 
persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
certain  PCX  rules  to  implement  the 
securities  industry’s  Decimals 
Implementation  Plan  submitted  to  the 
Commission  on  July  24,  2000.  The  text 
of  the  proposed  rule  change  is  available 
at  the  PCX  and  at  the  Commission. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PCX  included  statements  concerning  the 
purpose  of,  and  basis  for,  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  PCX  has  prepared 
summaries,  set  forth  in  section  A,  B  and 
C  below,  of  the  most  significant  aspects 
of  such  statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  June  8,  2000,  the  Commission 
issued  an  order  (“Order”)  ^  requiring  the 
national  securities  exchanges  and  the 
National  Association  of  Securities 
Decilers,  Inc.  (“Participants”)  to  act 
jointly  in  planning,  discussing, 
developing,  and  submitting  to  the 
Conunission  a  plan  that  will  begin 
phasing  in  the  implementation  of 
decimjd  pricing  in  equity  securities  and 
options  on  or  before  September  5,  2000 
(“Plan”).  The  Commission  directed  the 
Participants  to  submit  the  Plan  to  the 
Commission  by  July  24,  2000,  and 
further  directed  each  Participant  to  file 
the  rule  changes  necessary  to  implement 
the  phase-in  plan.  In  compliance  with 
the  Order,  the  Exchange  submitted  the 
proposed  rule  change  to  implement  the 
Plan. 

Equity  Trading  Rules.  The  Exchange 
proposes  to  amend  PCX  Rule  7.10(b)  to 

1  makes  certain  technical  corrections  to  the 
proposed  rule  change.  See  also  Letter  dated 
September  21,  2000,  from  Hassan  Abedi,  Attorney, 
Regulatory  Policy,  PCX,  to  Nancy  Sanow,  Assistant 
Director,  Division,  Commission  (“Amendment  No. 
2”).  Amendment  No.  2  conforms  PCX  Rule  7.66  to 
a  recent  proposed  amendment  to  the  Intermarket 
Trading  System  Plan  (“ITS  Plan”)  relating  to 
decimal  pricing. 

2  See  Securities  Exchange  Act  Release  No.  42914 
(June  8,  2000),  65  FR  38010  (June  19,  2000). 


establish  a  $.01  minimum  price 
variation  (“MPV”)  for  equity  securities 
pricing  in  decimals,  as  required  by  the 
Plan, 7  and  to  amend  Commentary  .01  to 
Rule  7.10  to  clarify  that  the  Exchange  is 
prohibited  fi'om  changing  the  MPV  for 
securities  pricing  in  decimals  while 
Plan  is  in  effect.®  The  Exchange  is  also 
proposing  to  amend  Rule  7.19(c)(1)  to 
provide  that  a  bid  or  offer  will  have 
price  priority  over  another  bid  or  offer 
only  if  its  price  exceeds  the  price  of  the 
other  bid  or  offer  by  the  MPV.  The 
Exchange  is  proposing  to  add 
commentary  .06  to  PCX  Rule  7.41(b)  to 
clarify  that  for  the  purposes  of  the  rule, 
the  term  “closest  trading  differential” 
means  the  MPV.  In  addition,  the 
Exchange  is  proposing  to  add 
Commentary  .01  to  PCX  Rule  7.29(a)  to 
clarify  that  for  purposes  of  the  rule,  the 
term  “price  improvement”  means  an 
improvement  in  price  by  at  least  the 
MPV.  The  Exchange  is  ^so  proposing  to 
amend  Rule  7.66  to  conform  the  rule  to 
recent  amendments  to  the  ITS  Plem. 
Finally,  the  remaining  proposed 
changes  add  a  decimal  reference  to  Rule 
7.12(b),  Commentary  .05,  Rule 
7.66(b)(8)(i)(A)(l),  and  Rule  7.79(e)  to 
supplement  the  existing  firactional 
references. 

Options  Trading  Rules 

PCX  Rule  6.37(b)(1)  currently 
specifies  the  maximum  bid/ask  spread 
differentials  that  an  options  market 
maker  is  permitted  to  create  in  the 
course  of  maintaining  a  fair  and  orderly 
market.®  The  Exchange  is  proposing  to 
amend  this  rule  to  provide  the  bid/ask 
spread  difierentials  in  decimals.  In 
addition,  the  Exchange  is  proposing  to 
amend  PCX  Rule  6.37(b)(3)  and 
Commentary  .10,  Rule  6.75, 
Commentaries  .02-.03,  Rule  6.80, 
Commentary  .01,  Rule  8.102(f),  and  Rule 

2  The  Plan  provides  for  MPVs  for  equities  and 
options  of  no  less  than  one  cent.  The  Order  requires 
the  Participants  to  submit  joint  or  individual 
studies  two  months  after  Full  Implementation  (as 
defined  in  the  Plan)  regarding  the  impact  of  decimal 
pricing  on  systems  capacity,  liquidity,  and  trading 
behavior,  including  an  analysis  of  whether  there 
should  be  a  uniform  minimum  quoting  increment. 

If  a  Participant  wishes  to  move  to  quoting  in  an 
increment  of  less  than  one  cent,  the  Participant 
should  include  in  its  study  a  full  analysis  of  the 
potential  impact  of  such  trading  on  the  Participant’s 
market  and  the  markets  as  a  whole.  Within  thirty 
days  after  submitting  the  study,  and  absent 
Commission  action,  the  Participants  individually 
must  submit  for  notice,  comment,  and  Commission 
action,  proposed  rule  changes  under  Section  19(b) 
of  the  ^change  Act  to  establish  their  individual 
choice  of  minimum  increments  by  which  equities 
or  options  are  quoted  on  their  respective  markets. 

®  See  Amendment  No.  1,  supra  n.6. 

®For  example,  if  a  market  maker’s  bid  price  is 
between  $2  and  $5,  the  maximum  difference 
between  that  hid  price  and  the  corresponding 
offering  price  will  be  ^/s  of  $1  (*.e.,  $.40). 
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6.64,  Commentary  .03(c)-(d)  to  replace 
fractional  references  with  decimal 
references.  The  Exchange  is  also 
proposing  to  amend  PCX  Rule  6.47(a)(2) 
and  (b)(2),  governing  non-facilitation 
crosses,  to  require  floor  brokers  to  bid 
above  the  highest  bid  or  below  the 
lowest  offer  by  at  least  the  MPV  before 
crossing  orders. 

Finally,  the  PCX  proposes  to  adopt 
new  Rule  6.72  to  explicitly  state  and 
give  effect  to  the  minimiun  price 
increments  for  options  mandated  by  the 
Plan.  Thus,  to  the  extent  an  option  class 
is  pricing  in  decimals,  the  MPVs  would 
be  as  follows:  For  options  quoting  under 
$3  a  contract,  the  MPV  would  be  $.05; 
and  for  options  quoted  at  $3  a  contract 
or  greater,  the  MPV  would  be  $.10.^° 
This  rule  would  replace  current  Rule 
6.72,  which  requires  bids  and  offers 
above  $3  to  be  expressed  in  eighths  of 
the  one  dollar  and  bids  and  offers  below 
$3  to  be  expressed  in  sixteenths  of  one 
dollar. 

2.  Statutory  Basis 

The  PCX  believes  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereimder  that  are 
applicable  to  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b)  of  the 
Act.i^  ha  particular,  the  PCX  believes 
that  the  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  ^2  in  that 
it  is  designed  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  to  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  emd,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  PCX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 


^“The  Plan  contemplates  that  the  options 
exchanges  may  wish  to  consider  a  pilot  program  for 
one-cent  minimum  price  variations  for  quoting  in 
a  limited  number  of  options  (“Peimy  Pilot”)  at  some 
point  in  the  implementation  process.  The 
Commission  expects  that,  before  implementing  a 
Penny  Pilot,  the  options  exchanges  will  carefully 
coordinate  on  such  issues  as  the  selection  and 
number  of  options  to  be  included  in  the  pilot  to 
ensure  the  continued  orderly  operation  of  the 
markets  and  clearing  organizations.  In  particular, 
the  Commission  expects  that  the  options  exchanges 
will  consult  with  the  Commission  regarding  the 
impact  on  market-wide  capacity.  Before 
implementing  a  Penny  Pilot,  each  options  exchange 
should  also  submit  appropriate  rule  hlings  to  the 
Commission  under  Section  19(h)  of  the  Exchange 
Act. 

”  15  U.S.C.  78f(b). 

12 15  U.S.C.  78f(b)(5). 


C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  did  not  solicit  or 
receive  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  does  not:  (i)  Significantly  affect 
the  protection  of  investors  or  the  public 
interest;  (ii)  impose  any  significant 
burden  on  competition;  and  (iii)  become 
operative  for  30  days  from  the  date  on 
which  it  was  filed,  or  such  shorter  time 
as  the  Commission  may  designate,^ 2  jt 
has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Act  and 
Rule  19b— 4(fi(6)  thereimder.  At  any 
time  within  60  days  of  the  filing  of  the 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

The  PCX  has  requested  that  the 
Commission  accelerate  the  operative 
date.  The  Commission  believes  that  it  is 
consistent  with  the  protection  of 
investors  and  the  public  interest  and 
therefore  finds  good  cause  to  designate 
the  proposal  to  become  immediately 
operative  upon  fifing.  Acceleration  of 
the  operative  date  will  ensure  that  the 
PCX  is  able  to  operate  in  accordance 
with  the  terms  and  conditions  of  the 
Plan.  For  these  reasons,  the  Commission 
finds  good  cause  to  designate  that  the 
proposal,  as  amended,  become  operative 
immediately  upon  fifing. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 


The  Exchange  requested  the  Commission  to 
waive  5  day  pre-filing  notice  requirement  and  the 
30-day  operative  period. 

15  U  S.C.  78s(b)(3)(A). 

« 17  CFR  240.19-4(0(6). 

For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule’s  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(0. 


amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  PCX.  All 
submissions  should  refer  to  the  File  No. 
SR-PCX-00-23  and  should  be 
submitted  by  October  26,  2000. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority.*^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  00-25592  Filed  10-4-00;  8:45  am] 
BILUNG  CODE  801 0-01 -M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43384;  File  No.  SR-PCX- 
00-31] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Pacific  Exchange,  Inc.  Relating  to 
PACEX  Reports  for  Options  Order 
Fiow  Providers 

September  29,  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”)^  and  Rule  19b— 4  thereunder,^ 
notice  is  hereby  given  that  On  August 
18,  2000,  the  Pacific  Exchange,  Inc. 
(“PCX”  or  “Exchange”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  PCX.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PCX  proposes  to  begin  furnishing 
Pacific  Exchange  Customer  Execution 
(“PACEX”)  Reports  to  its  order  flow 
providers  on  a  daily  basis.  PACEX 
Reports  are  designed  to  provide 
objective  data  on  option  order 
executions  so  that  PCX  order  flow 


i='17  CFR  200.30-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 

2 17  CFR  240.19b-4. 
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providers  can  assess  the  quality  of  the 
executions  they  receive  on  the  PCX.  The 
text  of  the  proposed  rule  change  is 
available  at  the  principal  offices  of  the 
PCX. 

n.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PCX  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  PCX  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  the  statments. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Exchange  is  adopting  a  new 
procedure  to  provide  PCX  order  flow 
providers  with  objective  data  so  that 
they  can  assess  the  quality  of  the 
executions  they  receive  on  their  option 
orders  at  the  PCX.^  This  rule  filing  is 
intended  to  provide  a  description  of  the 
data  to  be  furnished  and  to  provide  a 
general  summary  of  the  PCX’s  electronic 
systems  involved  in  transmitting  and 
executing  option  orders. 

1.  Pacific  Exchange  Customer  Execution 
Reports 

The  PCX  intends  to  begin  furnishing 
PACEX  Reports  to  its  order  flow 
providers  on  a  daily  basis.  The  PACEX 
Reports  will  provide  objective  data  on 
the  quality  of  execution  that  order  flow 
providers  receive  at  the  PCX. 
Specifically,  the  Reports  will  include 
statistical  information  on: 

•  Price  Improvement — ^this  shows  the 
munber  of  trades  and  option  contracts 
receiving  improved  pricing  on  the  PCX; 
and 

•  Turnaround  Time — this  shows  the 
time  it  took  to  execute  a  given 
customer’s  order  on  the  PCX. 

PACEX  Reports  provide  data  on  all 
option  orders  routed  to  the  PCX 


3  The  PCX  recently  adopted  a  new  fee  on  market 
makers’  transactions  in  designated  equity  option 
issues.  The  funds  are  made  available  to  Lead  Market 
Makers,  who  may  use  the  funds  to  pay  order  flow 
providers  for  their  options  order  flow.  In  publishing 
the  PCX’s  proposed  rule  change,  the  Commission 
stated  its  concerns  that  brokers  who  are  paid  to 
send  their  customers’  orders  to  one  exchange  have 
a  conflict  of  interest  that  may  reduce  their 
commitment  to  the  duty  they  owe  the  customers  to 
obtain  the  best  execution  available.  See  Securities 
Exchange  Act  Release  No.  43290  (Sept.  13,  2000), 

65  FR  57213  (Sept.  21,  2000). 


electronically  that  remain  in  an 
electronic  environment.  This  includes 
all  orders  sent  through  the  member  firm 
interface  and  executed  automatically  via 
an  automatic  execution  system  (“Auto- 
Ex”),  as  well  as  all  option  orders  routed 
to  a  floor  broker  hand-held  terminal, 
executed  by  open  outcry,  and  reported 
electronically. 

The  Exchange  will  provide  PACEX 
Reports  to  order  flow  providers  on  a 
daily  basis,  whether  electronically  or  in 
“hard”  copy.  Upon  request,  the 
Exchange  will  also  send  the  raw  data 
from  the  Reports  to  order  flow  providers 
so  that  they  may  analyze  the  data  in  a 
manner  that  suits  their  own 
requirements. 

a.  Price  Improvement  Statistics. 

PACEX  Reports  show  the  dollar  amount 
by  which  order  flow  providers 
improved  upon  the  PCX’s  prevailing 
best  bid  or  offer  (“BBO”)  in  executing 
their  orders  at  the  PCX.  Specifically, 
PACEX  Reports  provide  data  on  price 
improvement  for  each  of  the  following 
four  classifications:  (1)  Orders  executed 
via  Auto-Ex;  (2)  orders  executed  by  a 
hand-held  terminal;  (3)  market  orders; 
and  (4)  marketable  limit  orders.  Within 
each  of  these  four  categories,  the  PACEX 
Reports  show  the  percentage  of  trades 
that  were  executed  at  prices:  (1)  where 
the  PCX  improved  the  national  best  bid 
or  offer  (“NBBO”);  (2)  where  the  PCX 
set  the  NBBO;  (3)  where  the  PCX 
matched  the  NBBO;  (4)  where  the  NBBO 
was  set  by  another  market;  and  (5) 
where  the  PCX  was  the  BBO.  With 
regard  to  category  (5),  where  the  PCX 
was  the  BBO,  the  Reports  show  the 
amoimt  by  which  an  execution  via  a 
hand-held  terminal  was  less  favorable 
than  the  then-prevailing  NBBO.  The 
Reports  do  not  cover  orders  that  were 
executed  during  the  opening  rotation — 
whether  by  automated  opening  rotation 
or  manually — or  during  a  “fast  market,” 
as  described  in  PCX  Rule  6.28. 

PACEX  Reports  also  provide  summary 
information  with  respect  to:  (1)  Orders 
executed  via  Auto-Ex;  (2)  orders 
executed  by  a  hand-held  terminal;  (3) 
market  orders;  and  (4)  marketable  limit 
orders.  The  Report  shows,  for  each 
classification,  the  aggregate  dollar 
amount  that  the  customer  saved  per 
contract,  the  average  trade  size  (in 
numbers  of  option  contracts),  and  the 
average  turnaround  time  during  a 
specific  time  period. 

b.  Details  on  Turnaround  Time. 
Turnaround  time  shows  how  quickly 
orders  were  executed  on  the  PCX.  The 
Report  provides  data  on  tmmaround 
time  for  each  of  the  following  fom 
classifications:  (1)  Orders  executed  via 
Auto-Ex;  (2)  orders  received  and 
reported  by  a  hand-held  terminal;  (3) 


market  orders;  and  (4)  marketable  limit 
orders.  PACEX  shows  within  each  of 
these  four  categories  the  percentage  of 
trades  that  were  executed  within:  (a)  0 
to  1  seconds:  (b)  1  to  5  seconds;  (c)  5 
to  15  seconds;  (d)  15  to  60  seconds;  (e) 

1  minute  to  3  minutes;  (f)  3  to  10 
minutes:  (g)  10  to  15  minutes;  and  (h) 

15  to  30  minutes. 

For  each  of  these  eight  time  frames, 
PACEX  Reports  also  show  the 
percentage  of  trades  that  were  executed 
during  the  regular  session  and  the 
percentage  of  trades  that  were  executed 
during  the  opening  session,  i.e.,  dming 
the  opening  rotation,  which  may 
include  executions  dming  the 
Automated  Opening  Rotation  or  during 
a  manual  opening  rotation. 

2.  PCX  Electronic  Trading  System 

a.  POETS.  The  Pacific  Options 
Exchange  Trading  System  (“POETS”)  is 
the  PCX’s  automated  options  trading 
system,  which  includes  an  options 
routing  system,  an  automatic  execution 
system  (“Auto-Ex”),  an  on-line  limit 
order  book  system,  and  an  automatic 
market  quote  update  system.  Option 
orders  may  be  sent  to  POETS  via  the 
Exchange’s  Member  Firm  Interface 
(“MFI”).  Market  and  marketable  limit 
orders  that  are  sent  through  the  MFI  first 
check  the  limit  order  book  for  an 
eligible  contra  side.^  Any  unfilled 
portion  of  an  inbound  order  will  be 
executed  by  Auto-Ex,  subject  to  the 
maximum  Auto-Ex  size  parameters. 
Non-marketable  limit  orders  may  be 
directed  to  the  limit  order  book  either 
electronically  or  manually,  subject  to 
established  order  type  and  maximum 
size  parameters.  Prior  to  the  opening, 
market  orders  may  be  directed  to  the 
limit  order  book  so  that  they  may 
participate  in  the  Automated  Opening 
Rotation.  Orders  in  the  limit  order  book 
executed  in  strict  price/time  priority 
sequence. 

b.  Auto-Ex.  Market  and  marketable 
limit  orders  sent  through  the  MFI  will 
be  executed  by  Auto-Ex  if  they  meet  the 
order  type  and  size  requirements 
designated  by  the  Exchange.  Orders 
executed  on  Auto-Ex  receive  the  PCX’s 
disseminated  market  price  or  better. 
Pursuant  to  PCX  Rule  6.87,  Lead  Market 
Makers  (“LMMs”)  may  set  Auto-Ex  to 
provide  automatic  price  improvement 
when  the  national  best  bid  or  offer 
(“NBBO”)  is  better  than  the  PCX’s  BBO 
by  one  trading  increment.  In  addition, 
LMMs  may  set  Auto-Ex  to  execute 
inbovmd  orders  at  the  NBBO  price 
regardless  of  whether  it  is  only  one 
trading  increment  better  than  the  PCX’s 


*  The  Exchange  notes  that  this  procedure  has 
been  in  effect  since  the  inception  of  POETS  in  1989. 
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BBO,  i.e.,  orders  may  be  executed  at 
prices  that  may  be  multiple  trading 
increments  better  than  the  PCX’s  then- 
prevailing  BBO.  Furthermore,  LMMs 
may  execute  improved  prices  regardless 
of  whether  the  NBBO  is  locked  or 
crossed.  Auto-Ex  prevents  inbound 
orders  from  being  executed  at  prices 
inferior  to  the  NBBO.  Pursuant  to  PCX 
Rule  6.87,  only  non-broker-dealer 
customer  orders  are  eligible  to  be 
executed  by  Auto-Ex.  The  PCX 
designates  the  eligible  order  size,  which 
may  be  between  20  and  50  option 
contracts,  on  an  issue-by-issue  basis. 

c.  Hand-Held  Terminals.  Member 
firms  may  electronically  route  orders  to 
the  PCX  via  the  floor  broker  hand-held 
terminal  system  pursuant  to  PCX  Rule 
6.88.  The  system  allows  member  firms 
to  route  their  orders  directly  to  POETS, 
to  a  member  firm  booth  on  the  trading 
floor,  or  to  a  floor  broker  who  is 
operating  a  hand-held  terminal  located 
in  a  trading  crowd  (or  elsewhere)  on  the 
options  floor.  Accordingly,  orders  sent 
through  MFI  may  be  transmitted  to  a 
floor  broker  almost  instantaneously  for 
immediate  representation  in  the  trading 
crowd.  In  the  event  that  option  prices 
have  changed  to  make  an  order 
immediately  executable,  the  floor  broker 
can  submit  the  order  to  POETS  for 
automatic  execution  (subject  to  the 
Exchange’s  order  size  requirements). 

The  Exchange  notes  that  the  Report  uses 
an  extreme  measmement  standard — the 
NBBO  at  the  time  em  order  reaches  the 
Exchange.  Consequently,  the  Exchange 
believes  that  the  reporting  process  may 
be  subject  to  some  positive  or  negative 
price  movement.  This  will  occur,  for 
example,  if  there  are  changes  in  the 
price  of  the  underl3dng  secvnity  or  there 
are  other  orders  reaching  the  trading 
crowd  between  the  time  the  original 
order  reaches  the  trading  floor  and  the 
time  it  is  executed. 

d.  AOR.  Option  orders  executed  at  the 
opening  of  trading  are  eligible  for 
execution  via  the  Exchange’s  Automated 
Opening  Rotation  (“AOR”).  The  AOR 
permits  the  Exchange  to  establish 
electronically,  for  eligible  option  series, 
a  single  price  opening  for  executing 
eligible  market  and  marketable  limit 
orders  in  the  POETS  system.  Under 
AOR,  various  series  in  an  option  issue 
may  be  opened  simultaneously,  so  that 
orders  in  POETS  in  that  issue  are 
executed  within  seconds.  Once  the 
market  in  an  underlying  stock  has 
opened,  the  PCX  can  open  the  market  in 
the  overlying  option  almost 
simultaneously.  AOR  also  allows 
automated  openings  when  trading  in  em 
issue  has  been  halted  and  then 
reopened. 


The  PCX  represents  that  the  PACEX 
Reporting  program  is  designed  to 
provide  member  firms  with  greater 
assmrance  that  they  have  acted  in  a 
manner  consistent  with  the  fulfillment 
of  their  duty  of  best  execution  when 
they  direct  orders  to  the  PCX. 
Accordingly,  the  Exchemge  believes  that 
the  proposed  rule  change  is  consistent 
with  and  in  furtherance  of  the  objectives 
of  the  Act,  including  specifically 
Section  6(h)(5)  thereof,^  which  requires 
that  the  rules  of  exchanges  promote  just 
and  equitable  principles  of  trade, 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and 
protect  investors  and  the  public  interest. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self -Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  PCX  has  designated  this 
proposed  rule  change  as  constituting  a 
stated  policy,  practice,  or  interpretation 
with  respect  to  the  meaning, 
administration,  or  enforcement  of 
existing  Exchange  rules  and  procedures, 
it  has  become  effective  pursuant  to 
Section  19(b)(3)(A)(i)  of  the  Act®  and 
Rule  19b— 4(fi(l)  thereunder.  ^  At  any 
time  within  60  days  of  the  filing  of  this 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  the  rule  change 
if  it  appears  to  the  Commission  that  the 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 


5  15U.S.C.  78f(b)(5). 

6  15U.S.C.  78s(b)(3)(A)(i). 
M7CFR  240.19b-4(f)(l). 


Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  ail  written 
Communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  All 
submissions  should  refer  to  File  No. 
SR-PCX-00-31  and  should  be 
submitted  by  October  26,  2000. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.® 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  00-25597  Filed  10-4-00;  8:45  am] 
BILLING  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 


[Release  No.  34-43376;  File  No.  SR-Phlx- 
00-79] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc. 
Reiating  to  the  Prohibition  on  the  Entry 
of  Certain  Electronicaiiy  Generated 
Orders  into  the  Exchange’s  AUTOM 
System 

September  28,  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),^  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on 
September  15,  2000,  the  Philadelphia 
Stock  Exchange,  Inc.  (“Phlx”  or 
“Exchange”)  filed  with  the  Securities 
and  Exchange  Commission  (“SEC”  or 
“Commission”)  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comment  on  the  proposed  rule 
change. 


8 17  CFR  200.30-3(aKl2). 
’  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 
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I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  amend 
Exchange  Rule  1080,  Philadelphia  Stock 
Exchange  Automated  Options  Market 
(“AUTOM”)  and  Automatic  Execution 
System  (“AUTO-X”),  hy  adopting 
paragraph  (i),  which  would  restrict  the 
entry  of  certain  options  orders  that  are 
created  and  commimicated 
electronically,  without  manual  input, 
into  the  Exchange’s  AUTOM  system. 

The  text  of  the  proposed  rule  change  is 
available  at  the  Office  of  the  Secretary, 
the  Exchange,  and  at  the  Commission. 

n.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  pmpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Phlx  proposes  to  adopt  new 
section  (i)  to  its  Rule  1080,  governing 
the  entry  of  certain  options  orders  that 
£ire  created  and  commimicated 
electronically,  without  manual  input, 
into  AUTOM.3  Proposed  Phlx  Rule 
1080(i)  would  provide  that  members 
may  not  enter  nor  permit  or  facilitate 
the  entry  of  orders  into  AUTOM  if  those 
orders  are  created  and  communicated 
electronically  without  manual  input  and 
if  such  orders  are  eligible  for  execution 
via  AUTO-X  at  the  time  they  are 
received.  To  be  permitted  under  the 
Rule,  order  entry  by  public  customers  or 
associated  persons  of  members  must 


3  AUTOM  is  the  Exchange’s  electronic  order 
delivery  and  reporting  system,  which  provides  for 
the  automatic  entry  and  routing  of  equity  option 
and  index  option  orders  to  the  Exchange  trading 
floor.  Orders  delivered  through  AUTOM  may  be 
executed  manually,  or  certain  orders  are  eligible  for 
AUTOM’s  automatic  execution  feature,  AUTO-X. 
Equity  option  and  index  option  specialists  are 
required  by  the  Exchange  to  participate  in  AUTOM 
and  its  features  and  enhancements.  Option  orders 
entered  by  Exchange  members  into  AUTOM  are 
routed  to  the  appropriate  specialist  unit  on  the 
Exchange  trading  floor. 

■*  AUTO-X  is  the  automatic  execution  feature  of 
the  AUTOM  system. 


involve  manual  input,  such  as  entering 
the  terms  of  an  order  into  an  order-entry 
screen  or  manually  selecting  a  displayed 
order  against  which  an  off-setting  order 
should  be  sent.  The  proposed  rule  states 
that  members  are  not  prohibited  from 
electronicedly  communicating  to  the 
Exchange  orders  manually  entered  by 
customers  into  front-end 
communications  systems,  such  as 
Internet  gateways  and  online  networks. 

The  proposed,  rule  clarifies  that  an 
order  is  eligible  for  execution  via 
AUTO-X  if:  (1)  Its  size  is  equal  to  or  less 
than  the  maximum  AUTO-X  order  size 
for  the  particular  series;  (2)  the  order  is 
marketable  at  the  time  it  is  received;  and 
(3)  the  order  either  has  no  contingency 
or  has  a  contingency  that  is  accepted  for 
execution  by  the  AUTOM  system.  As 
defined  in  the  proposed  rule,  a 
marketable  order  is  a  market  order  or  a 
limit  order  where  the  specified  price  to 
sell  is  below  or  at  the  current  bid,  or  the 
specified  price  to  buy  is  above  or  at  the 
current  offer. 

The  Exchange  believes  that  the 
proposed  rule  change  will  permit 
specialists  and  Registered  Options 
Traders  (“ROTs”)  to  compete  more 
effectively  with  customers  who  are 
equipped  with  electronic  systems.  The 
Phlx  represents  that  its  business  model 
depends  on  specialists  and  ROTs  to 
maintain  fair  and  orderly  markets  and 
depends  on  specialists  and  market 
milkers  for  competition  and  liquidity. 
Public  customer  orders  on  the  Phlx  are 
provided  with  certain  benefits  pursuant 
to  various  rules  of  the  Exchange, 
including  Phlx  Rule  1080  (Philadelphia 
Stock  Exchange  Automated  Options 
Market  (AUTOM)  and  Automatic 
Execution  System  (AUTO-X),  Phlx  Rule 
1014  (Obligations  and  Restrictions 
Applicable  to  Specialists  and  Registered 
Options  Traders),  Phbc  Rule  1015 
(Quotation  Guarantees),  and  Options 
Floor  Procedure  Advice  A-11 
(Responsibility  to  Make  Ten-Up 
Markets).  Allowing  electronically 
generated  and  communicated  customer 
orders  to  be  routed  directly  to  AUTOM 
and  AUTO-X  would  give  customers 
with  such  electronic  systems  a 
significant  advantage  over  specialists 
emd  ROTs.  The  Exchange  believes  that 
this  could  undercut  its  business  model, 
which  is  dependent  on  specialists  and 
ROTs  for  competition  and  liquidity.  The 
Phlx  notes  that  imder  the  proposed  rule 
change,  computer  generated  orders  can 
still  be  sent  for  execution  on' the 
Exchange;  however,  they  may  not  be 
sent  for  execution  through  AUTOM  and 
AUTO-X. 

Currently,  Phlx  member  firms  and 
customers  who  are  not  located  on  the 
trading  floor  may  send  option  orders  to 


the  trading  floor  in  various  ways.  First, 
a  member  firm  representative  or  a 
customer  may  telephone  an  order  to  a 
Floor  Broker  member  firm  booth  on  the 
trading  floor.  From  that  point  the  order 
may  be  taken  manually  to  the  proper 
specialist  post  and  trading  crowd  and 
represented;  alternatively,  it  may  be  sent 
electronically  from  the  Floor  Broker 
booth  via  the  Exchange’s  Floor  Broker 
Order  Entry  System.  A  member  firm 
may  also  send  an  order  to  the  Exchange 
through  its  interface  with  AUTOM. 
Eligible  orders  sent  through  AUTOM 
may  be:  (1)  Placed  on  the  limit  order 
book;  (2)  automatically  executed  via 
AUTO-X;  or  (3)  executed  manually  by 
the  specialist  and  the  trading  crowd. 

Under  the  proposed  rule  chemge, 
electronically  generated  and 
communicated  orders  that  are  eligible 
for  execution  via  AUTO-X  at  the  time 
they  are  received  would  be  ineligible  for 
routing  through  AUTOM.  These  orders 
could,  however,  be  sent  to  the  trading 
floor  for  execution  as  otherwise 
described  above,  i.e.,  by  telephone  or 
through  a  member  firm’s  proprietary 
order  routing  system. 

2.  Statutory  Basis 

The  Phlx  believes  that  the  restriction 
of  the  entry  of  certain  options  orders 
that  are  created  and  commimicated 
electronically,  without  manual  input, 
into  AUTOM  will  ensure  that  Exchange 
specialists  maintain  fair  and  orderly 
markets  and  will  enable  them  to 
continue  to  provide  competition  and 
liquidity  in  the  options  meirkets.  'The 
Phlx  therefore  represents  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act  ^  in  general  and 
furthers  the  objectives  of  Section 
6(h)(5)  ®  in  particular  in  that  it  is 
designed  to  perfect  the  mechanisms  of 
a  free  and  open  market  and  a  national 
market  system  and  to  protect  investors 
and  the  public  interest. 

B.  Self -Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  comments  on  the  proposed 
rule  change. 


5  15U.S.C.  78f(b). 

6  15U.S.C.  78f(b)(5). 
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III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3)(A) 
of  the  Act  ^  and  Rule  19b-4(f)(6)  ® 
thereunder  because  the  proposal:  (1) 
Does  not  significantly  affect  the 
protection  of  investors  or  the  public 
interest:  (2)  does  not  impose  any 
significant  burden  on  competition;  and 
(3)  does  not  become  operative  prior  to 
30  days  after  the  date  of  filing  or  such 
shorter  time  as  the  Conunission  may 
designate  if  consistent  with  the 
protection  of  investors  and  the  public 
interest.  In  addition,  the  Exchange 
provided  the  Commission  with  written 
notice  of  its  intent  to  file  the  proposed 
rule  change,  along  with  a  brief 
description  and  text  of  the  proposed 
rule  change,  at  least  five  business  days 
prior  to  the  date  of  filing  the  proposed 
rule  change  as  required  by  Rule  19b- 
4(f)(6).9 

A  proposed  rule  change  filed  under 
Rule  19b— 4(f)(6)  normally  does  not 
become  operative  prior  to  30  days  after 
the  date  of  filing.  Rule  19b— 4(f)(6)(iii),ii 
however,  permits  the  Commission  to 
designate  such  shorter  time  if  such 
action  is  consistent  with  the  protection 
of  investors  and  the  public  interest.  The 
Exchange  has  requested  that  the 
Commission  designate  such  shorter  time 
period  so  that  the  proposed  rule  change 
may  become  operative  immediately 
upon  filing.  The  inunediate 
effectiveness  would  allow  the  Exchange 
to  promptly  implement  the  rule  change 
concvurentiy  with  new  Chicago  Board 
Options  Exchange  to  promptly 
implement  the  rule  change  conciurently 
with  new  Chicago  Board  Options 
Exchange,  Inc.  (“CBOE”)  Rule  6.8A. 
CBOE  Rule  6. 8 A  restricts  the  entry  of 
certain  options  orders  that  are  created 
and  communicated  electronically, 
without  manual  input,  into  the  CBOE’s 
Order  Routing  System.^^ 

The  Commission,  consistent  with  the 
protection  of  investors  and  the  public 
interest,  has  determined  to  make  the 
proposed  rule  change  operative 
immediately  upon  filing  for  the 
following  reasons.  Specifically,  the 
Commission  previously  approved 
similar  proposals  by  two  o&er 


7 15  U.S.C.  78s(b)(3)(A). 

*17  CFR  240.19b-4(f)(6). 

9/d. 

lo/d. 

”  17  CFR  240.19b-4(f)(6)(iii). 

See  Securities  Exchange  Act  Release  No.  43285 
(September  12,  2000),  65  FR  56972  (September  20, 
2000)  (order  approving  CBOE  Rule  6.8A,  FUe  No. 
SR-CBOE-00-01). 


exchanges. xhe  Commission  notes 
that  the  proposed  rule  change  concerns 
issues  that  have  previously  been  the 
subject  of  a  full  comment  period 
pursuant  to  Section  19(b)  of  the  Act,^'* 
and  the  Commission  does  not  believe 
that  the  proposed  rule  change  raises  any 
new  regulatory  issues. 

Based  on  the  above  reasons,  the 
Commission  believes  it  is  consistent 
with  the  protection  of  investors  and  the 
public  interest  that  the  proposed  rule 
change  become  operative  immediately 
upon  the  date  of  filing,  September  15, 
2000.  At  any  time  within  60  days  of  the 
filing  of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act.^^ 

TV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW,, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  Me  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  wit^eld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Conunission’s  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-00-79  and  should  be 
submitted  by  October  26,  2000. 


**  See  Securities  Exchange  Act  Release  No.  43285 
(September  12,  2000),  65  FR  56972  (September  20, 
2000)  (order  approving  CBOE  Rule  6.8A,  File  No. 
SR-CBOE-00-01)  and  Securities  Exchange  Act 
Release  No.  42455  (February  24,  2000),  65  FR  11401 
(March  2,  2000)  (order  approving  International 
Stock  Exchange  LLC  Rule  717(f)). 

15  U.S.C.  78s(h). 

**  For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  its  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(f). 

1*  17  CFR  200.30-3(a)(12). 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  16 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  00-25593  Filed  10-4-00;  8:45  am] 
BILLING  CODE  801 0-01 -M 


DEPARTMENT  OF  STATE 

[Public  Notice  3427] 

Bureau  of  Educational  and  Cultural 
Affairs;  Fulbright  American  Studies 
Institutes  for  Foreign  University 
Faculty 

NOTICE:  Request  for  Proposals  (RFP). 
SUMMARY:  The  Study  of  the  U.S.  Branch, 
Office  of  Academic  Exchange  Programs, 
Bureau  of  Educational  and  Cultural 
Affairs,  announces  an  open  competition 
for  four  (4)  assistance  awards.  Public 
and  private  non-profit  organizations 
meeting  the  provisions  described  in  IRS 
regulation  26  CFR  1, 501(C)  may  apply  to 
develop  and  implement  one  of  the 
following  four  post-graduate  level 
American  Studies  programs  designed 
for  multinational  groups  of  18  to  30 
experienced  foreign  university  faculty 
and  educators: 

1.  The  Civilization  of  the  United 
States — ^An  Introduction 

2.  U.S.  Foreign  Policy:  Foundations 
and  Formulation 

3.  The  U.S.  Constitution:  Origins, 
Evolution  and  Contemporary  Issues 

4.  American  Studies  for  Foreign 
Secondary  School  Educators 

These  programs  are  intended  to 
provide  participants  with  a  deeper 
imderstanding  of  American  life  and 
institutions,  past  and  present,  in  order 
to  strengthen  curricula  and  to  improve 
the  quality  of  teaching  about  the  United 
States  at  imiversities  abroad. 

Programs  are  six  weeks  in  length  and 
will  be  conducted  during  the  Summer  of 
2001. 

The  Bureau  is  seeking  detailed 
proposals  from  colleges,  universities, 
consortia  of  colleges  and  universities, 
and  other  not-for-profit  academic 
organizations  that  have  an  established 
reputation  in  one  or  more  of  the 
following  fields:  political  science, 
international  relations,  law,  history, 
sociology,  literatme,  American  studies, 
and/or  other  disciplines  or  sub¬ 
disciplines  related  to  the  program 
theme. 

Applicant  institutions  must 
demonstrate  expertise  in  conducting 
post-graduate  programs  for  foreign 
educators,  and  must  have  a  minimum  of 
fom  years  experience  in  conducting 
international  exchange  programs. 
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Bureau  guidelines  stipulate  that  grants 
to  organizations  with  less  than  four 
years  experience  in  conducting 
international  exchanges  are  limited  to 
$60,000.  As  it  is  expected  that  the 
budget  for  these  programs  will  exceed 
$60,000,  organizations  that  can  not 
demonstrate  at  least  four  years 
experience  will  not  he  eligible  to  apply 
imder  this  competition. 

The  project  director  or  one  of  the  key 
program  staff  responsible  for  the 
academic  program  must  have  an 
advanced  degree  in  one  of  the  fields 
listed  above.  Staff  escorts  traveling 
under  the  cooperative  agreement  must 
have  demonstrated  qualifications  for 
this  service.  Programs  must  conform 
with  Bureau  requirements  and 
guidelines  outlined  in  the  Solicitation 
Package.  Bureau  programs  are  subject  to 
the  availability  of  fu^s. 

Program  Information 

Overview  and  Objectives:  The 
“Fulbright  American  Studies  Institutes” 
are  intended  to  offer  foreign  scholars 
and  teachers  whose  professional  work 
focuses  on  the  United  States  the 
opportunity  to  deepen  their 
understanding  of  American  institutions 
and  culture.  Their  ultimate  goal  is  to 
strengthen  curricula  and  to  improve  the 
quality  of  teaching  about  the  U.S.  in 
universities  abroad. 

Programs  should  be  six  weeks  in 
length  and  must  include  an  academic 
residency  segment  of  at  least  four  weeks 
duration  at  a  U.S.  college  or  imiversity 
campus  (or  other  appropriate  location). 
A  study  tour  segment  of  not  more  than 
two  weeks  should  also  be  planned  and 
should  directly  complement  the 
academic  residency  segment;  the  study 
tour  should  include  visits  to  one  or  two 
additional  regions  of  the  United  States. 

All  institutes  should  be  designed  as 
intensive,  academically  rigorous 
seminars  intended  for  an  experienced 
group  of  fellow  scholars  from  outside 
the  United  States.  The  institutes  should 
be  organized  through  an  integrated 
series  of  lectures,  readings,  seminar 
discussions,  regional  travel,  site  visits, 
and  they  should  also  include  some 
opportunity  for  limited  but  well- 
directed  independent  research. 

Applicants  are  encomaged  to  design 
thematically  coherent  programs  in  ways 
that  draw  upon  the  particular  strengths, 
faculty  and  resources  of  their 
institutions  as  well  as  upon  the 
nationally  recognized  expertise  of 
scholars  and  other  experts  throughout 
the  United  States.  Within  the  limits  of 
the  program’s  thematic  focus  and 
organizing  framework,  proposals  should 
also  be  designed  to: 


A.  Provide  participants  with  a  survey 
of  contemporary  scholarship  within  the 
institute’s  governing  academic 
discipline,  delineating  the  cmrent 
scholarly  debate  within  the  field.  In  this 
regard,  the  seminar  should  indicate  how 
prevailing  academic  practice  in  the 
discipline  represents  both  a 
continuation  of  and  a  departure  fi'om 
past  scholarly  trends  and  practices.  A 
variety  of  scholarly  viewpoints  should 
be  included; 

B.  Bring  an  interdisciplinary  or  multi¬ 
disciplinary  focus  to  bear  on  Ae 
program  content  when  appropriate; 

C.  Give  participants  a  multi¬ 
dimensional  view  of  U.S.  society  and 
institutions  that  includes  a  broad  and 
balanced  range  of  perspectives. 

Programs  should  include  the  views  not 
only  of  scholars,  cultural  critics  and 
public  intellectuals,  hut  also  those  of 
other  professionals  outside  the 
university  such  as  government  officials, 
jommalists  and  others  who  can 
substantively  contribute  to  the  topics  at 
issue;  and, 

D.  Insure  access  to  library  and 
material  resources  that  will  enable 
grantees  to  continue  their  research, 
study  and  cmriculum  development 
upon  returning  to  their  home 
institutions. 

Program  Description 

1.  The  Civilization  of  the  United 
States — ^An  Introduction 

This  institute  is  intended  for  foreign 
university  faculty  who  are  attempting  to 
develop  and  introduce  courses  on  the 
United  States  at  their  home  institutions. 
Its  main  purpose  is  therefore  to 
introduce  grantees  to  the  major 
disciplines  that  either  singly  or  in 
combination  are  likely  to  constitute  an 
American  studies  curriculum  in  a 
foreign  university.  Accordingly,  the 
Institute  should  be  designed  as  a  foreign 
area  studies  program  on  the  United 
States.  During  the  four-week  residency 
segment,  the  program  should  offer 
participants  a  highly  selective  yet 
integrated  introduction  to  the  major 
themes — historical,  political,  literary 
and  cultural — that  scholars  abroad 
would  wemt  to  present  to  their  students 
in  a  comprehensive  comse  on  U.S. 
civilization.  A  variety  of  teaching 
methodologies  and  media  should  he 
employed.  Dmring  the  study  tour,  the 
group  will  be  expected  to  visit  and 
consult  with  faculty  from  universities 
with,  recognized  foreign  area  studies 
programs  in  order  to  explore  various 
models  of  foreign  area  studies 
scholarship  and  teaching  in  the  United 
States. 


2.  U.S.  Foreign  Policy:  Foundations  and 
Formulation 

This  Institute  should  examine  the 
domestic  institutional  foimdations — 
political,  social,  economic  and 
cultural — of  U.S.  foreign  policy  with 
particular  attention  to  the  Post-Cold  War 
era.  Principal  themes,  critical  policy 
debates,  and  contemporary  issues  in 
U.S.  foreign  policy  should  be  examined 
in  light  of  the  history  of  U.S. 
international  relations  since  World  War 
n  and  within  the  larger  fi’amework  of 
U.S.  diplomatic  history  as  a  whole.  An 
overarching  goal  of  the  program  is  to 
illuminate  the  relationships  between 
U.S.  policies  and  the  political,  social 
and  economic  forces  in  the  United 
States  that  make  up  the  domestic 
institutional  context  in  which  such 
policies  are  debated,  formulated  and 
executed.  The  program  should  be 
structured  to  give  attention  to  U.S. 
policy  both  globally  and  in  particular 
geographic  areas. 

3.  The  U.S.  Constitution:  Origins, 
Evolution,  and  Contemporary'  Issues 

This  institute  should  examine  the 
U.S.  Constitution  in  terms  of  its  origins, 
its  historical  evolution  and  its 
significance  in  contemporary  American 
life.  The  program  should  explore  the 
Constitution’s  foundations,  examine  its 
fundamental  political  principles  (e.g. 
federalism,  republicanism,  checks  and 
balances,  separation  of  powers),  trace  its 
political  evolution  over  time,  and 
explore  current  Constitutional  issues  in 
the  United  States  in  both  their  present 
and  historical  context.  Throughout  the 
program,  consideration  should  he  given 
to  how  the  Constitution  has  served  as  a 
defining  text  through  which  the  central 
values  and  institutions  of  American 
society  have  been  defined  and  redefined 
throughout  American  history. 

4.  American  Studies  for  Foreign 
Secondary  School  Educators 

This  Fulbright  American  Studies 
Institute  should  provide  a  multinational 
group  of  up  to  30  experienced  foreign 
secondary  school  educators  with  a 
deeper  understanding  of  U.S.  society, 
culture,  values  and  institutions,  past 
and  present.  The  institute  should  be 
organized  aroimd  a  central  theme  or 
themes  in  U.S.  civilization  emd  should 
have  a  strong  contemporary  component. 
Through  a  combination  of  traditional, 
multi-disciplinary  and  interdisciplinary 
approaches,  the  strongest  proposals  will 
be  imaginatively  integrated  in  such  a 
way  that  the  history  and  evolution  of 
U;S.  institutions  will  illuminate  the 
contemporary  political,  social,  and 
economic  debates  in  U.S.  society,  thus 


59492 


Federal  Register / Vol.  65,  No.  194 /Thursday,  October  5,  2000 /Notices 


providing  insights  into  the  nature  of 
U.S.  values,  broadly  defined.  The 
program’s  ultimate  goal  is  to  promote 
the  development  and  improvement  of 
courses  and  teaching  about  the  U.S.  at 
secondary  schools  and  teacher  training 
institutions  abroad. 

Program  Dates:  Ideally,  the  programs 
should  be  44  days  in  length  (including 
participant  arrival  and  departure  days), 
and  should  begin  in  mid  to  late  June, 
2001.  However,  the  Bureau  is  willing  to 
consider  other  program  dates,  based  on 
the  needs  of  the  host  institution. 

Participants:  As  specified  in  the 
guidelines  in  the  solicitation  package, 
programs  should  be  designed  for  groups 
of  either  18  or  30  highly-motivated  and 
experienced  foreign  imiversity  faculty 
and  teacher  trainers  who  are  interested 
in  participating  in  an  intensive  seminar 
on  aspects  of  U.S.  civilization  as  a 
means  to  develop  or  improve  courses  , 
and  teaching  about  the  United  States  at 
their  home  institutions.  Most 
participants  can  be  expected  to  come 
fi’om  educational  institutions  where  the 
study  of  the  U.S.  is  relatively  well- 
develdped.  Thus,  while  they  may  not 
have  in-depth  knowledge  of  the 
particular  institute  program  theme,  most 
will  have  had  some  experience  in 
teaching  about  the  United  States.  Many 
will  have  had  sustained  professional 
contact  with  American  scholars  and 
American  scholarship,  emd  some  may 
have  had  substantial  prior  experience 
studying  in  the  U.S.  Participants  will  be 
drawn  from  all  regions  of  the  world  and 
will  he  fluent  in  English. 

Participants  will  be  nominated  by 
Fulbright  Commissions  and  by  U.S. 
Embassies  abroad.  Nominations  will  be 
reviewed  by  the  Study  of  the  U.S. 
Branch.  Final  selection  of  grantees  will 
be  made  by  the  Fulbright  Scholarship 
Board. 

Program  Guidelines:  While  the 
conception  and  structme  of  the  institute 
program  is  the  responsibility  of  the 
organizers,  it  is  critically  important  that 
proposals  provide  a  full,  detailed  and 
comprehensive  narrative  describing  the 
objectives  of  the  institute;  the  title, 
scope  and  content  of  each  session;  and, 
how  each  session  relates  to  the  overall 
institute  theme.  The  syllabus  must 
therefore  indicate  the  subject  matter  for 
each  lecture  or  panel  discussion, 
confirm  or  provisionally  identify 
proposed  lecturers  and  discussants,  and 
clearly  show  how  assigned  readings  will 
support  each  session.  A  calendar  of  all 
activities  for  the  program  must  also  be 
included.  Overall,  proposals  will  be 
reviewed  on  the  basis  of  their  fullness, 
coherence,  clarity,  and  attention  to 
detail. 


Programs  must  comply  with  J-1  visa 
regulations.  Please  refer  to  the 
Solicitation  Package  for  further  details 
on  program  design  and  implementation, 
as  well  as  additional  information  on  all 
other  requirements. 

Budget  Guidelines:  Based  on  groups 
of  18  participants,  the  total  Bureau- 
funded  budget  (program  and 
administrative)  for  programs  one,  two 
and  three  above  should  be 
approximately  $176,000,  and  Bureau- 
funded  administrative  costs  as  defined 
in  the  budget  details  section  of  the 
solicitation  package  should  not  exceed 
$53,000.  Based  on  a  group  of  30 
participants,  the  total  Bureau-funded 
budget  (program  and  administrative)  for 
program  four  above  should  be 
approximately  $245,000,  and  Bureau- 
funded  administrative  costs  as  defined 
in  the  budget  details  section  of  the 
solicitation  package  should  not  exceed 
$56,000.  Justifications  for  any  costs 
above  these  amoiuits  must  be  clearly 
indicated  in  the  proposal  submission.  - 
Proposals  should  try  to  maximize  cost¬ 
sharing  in  cill  facets  of  the  program  and 
to  stimulate  U.S.  private  sector, 
including  foundation  and  corporate, 
support.  Applicants  must  submit  a 
comprehensive  budget  for  the  entire 
program.  The  Biureau  reserves  the  right 
to  reduce,  revise,  or  increase  proposal 
budgets  in  accordance  with  the  needs  of 
the  program,  and  availability  of  U.S. 
government  funding. 

Please  refer  to  the  “POGI”  in  the 
Solicitation  Package  for  complete 
institute  budget  guidelines  and 
formatting  instructions. 

Announcement  Name  and  Number: 
All  communications  with  the  Bmeau 
concerning  this  announcement  should 
refer  to  the  following  titles  and 
reference  numbers: 

1.  The  Civilization  of  the  United 
States — An  Introduction  (ECA/A/E/ 
USS-Ol-Ol-Dardeli) 

2.  U.S.  Foreign  Policy:  Foundations 
and  Formulation  (ECA/A/E/USS-01- 
02-Taylor) 

3.  The  U.S.  Constitution:  Origins, 
Evolution,  and  Contemporary  Issues 
(ECA/A/E/USS-Ol-03-Bate) 

4.  American  Studies  for  Foreign 
Secondary  School  Educators  (ECA/A/E/ 
USS-Ol-04-Emerson) 

For  Further  Information:  To  request  a 
Solicitation  Package  containing  more 
detailed  award  criteria,  required 
application  forms,  specific  budget 
instructions,  and  stemdard  guidelines  for 
proposal  preparation,  applicants  should 
contact:  , 

U.S.  Department  of  State,  Bureau  of 

Educational  and  Cultural  Affairs, 

Office  of  Academic  Exchange 

Programs,  Study  of  the  U.S.  Branch, 


State  Annex  44,  ECA/A/E/USS — 
Room  252,  301  4th  Street,  S.W., 
Washington,  D.C.  20547,  Attention: 
Richard  Taylor:  Telephone  number: 
(202)  619^557;  Fax  number:  (202) 
619-6790;  Internet  address: 
rtaylor@pd.state.gov. 

Please  specify  Senior  Program  Officer 
Richard  Taylor  on  all  inquiries  emd 
correspondence.  Interested  applicants 
should  read  the  complete  Federal 
Register  announcement  before 
addressing  inquiries  to  the  office  listed 
above  or  submitting  their  proposals. 
Once  the  RFP  deadline  has  passed, 
Bureau  staff  may  not  discuss  this 
competition  in  any  way  with  applicants 
until  after  the  proposal  review  process 
has  been  completed. 

To  Download  a  Solicitation  Package 
Via  Internet: 

The  entire  Solicitation  Package  may 
be  downloaded  firom  the  Bureau’s 
website  at  http://exchanges.state.gov/ 
education/rfys/.  Please  read  all 
information  before  downloading. 

Deadline  for  Proposals:  All  proposal 
copies  must  be  received  at  the  Bureau 
of  Educational  and  Cultural  Affairs  by 
5:00  p.m.  Washington  D.C.  time  on 
Wednesday,  January  10,  2001.  Faxed 
documents  will  NOT  be  accepted,  nor 
will  documents  postmeirked  January  10, 
2001  but  received  at  a  later  date.  It  is  the 
responsibility  of  each  applicant  to 
ensure  that  proposal  submissions  arrive 
by  the  deadline. 

Submissions:  Applicants  must  follow 
all  instructions  in  the  Solicitation 
Package.  The  original  and  13  copies  of 
the  complete  application  should  be  sent 
to: 

U.S.  Department  of  State,  Bureau  of 
Educational  and  Cultural  Affairs, 
Reference:  (insert  appropriate 
reference  number  from  above,  e.g. 
ECA/ A/E/U  SS-OO-xx-xxxxxx) , 
Program  Management  Staff,  ECA/EX/ 
PM,  Room  336,  State  Annex  44,  301 
4th  Street,  S.W.,  Washington,  D.C. 
20547. 

Applicants  should  also  submit  the 
“Executive  Summary”  and  “Proposal 
Narrative”  sections  of  the  proposal  on  a 
3.5"  diskette,  formatted  for  DOS.  This 
material  must  be  provided  in  ASCII  text 
(DOS)  format  with  a  maximum  line 
length  of  65  characters. 

Diversity,  Freedom  and  Democracy 
Guidelines 

Pursuant  to  the  Bureau’s  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  life.  “Diversity”  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
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not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio¬ 
economic  status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  hoth  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  “Support  for 
Diversity”  section  for  specific 
suggestions  on  incorporating  diversity 
into  the  total  proposal.  Public  Law  104— 
319  provides  that  “in  carrying  out 
programs  of  educational  and  cultural 
exchange  in  countries  whose  people  do 
not  fully  enjoy  freedom  and 
democracy,”  the  Bureau  “shall  take 
appropriate  steps  to  provide 
opportunities  for  participation  in  such 
programs  to  human  rights  and 
democracy  leaders  of  such  coimtries.” 
Public  Law  106-113  requires  that  the 
govenunents  of  the  countries  described 
above  do  not  have  inappropriate 
influence  in  the  selection  process. 
Proposals  should  reflect  advancement  of 
this  goal  in  their  program  contents,  to 
the  full  extent  deemed  feasible. 

Review  Process:  The  Bureau  will 
acknowledge  receipt  of  cdl  proposals 
and  will  review  them  for  technical 
eligibility.  Proposals  will  be  deemed 
ineligible  if  they  do  not  fully  adhere  to 
the  guidelines  stated  herein  and  in  the 
Solicitation  Package.  All  eligible 
proposals  will  be  reviewed  by  the 
program  office.  Eligible  proposals  will 
then  be  forwarded  to  panels  of  senior 
Bureau  officers  for  advisory  review. 
Proposals  may  also  be  reviewed  by  the 
Office  of  the  Legal  Advisor  or  by  other 
Bureau  elements.  Final  funding 
decisions  are  at  the  discretion  of  the 
Department  of  State’s  Assistant 
Secretary  for  Educational  and  Cultural 
Affairs.  Fined  technical  authority  for 
assistance  awards  (grants  or  cooperative 
agreements)  resides  with  the  Bureau’s 
Grants  Officer. 

Review  Criteria:  Technically  eligible 
applications  will  be  competitively 
reviewed  according  to  the  criteria  stated 
below.  Particular  weight  will  be  given  to 
items  one  and  two,  and  all  remaining 
criteria  will  be  evaluated  equally. 

1.  Overall  Quality:  Proposals  should 
exhibit  originality  and  substance, 
consonant  with  the  highest  standards  of 
American  teaching  and  scholarship. 
Program  design  should  reflect  the  main 
currents  as  well  as  the  debates  within 
the  subject  discipline  of  each  institute. 
Program  elements  should  be  coherently 
and  thoughtfully  integrated.  Lectures, 
panels,  field  visits  and  readings,  taken 
as  a  whole,  should  offer  a  balanced 
presentation  of  issues,  reflecting  both 
the  continuity  of  the  American 


experience  as  well  as  the  diversity  and 
dynamism  inherent  in  it. 

2.  Program  Planning  and 
Administration:  Proposals  should 
demonstrate  careful  planning.  The 
organization  and  structvue  of  the 
institute  should  be  clearly  delineated 
and  be  fully  responsive  to  all  program 
objectives.  A  program  syllabus  (noting 
specific  sessions  and  topical  readings 
supporting  each  academic  unit)  should 
be  included,  as  should  a  calendar  of 
activities.  The  travel  component  should 
not  simply  be  a  tom,  but  should  be  an 
integral  and  substemtive  part  of  the 
program,  reinforcing  and 
complementing  the  academic  segment. 
Proposals  should  provide  evidence  of 
continuous  administrative  and 
managerial  capacity  as  well  as  the 
means  by  which  program  activities  and 
logistical  matters  will  be  implemented. 

3.  Institutional  Capacity:  Proposed 
personnel,  including  faculty  and 
administrative  staff  as  well  as  outside 
presenters,  should  be  fully  qualified  to 
achieve  the  project’s  goals.  Library  and 
meeting  facihties,  housing,  meals, 
transportation  and  other  logistical 
arrangements  should  fully  meet  the 
needs  of  the  participants. 

4.  Support  for  Diversity:  Substantive 
support  of  the  bmeau’s  policy  on 
diversity  should  be  demonstrated.  This 
can  be  accomplished  through 
documentation,  such  as  a  written 
statement,  summarizing  past  and/or  on¬ 
going  activities  and  efforts  that  further 
the  principle  of  diversity  within  the 
organization  and  its  activities.  Program 
activities  that  address  this  issue  should 
be  highlighted. 

5.  Experience:  Proposals  should 
demonstrate  an  institutional  record  of 
successful  exchange  program  activity, 
indicating  the  experience  that  the 
organization  and  its  professional  staff 
have  had  in  working  with  foreign 
educators. 

6.  Evaluation  and  Follow-up:  A  plan 
for  evaluating  activities  during  the 
Institute  and  at  its  conclusion  should  be 
included.  Proposals  should  discuss 
provisions  made  for  follow-up  with 
returned  grantees  as  a  means  of 
establishing  longer-term  individual  and 
institutional  linkages. 

7.  Cost  Effectiveness:  Proposals 
should  maximize  cost-sharing  through 
direct  institutional  contributions,  in- 
kind  support,  and  other  private  sector 
support.  Overhead  and  administrative 
components,  including  salaries  and 
honoraria,  should  be  kept  as  low  as 
possible. 

Authority:  Overall  grant  making  authority 
for  this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act  of 
1961,  Public  Law  87-256,  as  amended,  also 


known  as  the  Fulbright-Hays  Act.  The 
purpose  of  the  Act  is  “to  enable  the 
Government  of  the  United  States  to  increase 
mutual  understanding  between  the  people  of 
the  United  States  and  the  people  of  other 
countries  *  *  *;  to  strengthen  the  ties  which 
unite  us  with  other  nations  by  demonstrating 
the  educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other  nations 
*  *  *  and  thus  to  assist  in  the  development 
of  friendly,  sympathetic  and  peaceful 
relations  between  the  United  States  and  the 
other  countries  of  the  world.” 

Notice:  The  terms  and  conditions 
published  in  this  RFP  are  binding  and 
may  not  be  modified  by  any  Bureau 
representative.  Explanatory  information 
provided  by  the  Bureau  that  contradicts 
published  language  will  not  be  binding. 
Issuance  of  this  RFP  does  not  constitute 
an  award  commitment  on  the  part  of  the 
Government.  The  Bureau  reserves  the 
right  to  reduce,  revise,  or  increase 
proposal  budgets  in  accordance  with  the 
needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification:  Final  awards  cannot  be 
made  imtil  funds  have  been 
appropriated  by  Congress,  and  allocated 
and  committed  through  internal  Bureau 
procedmes. 

Dated:  September  27,  2000. 

Helena  Kane  Finn, 

Prinicpal  Deputy  Assistant  Secretary,  Bureau 
of  Educational  and  Cultural  Affairs, 
Department  of  State. 

[FR  Doc.  00-25372  Filed  lO-^-OO;  8:45  am] 
BILUNG  CODE  4710-11-P 


DEPARTMENT  OF  STATE 

[Public  Notice  3429] 

Bureau  of  Educational  and  Cultural 
Affairs  Request  for  Proposals:  Future 
Leaders  Exchange  (FLEX)  Disability 
Reentry  Workshops 

action:  Request  for  Proposals. 

SUMMARY:  The  Office  of  Citizen 
Exchanges,  Youth  Programs  Division,  of 
the  Bureau  of  Educational  and  Cultural 
Affairs  announces  an  open  competition 
for  the  FLEX  Disability  Reentry 
Workshops.  Public  and  private  non¬ 
profit  organizations  meeting  the 
provisions  described  in  IRS  regulation 
26  CFR  1.501(c)  may  submit  proposals 
for  the  conduct  of  special  year-end 
reentry  workshops  for  students  with 
disabilities  participating,  respectively, 
in  the  2000/01  and  2001/02  Future 
Leaders  Exchange  (FLEX)  programs. 
Approximately. 12-15  students  will 
participate  each  year  (a  total  of  25-30). 
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All  programs  must  comply  with  J-1  visa 
regulations.  Please  refer  to  the 
Solicitation  Package  for  further 
information. 

Budget  Guidelines:  Applicants  must 
submit  a  comprehensive  budget  for  the 
entire  program.  Awards  may  not  exceed 
$55,000.  There  must  be  a  summary 
budget  as  well  as  breakdowns  reflecting 
both  administrative  and  program 
budgets.  Applicants  may  provide 
separate  sub-budgets  for  each  program 
component,  phase,  location,  or  activity 
to  provide  clarification.  Administrative 
costs  should  be  kept  as  low  as  possible. 
Cost  sharing  is  encoiuaged.  Allowable 
costs  for  the  program  include  the 
following: 

(1)  Transportation  for  participants  from 
their  host  city /town  to  workshop  site 

(2)  Daily  travel  at  workshop  site  location 

(3)  Room  and  board  during  the  time  of 
the  workshops 

(4)  Rental  of  facilities  and  equipment 

(5)  Fees  for  related  activities/excursions 

(6)  Honoraria  for  speakers/trainers,  as 
appropriate 

(7)  Necessary  reasonable 
accommodations 

Please  refer  to  the  Solicitation 
Package  for  complete  budget  guidelines 
and  formatting  instructions. 

Announcement  Title  and  Number:  All 
correspondence  with  the  Bureau 
concerning  this  RFP  should  reference 
the  above  title  and  number  ECA/PE/C- 
00-75. 

FOR  FURTHER  INFORMATION  CONTACT:  The 

Youth  Programs  Division,  Office  of 
Citizen  Exchemges,  ECA/PE/C/PY,  Room 
568,  U.S.  Department  of  State,  301  4th 
Street,  SW,  Washington,  DC  20547, 
phone:  202/619-6299,  fax:  202/619- 
5311,  e-mail:  <daronson@pd.state.gov> 
to  request  a  Solicitation  Package.  The 
Solicitation  Package  contains  detailed 
award  criteria,  required  application 
forms,  specific  budget  instructions,  and 
standard  guidelines  for  proposal 
preparation.  Please  specify  Bureau 
Program  Officer  Diana  Aronson  on  all 
other  inquiries  and  correspondence. 

Please  read  the  complete  Federal 
Register  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFP  deadline  has  passed.  Bureau 
staff  may  not  discuss  diis  competition 
with  applicants  until  the  proposal 
review  process  has  been  completed. 

To  Download  a  Solicitation  Package 
Via  Internet:  The  entire  Solicitation 
Package  may  be  downloaded  from  the 
Bureau’s  website  at  ^ 

http :/ / exchanges.state.gov/ education/ 
rfps. 

Please  read  all  information  before 
downloading. 

Deadline  for  Proposals:  All  proposal 
copies  must  be  received  at  the  Bureau 


of  Educational  and  Cultural  Affairs  by  5 
p.m.  Washington,  DC  time  on  Monday, 
December  4,  2000.  Faxed  documents 
will  not  be  accepted  at  any  time. 
Documents  postmarked  the  due  date  but 
received  on  a  later  date  will  not  be 
accepted.  Each  applicant  must  ensure 
that  the  proposals  are  received  by  the 
above  deadline. 

Applicants  must  follow  all 
instructions  in  the  Solicitation  Package. 
The  original  and  seven  copies  of  the 
application  should  be  sent  to:  U.S. 
Department  of  State,  SA-44,  Bureau  of 
Educational  and  Cultural  Affairs,  Ref.: 
ECA/PE/C-01-75,  Program 
Management,  ECA/EX/PM,  Room  336, 
301  4th  Street,  SW,  Washington,  DC 
20547. 

Diversity,  Freedom  and  Democracy 
Guidelines 

Piu-suant  to  the  Bureau’s  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultm-al  life.  “Diversity”  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio¬ 
economic  status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  “Support  for 
Diversity”  section  for  specific 
suggestions  on  incorporating  diversity 
into  the  total  proposal.  Public  Law  104- 
319  provides  that  “in  carrying  out 
programs  of  educational  and  cultural 
exchange  in  countries  whose  people  do 
not  fully  enjoy  freedom  and 
democracy,”  the  Bureau  “shall  take 
appropriate  steps  to  provide 
opportunities  for  participation  in  such 
programs  to  human  rights  and 
democracy  leaders  of  such  countries.” 
Public  Law  106-113  requires  that  the 
governments  of  the  countries  described 
above  do  not  have  inappropriate 
influence  in  the  selection  process. 
Proposals  should  reflect  advancement  of 
these  goals  in  their  program  contents,  to 
the  full  extent  deemed  feasible. 

Review  Process 

The  Bureau  will  acknowledge  receipt 
of  all  proposals  and  will  review  them 
for  technical  eligibility.  Proposals  will 
be  deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  the  Public 
Diplomacy  section  overseas,  where 


appropriate.  Eligible  proposals  will  be 
forwarded  to  panels  of  Biu-eau  officers 
for  advisory  review.  Proposals  may  also 
be  reviewed  by  the  Office  of  the  Legal 
Adviser  or  by  other  Department 
elements.  Final  funding  decisions  are  at 
the  discretion  of  the  Department  of 
State’s  Assistant  Secretary  for 
Educational  and  Cultural  Affairs.  Final 
technical  authority  for  assistance 
awards  (grants  or  cooperative 
agreements)  resides  with  the  Bureau’s 
Grants  Officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  remk  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1.  Quality  of  the  program  idea: 
Proposals  should  exhibit  originality, 
substance,  precision,  and  relevance  to 
the  Bureau’s  mission. 

2.  Program  planning:  Detailed  agenda 
and  relevant  work  plan  should 
demonstrate  substantive  imdertakings 
and  logistical  capacity.  Agenda  and  plan 
should  adhere  to  the  program  overview 
and  guidelines  described  above. 

3.  Ability  to  achieve  program 
objectives:  Objectives  shoidd  be 
reasonable,  feasible,  and  flexible. 
Proposeds  should  clearly  demonstrate 
how  the  organization  will  meet  the 
program’s  objectives  and  plan. 

4.  Support  of  Diversity:  Proposals 
should  demonstrate  substantive  support 
of  the  Bureau’s  policy  on  diversity. 
Achievable  and  relevant  features  should 
be  cited  in  both  program  administration 

5.  Institutional  Capacity:  Proposed 
personnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  the  program  or  project’s  goals. 
Proposing  organization  should 
demonstrate  it  has  experience  with 
disability  progranuning  and 
international  youth  exchange,  as  well  as 
familiarity  with  the  culture  of  the  New 
Independent  States  (NIS)  of  the  former 
Soviet  Union. 

6.  Track  Record:  Proposals  should 
demonstrate  an  institutional  record  of 
successful  exchange  programs, 
including  responsible  fiscal 
management  and  full  compliance  with 
all  reporting  requirements  for  past 
Bureau  grants  as  determined  by  Bureau 
Grant  Staff.  The  Bmeau  will  consider 
the  past  performance  of  prior  recipients 
and  the  demonstrated  potential  of  new 
applicants. 

7.  Multiplier  effect/impact:  Proposed 
programs  should  describe  how 
workshop  participants  will  be  motivated 
and  enabled  to  reach  out  to  other 
individuals  with  disabilities  in  their 
home  countries. 
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8.  Follow-on  Activities:  Proposals 
should  describe  how  workshop 
participants  will  be  provided  with 
knowledge  and  tools  that  will  prepare 
them  to  work  in  support  of  disability 
rights  in  their  home  countries. 

9.  Project  Evaluation:  Proposals 
should  include  a  plan  to  evduate  the 
activity’s  success.  A  draft  siurvey 
questionnaire  or  other  technique  plus 
description  of  a  methodology  to  use  to 
link  outcomes  to  original  project 
objectives  is  recommended.  Successful 
applicants  will  be  expected  to  submit  a 
final  report  cifter  the  project  has  been 
completed. 

10.  Cost-effectiveness/Cost  Sharing: 
The  overhead  and  administrative 
components  of  the  proposal,  including 
salaries  and  honoraria,  should  be  kept 
as  low  as  possible.  All  other  items 
should  be  necessary  and  appropriate. 
Proposals  should  maximize  cost-sharing 
through  other  private  sector  support  as 
well  as  institutional  direct  funding 
contributions. 

Authority 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  Public  Law  87-256,  as 
amended,  also  known  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  “to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries  *  *  *; 
to  stren^en  the  ties  which  imite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *  *  *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world.”  The  funding  authority  for 
the  program  above  is  provided  through 
legislation  of  the  Freedom  Support  Act. 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  Bureau  representative. 
Explanatory  information  provided  by 
the  Bmreau  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  The  Bureau  reserves  the 
right  to  reduce,  revise,  or  increase 
proposal  budgets  in  accordance  with  the 
needs  of  the  program  and  the 
availability  of  fimds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 


Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  Bureau  procedures. 

Dated:  September  29,  2000. 

Helena  Kane  Finn, 

Principal  Deputy  Assistant  Secretary  for 
Educational  and  Cultural  Affairs,  Department 
of  State. 

[FR  Doc.  00-25650  Filed  10-4-00;  8:45  am] 
BILLING  CODE  4710-05-l> 


DEPARTMENT  OF  STATE 

[Public  Notice#;  3413] 

U.S.  Advisory  Commission  on  Pubiic 
Dipiomacy;  Notice  of  Meeting 

The  U.S.  Advisory  Commission  on 
Public  Diplomacy,  reauthorized 
pursuant  to  Public  Law  106-113  (H.R. 
3194,  Consolidated  Appropriations  Act, 
2000),  will  meet  on  Friday,  October  20, 
2000  in  Room  600,  301  4th  St.,  SW, 
Washington,  D.C.  from  10:30  a.m.  to 
12:30  p.m. 

The  Commission  will  discuss  the 
release  of  its  report  on  the  consolidation 
of  USIA  into  the  State  Department  and 
the  effectiveness  of  U.S.  public 
diplomacy  in  the  former  Soviet  Union. 

Members  of  the  general  public  may 
attend  the  meeting,  though  attendance 
of  public  members  will  be  limited  to  the 
seating  available.  Access  to  the  building 
is  controlled,  and  individual  building 
passes  are  required  for  all  attendees. 
Persons  who  plan  to  attend  should 
contact  David  J.  Kramer,  Executive 
Director,  at  (202)  619-^463. 

September  29,  2000. 

David  J.  Kramer, 

Executive  Director,  U.S.  Advisory 
Commission  on  Public  Diplomacy, 
Department  of  State. 

[FR  Doc.  00-25781  Filed  10-^1-00;  8:45  am] 
BILUNG  CODE  4710-11-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Agency  information  Collection  Activity 
Under  0MB  Review 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3.501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 


of  Management  and  Budget  (OMB)  for 
extension  of  currently  approved 
collection.  The  ICR  describes  the  natme 
of  their  information  collection  and  the 
expected  burden.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  the  following 
collection  of  information  was  published 
on  June  30,  2000,  (FR  65,  page  40716). 
DATES:  Comments  must  be  submitted  on 
or  before  November  6,  2000.  A  comment 
to  OMB  is  most  effective  if  OMB 
receives  it  within  30  days  of 
publication. 

FOR  FURTHER  INFORMATION  CONTACT:  Judy 
Street  on  (202)  267-9895. 

SUPPLEMENTARY  INFORMATION: 

Federal  Aviation  Administration  (FAA) 

Title:  Office  of  the  Associate 
Administrator  for  Commercial  Space 
Standards  Survey. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

OMB  Control  Number:  2120-0611. 

Forms(s):  N/A. 

Affected  Public:  Approximately  300 
representatives  of  the  U.S.  commercial 
launch  industry  and  other  industry 
representatives  from  related  industries 
such  as  U.S.  satellite  manufacturers  and 
users,  as  well  as  representatives  from 
businesses  and  associations  which  have 
an  interest  in  our  business-related 
concerns  with  the  U.S.  commercial 
launch  industry. 

Abstract:  This  survey  is  being 
disseminated  to  collect  industry  input 
on  the  Customer  Service  standards 
published  and  disseminated  by  the 
Office  of  the  Associate  Administrator  for 
commercial  Space  Transportation 
(AST). 

Estimated  Annual  Burden  Hours:  300 
hours  annually. 

ADDRESSES:  Send  conunents  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725 — 17th  Street,  NW., 
Washington,  DC  20503,  Attention  FAA 
Desk  Officer. 

Comments  are  invited  on  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department’s  estimate  of  the  burden 
on  the  proposed  information 
collections;  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  ways  to  minimize  the 
bmden  of  the  collection  of  information 
on  respondents,  in  including  the  use  of 
automated  collection  techniques  of 
other  forms  of  information  technology. 
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Issued  in  Washington,  DC,  on  September 
29,  2000. 

Patricia  W.  Carter, 

Acting  Manager,  Standards  and  Information 
Division,  APF-100.  * 

[FR  Doc.  00-25641  Filed  10-4-00;  8:45  am] 
BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Agency  Information  Collection  Activity 
Under  0MB  Review 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
extension  of  currently  approved 
collection.  The  ICR  describes  the  nature 
of  the  information  collection  and  the 
expected  burden.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  the  following 
collection  of  information  was  published 
on  May  9,  2000,  [FR  65,  pages  26871- 
26872]. 

DATES:  Comments  be  submitted  on  or 
before  November  6,  2000.  A  comment  to 
OMB  is  most  effective  if  OMB  receives 
it  within  30  days  of  publication. 

FOR  FURTHER  INFORMATION  CONTACT:  Judy 
Street  on  (202)  267-9895. 
SUPPLEMENTARY  INFORMATION: 

Federal  Aviation  Administration  (FAA) 

Title;  Notice  and  Approval  of  Airport 
Noise  and  Access  Restrictions. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

OMB  Control  Number:  2120-0563. 
Forms(s):  None. 

Affected  Public:  Estimated  annual 
count  is  8  (Airport  Operators,  and 
aircraft  operators). 

Abstract:  The  Airport  Noise  and 
Capacity  Act  of  1990  mandates  the 
formulation  of  a  national  noise  policy. 
One  part  of  the  mandate  is  the 
development  of  a  national  program  to 
review  noise  and  access  restrictions  on 
the  operation  of  Stage  2 ’and  3  aircraft. 
14  CFR  part  161  is  the  principal  means 
to  implement  this  part  of  the  Act. 
Respondents  are  airport  operators 
proposing  voluntary  agreements  and/or 
mandatory  restrictions  on  Stage  2  and 
Stage  3  aircraft  operations,  and  aircraft 
operators  that  request  reevaluation  of  a 
restriction. 


Estimated  Annual  Burden  Hours: 
30,000  annually. 

ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725 — 17th  Street,  NW., 
Washington,  DC  20503,  Attention  FAA 
Desk  Officer. 

Comments  are  invited  on  whether  the 
proposed  collection  of  information  is 
necesscuy  for  the  proper  performance  of 
the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department’s  estimate  of  the  burden 
of  the  proposed  information  collections; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  in  including  the  use  of 
automated  collection  techniques  of 
other  forms  of  information  technology. 

Issued  in  Washington,  DC,  on  September 
27,  2000. 

Steve  Hopkins, 

Manager,  Standards  and  Information 
Division,  APF-100. 

[FR  Doc.  00-25645  Filed  10-4-00;  8:45  am] 
BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

[Summary  Notice  No.  PRE-2000-55] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA’s  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 

The  purpose  of  this  notice  is  to  improve 
the  public’s  awareness  of,  and 
participation  in,  this  aspect  of  FAA’s 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  November  6,  2000. 


ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Docket 
Management  Facility,  U.S.  Department 
of  Transportation,  Docket  No.  FAA- 
2000-8016,  400  Seventh  Street,  SW., 
Nassif  Building,  Room  Plaza  401, 
Washington,  DC  20590. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Plaza  401,  Docket  Management 
Facility,  U.S.  Department  of 
Transportation,  400  Seventh  Street, 

SW.,  Nassif  Building,  Washington,  DC 
20590;  telephone  1-800-647-5527. 

FOR  FURTHER  INFORMATION  CONTACT: 

Forest  Rawls  (202)  267-8033,  or 
Vanessa  Wilkins  (202)  267-8029  Office 
of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 

Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
§11.85  and  11.91  of  Part  11  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  11). 

Issued  in  Washington,  DC  on  October  2, 
2000. 

Donald  P.  Byme, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  For  Exemption 

docket  No.:  FAA-20000-8016  (Old 
Docket  Number  30040) 

Petitioner:  Jerry  L.  Adams,  et  al 

Section  of  the  FAR  Affected:  14  CFR 
121.383(c) 

Description  of  Relief  Sought:  To  permit 
69  airline  pilots  seeking  exemptions 
from  the  age  60  rule,  to  serve  as  pilots 
in  air  carrier  operations  after  their 
sixtieth  birthdays,  subject  to 
appropriate  periodic  proficiency  and 
fitness  requirements,  and  based  on  the 
recommendation  of  the  Age  60 
Exemption  Panel.  (The  Age  60 
Exemption  Panel  was  formed 
privately  in  1999  to  evaluate  the 
medical/neuropsychological  status  of 
airline  pilots  seeking  exemptions  from 
the  age  60  rule.  It  was  not  formed  or 
supervised  by  the  FAA.)  This  request 
for  exemption  was  originally  denied 
on  July  30,  2000,  Docket  No.  30040. 
The  petition  for  exemption  is 
reopened  for  public  comment  and 
reconsideration  by  the  FAA.  Personal 
medical  records  submitted  in  support 
of  the  petition  are  not  included  in  the 
public  docket. 

[FR  Doc.  00-25646  Filed  10-4-00;  8:45  am] 
BILLING  CODE  491&-13-M 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Petition  for  Waiver  of  Compliance 

In  accordance  with  Part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR), 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  a  waiver  of  compliance 
with  certain  requirements  of  its  safety 
standards.  The  individual  petition  is 
described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested,  and  the  petitioner’s 
argiunents  in  favor  of  relief. 

Appalachian  Rail  Car  Services,  Inc. 

[Docket  Number  FRA— 2000— 7947] 
Appalachian  Rail  Ceir  Services,  Inc,  on 
behalf  of  Big  Eagle  Rail  LLC,  has 
petitioned  for  a  permanent  waiver  of 
compliance  for  one  locomotive  from  the 
requirements  of  the  Safety  Glcizing 
Standards,  49  CFR  Part  223,  which 
requires  certified  glcizing  in  all 
locomotive  windows,  except  those 
locomotives  used  in  yard  service.  The 
petitioner  indicates  that  the  locomotive 
is  used  in  captive  service  hauling  coal 
from  a  mine  to  a  coal  dock  a  distance 
of  six  miles  in  Winifrede,  West  Virginia. 
The  petitioner  states  that  the 
locomotive,  a  SW  1500  switcher,  is  only 
partially  equipped  with  FRA  certified 
glazing. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  bearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  commimications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  FRA-2000- 
7947)  and  must  be  submitted  in 
triplicate  to  the  Docket  Clerk,  DOT 
Central  Docket  Management  Facility, 
Room  PL-401,  Washington,  D.C., 
20590-0001.  Communications  received 
within  45  days  of  the  date  of  this  notice 
will  be  considered  by  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  horns  (9  a.m.-5  p.m.)  at  DOT 
Central  Docket  Management  Facility, 
Room  PL-401  (Plaza  Level),  400 


Seventh  Street  SW.,  Washington,  DC, 
20590.  All  dociunents  in  the  public 
docket  are  also  available  for  inspection 
and  copying  on  the  Internet  at  the 
docket  facility’s  Web  site  at 
http://dms.dot.gov. 

Issued  in  Washington,  DC.  on  October  1, 
2000. 

Grady  C.  Cothen,  Jr., 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 

[FR  Doc.  00-25624  Filed  10-4-00;  8:45  am] 
BILUNG  CODE  4910-06-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 
Petition  for  Waiver  of  Compliance 

In  accordance  with  Part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR), 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  a  waiver  of  compliance 
with  certain  requirements  of  its  safety 
standards.  The  individual  petition  is 
described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested,  and  the  petitioner’s 
argiunents  in  favor  of  relief. 

Charlotte  Southern  Railroad 

[Docket  Number  FRA— 2000-7929] 

The  Adrian  &  Blissfield  Rail  Road 
Company  of  Madison  Heights,  Michigan 
has  petitioned  on  behalf  of  Charlotte 
Southern  Railroad  Company  (CHS)  for  a 
permanent  waiver  of  compliance  for  one 
locomotive  from  the  requirements  of  the 
Railroad  Safety  Appliance  Standards,  49 
CFR  Part  231.30,  which  requires  all 
locomotives  used  in  switching  service 
be  equipped  with  four  comer  stairway 
openings  and  each  stairway  opening 
must  be  equipped  with  two  vertical 
handholds.  The  waiver  request  is  for  a 
65  ton  mid-cab  locomotive  built  by 
General  Electric  in  1956.  The 
locomotive  is  equipped  with  one  set  of 
ladder  style  steps  on  each  side  leading 
to  the  cab.  CHS  indicates  that  the 
locomotive  is  used  in  switching  service 
over  3.22  miles  at  a  speed  not  to  exceed 
10  mph.  All  switching  movements  are 
made  with  the  locomotive  attached  and 
air  brakes  cut  in. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 


the  end  of  the  conunent  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  [e.g..  Waiver 
Petition  Docket  Nmnber  FRA-200(>- 
7929)  and  must  be  submitted  in 
triplicate  to  the  Docket  Clerk,  DOT 
Central  Docket  Memagement  Facility, 
Room  PL— 401,  Washington,  D.C., 
20590-0001.  Communications  received 
within  45  days  of  the  date  of  this  notice 
will  be  considered  by  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m.-5  p.m.)  at  DOT 
Central  Docket  Management  Facility, 
Room  PL-401  (Plaza  Level),  400 
Seventh  Street  SW.,  Washington,  DC, 
20590.  All  dociunents  in  the  public 
docket  are  also  available  for  inspection 
and  copying  on  the  Internet  at  the 
docket  facility’s  Web  site  at 
http://dms.dot.gov. 

Issued  in  Washington,  DC.  on  October  1, 
2000. 

Grady  C.  Cothen,  Jr., 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 

[FR  Doc.  00-25627  Filed  lO-^t-OO;  8:45  am] 
BILUNG  CODE  4910-06-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 
Petition  for  Waiver  of  Compliance 

In  accordance  with  Part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR), 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  a  waiver  of  compliance 
with  certain  requirements  of  its  safety 
standards.  The  individual  petition  is 
described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested,  and  the  petitioner’s 
arguments  in  favor  of  relief. 

CSX  Transportation 

[Docket  Number  FRA-2000-7701] 

The  CSX  Transportation  (CSX)  seeks 
a  wcuver  of  compliance  for  locomotives 
that  operate  (move  over)  hump  yard 
retarders  from  the  requirements  of  the 
Locomotive  Safety  Standards,  49  CFR 
Part  229.123,  which  requires  each  lead 
locomotive  be  equipped  with  an  end 
plate,  pilot  plate,  or  snow  plow,  that 
extends  across  both  rails  at  a  maximum 
clearance  of  six  inches.  CSX  indicates 
that  due  to  the  height  of  the  retarders 
(2  3/4  inches  over  top  of  rail)  it  is  not 
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uncommon  for  locomotive  pilots  to 
strike  the  retarder.  If  the  waiver  is 
granted,  CSX  would  increase  the  height 
of  the  pilot  plates  on  locomotives 
assigned  to  hump  yard  service  to  nine 
inches,  these  locomotives  would  be 
restricted  to  trailing  position  outside 
hump  yard  and  when  moving  over  the 
railroad  for  service  or  re-assignment. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportimity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  FRA-2000- 
7701)  and  must  be  submitted  in 
triplicate  to  the  Docket  Clerk,  DOT 
Central  Docket  Management  Facility, 
Room  PLi-401,  Washington,  DC,  20590- 
0001.  Commimications  received  within 
45  days  of  the  date  of  this  notice  will 
be  considered  by  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  commimications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m.-5  p.m.)  at  DOT 
Central  Docket  Management  Facility, 
Room  PL-401  (Plaza  Level),  400 
Seventh  Street  S.W.,  Washington,  DC, 
20590.  All  documents  in  the  public 
docket  are  also  available  for  inspection 
and  copying  on  the  Internet  at  the 
docket  facility’s  Web  site  at  http:// 
dms.dot.gov. 

Issued  in  Washington,  DC  on  October  1, 
2000. 

Grady  C.  Cothen,  )r.. 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 

[FR  Doc.  00-25630  Filed  10-4-00;  8:45  am] 
BILLING  CODE  491(M)6-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 
Petition  for  Waiver  of  Compliance 

In  accordance  with  Part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR), 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  a  waiver  of  compliance 
with  certain  requirements  of  its  safety 
standards.  The  individual  petition  is 
described  below,  including  the  party 


seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested,  and  the  petitioner’s 
arguments  in  favor  of  relief. 

Detroit  Connecting  Railroad  Company 

[Docket  Number  FRA-2000— 7928] 

The  Adrian  &  Blissfield  Rail  Road 
Company  of  Madison  Heights,  Michigan 
has  petitioned  on  behalf  of  Detroit 
Connecting  Railroad  Company  (DCON) 
for  a  permanent  waiver  of  compliance 
for  one  locomotive  firom  the 
requirements  of  the  Railroad  Safety 
Appliance  Standards,  49  CFR  Part 
231.30,  which  requires  all  locomotives 
used  in  switching  service  to  be 
equipped  with  four  comer  stairway 
openings  emd  each  stairway  opening 
must  be  equipped  with  two  vertical 
handholds.  The  waiver  request  is  for  a 
65  ton  mid-cab  locomotive  built  by 
General  Electric  in  1942.  The 
locomotive  is  equipped  with  one  set  of 
ladder  style  steps  on  each  side  leading 
to  the  cab.  DCON  indicates  that  the 
locomotive  is  used  in  switching  service 
over  2.29  miles  at  a  speed  not  to  exceed 
10  mph.  All  switching  movements  are 
made  with  the  locomotive  attached  and 
air  brakes  cut  in. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  emd 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  FRA-2000- 
7928)  and  must  be  submitted  in 
triplicate  to  the  Docket  Clerk,  DOT 
Central  Docket  Management  Facility, 
Room  PL-401,  Washington,  D.C., 
20590-0001.  Communications  received 
within  45  days  of  the  date  of  this  notice 
will  be  considered  by  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m.-5  p.m.)  at  DOT 
Central  Docket  Management  Facility, 
Room  PL— 401  (Plaza  Level),  400 
Seventh  Street  SW.,  Washington,  DC, 
20590.  All  documents  in  the  public 
docket  are  also  available  for  inspection 
and  copying  on  the  Internet  at  the 
docket  facility’s  Web  site  at  http:// 
dms.dot.gov. 


Issued  in  Washington,  DC.  on  October  1, 
2000. 

Grady  C.  Cothen,  Jr., 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 

[FR  Doc.  00-25625  Filed  10-4-00;  8:45  am] 
BILUNG  CODE  49ia-06-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 
Petition  for  Waiver  of  Compliance 

In  accordance  with  Part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR), 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  a  waiver  of  compliance 
with  certain  requirements  of  its  safety 
stcmdards.  The  individual  petition  is 
described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested,  and  the  petitioner’s 
arguments  in  favour  of  relief. 

Inman  Service  Company 

[Docket  Number  FRA— 2000— 7586] 

The  Inman  Service  Company  of 
Bajdown,  Texas,  has  petitioned  on 
behalf  of  Watco  Switching  Company  for 
a  temporary  waiver  of  compliance  for 
one  locomotive  firom  the  requirements 
of  the  Safety  Glazing  Standards,  49  CFR 
Part  223,  which  requires  certified 
glazing  in  all  locomotive  windows, 
except  those  locomotives  used  in  yard 
service.  The  railroad  indicates  that  the 
locomotive  is  used  in  switching  service 
within  the  Greensport  Industrial  Park, 
in  Houston,  Texas.  They  also  indicate 
that  some  of  the  cab  windows  meet  the 
FRA  glazing  requirements  The 
locomotive  is  scheduled  to  be  re-built 
within  two  years  at  which  time  all 
windows  will  be  replaced  with  FRA 
compliant  glazing. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  [e.g.,  Waiver 
Petition  Docket  Number  FRA-2000- 
7586)  and  must  be  submitted  in 
triplicate  to  the  Docket  Clerk,  DOT 
Central  Docket  Management  Facility, 
Room  PL-401,  Washington,  DC,  20590- 
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0001.  Communications  received  within 
45  days  of  the  date  of  this  notice  will 
be  considered  by  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  commimications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m.-5  p.m.)  at  DOT 
Central  Docket  Management  Facility, 
Room  PL-401  (Plaza  Level),  400 
Seventh  Street  SW.,  Washington,  DC 
20590.  All  documents  in  the  public 
docket  are  also  available  for  inspection 
and  copying  on  the  Internet  at  the 
docket  facility’s  Web  site  at 
http://dms.dot.gov. 

Issued  in  Washington,  DC  on  October  1, 
2000. 

Grady  C.  Cothen,  )r.. 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 

[FR  Doc.  00-25626  Filed  10-4-00;  8:45  am] 
BILUNG  CODE  4910-06-Pl 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 
Petition  for  Waiver  of  Compliance 

In  accordance  with  Part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR), 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  a  waiver  of  compliance 
with  certain  requirements  of  its  safety 
standards.  The  individual  petition  is 
described  below,  including  the  party 
seeldng  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested,  and  the  petitioner’s 
arguments  in  favor  of  relief. 

Thrall  Car  Manufacturing  Company 

[Docket  Number  FRA-1999-6358] 

Thrall  Car  Manufactvuing  Company 
(TCMC)  seeks  a  permanent  waiver  of 
compliance  with  certain  provisions  of 
the  Railroad  Safety  Appliance 
Standards,  49  CFR  Part  231.24,  as  they 
apply  to  auto  carrying  railcars  as 
follows: 

1.  Use  the  reduced  wording  described 
in  Parts  231.24(j)(l)  and  231.24(j)(2) 
rather  than  231.27(j)(l)  and  (j)(2).  Part 
231.24.(j)(l)  states  “That  section  of  each 
car  more  than  fifteen  (15)  feet  above  the 
top  of  the  rail  shall  be  painted  with 
contrasting  reflectorized  paint  and  shall 
bear  the  words  “No  running  boards”  to 
the  left  of  center  and  “Excess  height 
car”  to  the  right  of  center.”  Section 
231.24(j)(2)  states  “On  each  side  sill 
near  end  comer  there  shall  be  painted 
a  yellow  rectangular  area  with  a  three- 
fourths  (%)  inch  black  border 
containing  the  words  “This  car  excess 


height-no  running  board”  Lettering  to  be 
not  less  than  one  and  one-half  (IV2) 
inches  high.” 

Thrall  Car  Manufacturing  Company 
(TCMC)  has  petitioned  to  eliminate  the 
stencilling  regarding  mnning  boards  on 
these  cars  accoimt  of  the  cars  not  being 
so  equipped. 

2.  They  request  that  the  word  material 
be  substituted  for  paint  in  this  section 
to  permit  utilizing  new  technologiced 
advancements  in  reflectorization. 

3.  Section  231.  24(j)(2)  requires  that 
“On  each  side  sill  near  end  comer  there 
shall  be  painted  a  yellow  rectangular 
area  with  a  three-fourths  (%)  inch  black 
border  containing  the  words  “This  car 
excess  height*  *  *  TCMC  has 
petitioned  to  relocate  this  stencil/ decal 
ft’om  the  side-sill,  if  room  is  not 
available,  to  the  shear  panel  of  the  auto 
rack.”  The  stencil/decd  will  be  located 
as  low  as  possible  on  three  of  the 
comers  and  directly  above  the 
handbrake  on  the  “BL”  comer. 

4.  TCMC  requests  that  “contrasting 
color”  borders  be  allowed  on  cars  with 
a  dark  exterior  paint  where  a  black 
border,  required  in  231.24(j)(2)  and 
231.27(j)(2),  would  not  be  readily 
visible. 

5.  TCMC  requests  that  the  maximum 
allowable  mis^ignment  between  the 
front  inside  edge  of  the  auto  rack  ladder 
style  to  the  inside  edge  of  the  flat  car  sill 
step  be  increased  fi'om  the  dimensions 
listed  in  Motive  Power  and  Equipment 
Technical  Bulletin  98-05  to  six  (6) 
inches.  This  relief  woiild  be  consistent 
with  guidelines  set  forth  in  AAR’s 
Manual  of  Standards  and  Recommended 
Practices,  S-2038-85,  2.3.4. 

FRA  does  not  anticipate  scheduling  a 
public  hearing  in  connection  with  these 
proceedings  since  the  facts  do  not 
appear  to  warrant  a  hearing.  If  any 
interested  party  desires  an  opportunity 
for  oral  comment,  they  should  notify 
FRA,  in  writing,  before  the  end  of  the 
comment  period  and  specify  the  basis 
for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  FRA— 1999- 
6358)  and  must  be  submitted  to  the 
Docket  Clerk,  DOT  Central  Docket 
Management  Facility,  Room  PL-401, 
Washington,  DC  20590-0001. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practicable.  All  written  commimications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m.-5  p.m.)  at  the 
above  facility.  All  documents  in  the 


public  docket  are  also  available  for 
inspection  and  copying  on  the  Internet 
at  the  docket  facility’s  web  site  at 
http://dms.dot.gov. 

Issued  in  Washington,  DC  on  October  1, 
2000. 

Grady  C.  Cothen,  Jr., 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 

[FR  Doc.  00-25629  Filed  10-4-00;  8:45  am] 
BILUNG  CODE  4910-06-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
the  Requirements  of  Title  48  Code  of 
Federal  Regulations  Part  236 

Pursuant  to  Title  49  Code  of  Federal 
Regulations  (CFR)  Part  235  and  49 
U.S.C.  20502(a),  the  following  railroads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  Part  236  as 
detailed  below. 

[Docket  No.  FRA-2000-7780] 

Applicant:  Paducah  &  Louisville 
Rciilway,  Incorporated,  Mr.  D.  Edwards, 
General  Supervisor  of  Signals  and 
Structures,  1500  Kentucky  Avenue, 
Paducah,  Kentucky  42003. 

Paducah  &  Louisville  Railway, 
Incorporated  seeks  approval  of  the 
proposed  modification  of  the  traffic 
control  system,  on  the  single  main  track, 
near  Charleston,  Kentucky,  Hopkins 
County,  milepost  JK  157.13,  consisting 
of  the  discontinuance  and  removal  of 
Control  Point  Six  Vein  and  associated 
controlled  signals  2R  and  2L.  The 
proposed  changes  are  associated  with 
the  installation  of  electronic  coded  track 
circuits  and  pole  line  elimination. 

The  reason  given  for  the  proposed 
changes  is  that  Six  Vein  Mine  has  long 
been  closed  and  all  switches  and  tracks 
have  been  removed;  the  location  is  no 
longer  needed,  and  maintenance  costs 
will  be  reduced. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  protestant  in  the 
proceeding.  Additionally,  one  copy  of 
the  protest  shall  be  furnished  to  the 
applicant  at  the  address  listed  above. 

All  communications  concerning  this 
proceeding  should  be  identified  by  the 
docket  number  and  must  be  submitted 
to  the  Docket  Clerk,  DOT  Central  Docket 


59500 


Federal  Register / Vol.  65,  No.  194 /Thursday,  October  5,  2000 /Notices 


Management  Facility,  Room  PI-401, 
Washington,  DC  20590—0001. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  he 
considered  by  the  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  dining  regular 
business  hours  (9  a.m.— 5  p.m.)  at  DOT 
Central  Docket  Management  Facility, 
Room  PI-401  (Plaza  Level),  400  Seventh 
Street,  SW.,  Washington,  DC  20590- 
0001.  All  documents  in  the  public 
docket  are  edso  available  for  inspection 
and  copying  on  the  internet  at  the 
docket  facility’s  Web  site  at 
h  Up  -.//dms.dot.gov. 

FRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington,  D.C.  on  October  1, 
2000. 

Grady  C.  Cothen,  Jr., 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 

[FR  Doc.  00-25628  Filed  10-4-00;  8:45  am] 
BILLING  CODE  4910-06-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

Proposed  Renewal  of  Information 
Collection;  Comment  Request 

AGENCY:  Office  of  the  Comptroller  of  the 
Currency  (OCC),  Treasury. 

ACTION:  Notice  and  request  for  comment. 

SUMMARY:  The  OCC,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  a  continuing  information 
collection,  as  required  by  the  Paperwork 
Reduction  Act  of  1995.  Currently,  the 
OCC  is  soliciting  comment  concerning 
its  renewal  of  em  information  collection 
titled,  “(MA)-Real  Estate  Lending  and 
Appraisals — 12  CFR  34.” 

DATES:  You  should  submit  written 
comments  by  December  4,  2000. 
ADDRESSES:  You  should  direct  all 
written  comments  to  the 
Communications  Division,  Attention; 
1557-0190,  Third  Floor,  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street,  SW.,  Washington,  DC  20219.  In 


addition,  you  may  send  comments  by 
facsimile  transmission  to  (202)  874— 
5274,  or  by  electronic  mail  to 
regs.comments@occ.treas.gov.  You  can 
inspect  and  photocopy  the  comments  at 
the  OCC’s  Public  Reference  Room,  250 
E  Street,  SW.,  Washington,  DC,  between 
9:00  a.m.  and  5:00  p.m.  on  business 
days.  You  can  make  an  appointment  to 
inspect  the  comments  by  calling  (202) 
874-5043. 

FOR  FURTHER  INFORMATION  CONTACT:  You 
can  request  additional  information  fi-om 
or  a  copy  of  the  collection  firom  Jessie 
Dunaway  or  Camille  Dixon,  (202)874- 
5090,  Legislative  and  Regulatory 
Activities  Division  (1557-0190),  Office 
of  the  Comptroller  of  the  Currency,  250 
E  Street,  SW.,  Waslungton,  DC  20219. 
SUPPLEMENTARY  INFORMATION:  The  OCC 
is  proposing  to  extend  OMB  approval  of 
the  following  information  collection: 

Title:  (MAj-Real  Estate  Lending  and 
Appraisals — 12  CFR  34. 

OMB  Number:  1557-0190. 

Description:  The  collections  of 
information  contained  in  12  CFR  Part  34 
are  as  follows: 

Subpart  C  establishes  real  estate 
appraisal  requirements  that  a  national 
hank  must  follow  for  all  federally- 
related  real  estate  transactions.  These 
requirements  provide  protections  for  the 
bank,  further  public  policy  interests, 
arid  were  issued  pursuant  to  title  XI  of 
the  Financial  Institutions  Reform, 
Recovery,  and  Enforcement  Act  of  1989 
(12  U.S.C.  3331  et  seq.). 

Subpart  D  requires  that  a  national 
bank  adopt  and  maintain  written 
policies  for  real  estate  related  lending 
transactions.  These  requirements  ensure 
hank  safety  and  soundness  and  were 
issued  pursuant  to  section  304  of  the 
Federal  Deposit  Insurance  Corporation 
Improvement  Act  of  1991  (12  U.S.C. 
1828(o)). 

Subpart  E  requires  that  a  national 
bank  file  an  application  to  extend  the 
five-year  holding  period  for  Other  Real 
Estate  Owned  (OREO)  and  file  notice 
when  it  makes  certain  expenditures  for 
OREO  development  or  improvement 
projects.  These  requirements  further 
bank  safety  and  soundness  and  were 
issued  pursuant  to  12  U.S.C.  29. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Businesses  or  other 
for-profit;  individuals. 

Estimated  Number  of  Respondents: 
2,800. 

Estimated  Total  Annual  Responses: 
3,540. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Annual  Burden: 
240,160  burden  hours. 

An  agency  may  not  conduct  or 
sponsor,  and  a  respondent  is  not 


1 


required  to  respond  to,  an  information 
collection  unless  the  information 
collection  displays  a  currently  valid 
OMB  control  number. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  has  practical  utility; 

(b)  The  accuracy  of  the  agency’s 
estimate  of  the  burden  of  the  collection 
of  information; 

(c)  Ways  to  enhance  the  quality, 
utility,  cind  clarity  of  the  information  to 
be  collected; 

(d)  Ways  to  minimize  the  burden  of 
the  collection  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

(e)  Estimates  of  capital  or  startup  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  services  to  provide 
information. 

Dated:  September  29,  2000. 

Mark  ).  Tenhundfeld, 

Assistant  Director,  Legislative  &•  Regulatory 
Activities  Division. 

[FR  Doc.  00-25588  Filed  10-4-00;  8:45  am] 
BILLING  CODE  4810-33-P 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 
jJ.D.  00-65] 

Cancellation  of  Customs  Broker 
Licenses 

agency:  Customs  Service,  Department 
of  the  Treasury. 

ACTION:  Broker  license  cancellations. 

I,  as  Assistant  Commissioner,  Office 
Field  Operations,  pursuant  to  section 
641(f)  Tariff  Act  of  1930,  as  amended 
(19  U.S.C.  1641(f))  and  section  111.51(a) 
of  the  Customs  Regulations  (19 
111.51(a)),  hereby  cancel  th-i  following 
Customs  broker  licenses  without 
prejudice. 

Name,  Port,  and  License  No. 

Patricia  L.  Blasdel,  Dallas,  06335 
Lancer  International  Corp.,  Miami, 
12183 

Meston  and  Brings,  Inc.,  Seattle,  06060 
Paul  Joseph  Moskowitz,  San  Francisco, 
03251 

Hans  Joerg  Wintsch,  San  Francisco, 
04515 
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Dated:  September  27,  2000. 

Bonn!  G.  Tischler, 

Assistant  Commissioner,  Office  of  Field 
Operations. 

[FR  Doc.  00-25584  Filed  10-4-00;  8:45  am] 
BILUNG  CODE  4820-02-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

[T.D.  00-64] 

Cancellation  of  Customs  Broker 
Licenses 

AGENCY:  Customs  Service,  Department 
of  the  Treasury. 

ACTION:  Broker  license  cancellations. 

I,  as  Assistant  Commissioner  of 
Customs,  Office  of  Field  Operations, 
pmsuant  to  section  641(f)  Tariff  Act  of 
1930,  as  amended  (19  U.S.C.  1641(f)) 
and  section  111.51(a)  of  the  Customs 
Regulations  (19  111.51(a)),  hereby 
cancel  the  following  Customs  brokers 
licenses  due  to  the  deaths  of  the  license 
holders. 

Name,  Port,  and  License  No. 

Manuel  A.  Enciso,  Nogales,  01981 
George  Flandorffer,  Jr.,  New  York,  03598 

Dated:  Sept«^mber  27,  2000. 

Bonn!  G.  Tischler, 

Assistant  Commissioner,  Office  of  Field 
Operations. 

[FR  Doc.  00-25583  Filed  lO-^-OO;  8:45  am] 
BILUNG  CODE  4820-02-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

[T.D.  00-66] 

Retraction  of  Revocation  Notice 

AGENCY:  Customs  Service,  Department 
of  the  Treasury. 

ACTION:  General  notice. 

SUMMARY:  The  following  Customs  broker 
license  members  were  erroneously 
included  in  a  published  list  of  revoked 
Customs  broker  licenses  in  the  Federal 
Register. 

Port,  Name,  and  License  No. 

Maimi,  Olaya  Reynaldo,  13732 
Chicago,  Tammie  Krauskopf,  14704 
Licenses  13732  and  14704  are  valid 
licenses. 

Dated:  September  27,  2000. 

Bonn!  G.  Tischler, 

Assistant  Commissioner,  Office  of  Field 
Operations. 

[FR  Doc.  00-25582  Filed  10-4-00;  8:45  am] 
BILLING  CODE  4820-02-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8870 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 

Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8870,  Information  Return  for  Transfers 
Associated  With  Certain  Personal 
Benefit  Contracts. 

DATES:  Written  comments  should  be 
received  on  or  before  December  4,  2000 
to  be  assmed  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage, 

(202)  622-3945,  Internal  Revenue 
Service,  room  5242, 1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Information  Return  for  Transfers 
Associated  With  Certain  Personal 
Benefit  Contracts. 

OMB  Number:  1545-1702. 

Form  Number:  8870. 

Abstract:  Section  537  of  the  Ticket  to 
Work  and  Work  Incentives 
Improvement  Act  of  1999  added  section 
170(f)(10)  to  the  Internal  Revenue  Code. 
Section  170(f)(10)(F)  requires  an 
organization  to  report  annually:  (1)  Any 
premiums  paid  after  February  8, 1999  to 
which  section  170(f)(10)  applies;  (2)  the 
name  and  taxpayer  identification 
nvunber  (TIN)  of  each  beneficiary  imder 
each  contract  to  which  the  premiums 
relate;  and  (3)  any  other  information  the 
Secretary  of  the  Treasury  may  require.  A 
charitable  organization  described  in 
section  170(c)  or  a  charitable  remainder 
trust  described  in  section  664(d)  that 
paid  premiums  after  February  8, 1999, 
on  certain  life  insmance,  annuity,  and 
endowment  contracts  (personal  benefit 
contracts)  must  complete  and  file  Form 
8870. 


Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
cvuxently  approved  collection. 

Affected  Public:  Not-for-profit 
institutions. 

Estimated  Number  of  Respondents: 
5,000. 

Estimated  Time  Per  Respondent:  14 
hours,  50  minutes. 

Estimated  Total  Annual  Burden 
Hours:  74,200. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  munber. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  materi^  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  retiuns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency’s  estimate 
of  the  bmden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  emd  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  September  27,  2000. 

Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  00-25649  Filed  10-4-00;  8:45  am] 
BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  Citizen  Advocacy 
Panel,  Brooklyn  District 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice. 


59502 


Federal  Register / Vol.  65,  No.  194 /Thursday,  October  5,  2000 /Notices 


summary:  An  open  meeting  of  the 
Brooklyn  District  Citizen  Advocacy 
Panel  will  be  held  in  Brooklyn,  New 
York. 

DATES:  The  meeting  will  be  held 
Thursday,  November  2,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Eileen  Cain  at  1-888-912-1227  or  718- 
488-3555. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  operational  meeting  of  the 
Citizen  Advocacy  Panel  will  be  held 


Thursday,  November  2,  2000,  6  p.m.  to 
9  p.m.  at  the  Internal  Revenue  Service 
Brooklyn  Building  located  at  625  Fulton 
Street,  Brooklyn,  NY  11201.  For  more 
information  or  to  confirm  attendance, 
notification  of  intent  to  attend  the 
meeting  must  be  made  with  Eileen  Cain. 
Mrs.  Cciin  can  be  reached  at  1-888-912- 
1227  or  718-488-3555.  The  public  is 
invited  to  make  oral  comments  firom 
8:30  p.m.  to  9  p.m.  on  Thursday 
November  2,  2000.  Individual 
comments  will  be  limited  to  5  minutes. 
If  you  would  like  to  have  the  CAP 
consider  a  written  statement,  please  call 


1-888-912-1227  or  718-488-3555,  or 
write  Eileen  Cain,  CAP  Office,  P.O.  Box 
R,  Brooklyn,  NY,  11201. 

The  Agenda  will  include  the 
following:  various  IRS  issues. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 

Dated:  September  28,  2000. 

John  J.  Mannion, 

Program  Manager,  Taxpayer  Advocate 
Service. 

[FR  Doc.  00-25654  Filed  10-4-00;  8:45  am] 
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Office  of 
Management  and 
Budget 

Office  of  Federal  Procurement  Policy 

48  CFR  Part  9904 
Cost  Accounting  Standards  Board; 
Accounting  for  the  Costs  of  Post- 
Retirement  Benefit  Plans  Sponsored  by 
Government  Contractors;  Proposed  Rule 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Office  of  Federal  Procurement  Policy 
48  CFR  Part  9904 

Cost  Accounting  Standards  Board; 
Accounting  for  the  Costs  of  Post- 
Retirement  Benefit  Plans  Sponsored 
by  Government  Contractors 

agency:  Cost  Accounting  Standards 
Board,  Office  of  Federal  Procurement 
Policy,  0MB. 

ACTION:  Advance  notice  of  proposed 
rulemaking. 

SUMMARY:  The  Office  of  Federal 
Procmement  Policy,  Cost  Accounting 
Stemdards  Board  (CASB),  invites  public 
comments  on  a  proposed  Cost 
Accounting  Standard  (CAS)  on  the  costs 
of  post-retirement  benefit  plans  to  be 
recognized  as  contract  cost  under 
Government  cost-based  contracts  and 
subcontracts.  This  is  a  new  Standard 
that  would  directly  address  the  costs  of 
post-retirement  benefit  plans  for  the  first 
time  in  detail.  The  proposed  Standard 
provides  criteria  for  measuring  the  costs 
of  post-retirement  benefit  plans, 
assigning  the  measmed  costs  to  cost 
accounting  periods,  and  allocating  the 
assigned  costs  to  segments  of  an 
organization.  The  allocation  of  a 
segment’s  assigned  post-retirement 
benefit  costs  to  contracts  emd 
subcontracts  is  addressed  in  other 
existing  Standards.  The  proposed 
Standard  also  provides  for  the 
adjustment  of  post-retirement  benefit 
costs  for  the  effect  of  a  curtailment  of  a 
post-retirement  benefit  plan,  a 
settlement  of  a  post-retirement  benefit 
obligation,  a  granting  of  termination 
benefits,  a  termination  of  a  post¬ 
retirement  benefit  plan,  or  a  segment 
closing. 

DATES:  Comments  must  be  in  writing 
and  must  be  received  by  December  19, 
2000. 

ADDRESSES:  Comments  regarding  this 
Advance  Notice  of  Proposed 
Rulemaking  should  be  addressed  to  Mr. 
Eric  Shipley,  Project  Director,  Cost 
Accounting  Standards  Board,  Office  of 
Federal  Procurement  Policy,  725  17th 
Street,  NW,  Room  9013,  Washington, 

DC  20503,  Attn:  CASB  Docket  No.  96- 
02A.  Please  include  an  electronic  copy 
of  yom  comments  in  a  format  readable 
by  MS  Word. 

FOR  FURTHER  INFORMATION  CONTACT:  Eric 
Shipley,  Project  Director,  (telephone: 
410-786-6381  or  e-mail:- 
EShipley@hcfa.gov)  or  Rein  Abel, 
Director  of  Research,  Cost  Accounting 


Standards  Board  (telephone:  202-395- 
3254). 

SUPPLEMENTARY  INFORMATION: 

A.  Regulatory  Process 

The  Cost  Accounting  Standards 
Board’s  rules,  regulations  and  Standards 
are  codified  at  48  CFR  Chapter  99. 
Section  26(g)(1)  of  the  Office  of  Federal 
Procurement  Policy  Act,  41  U.S.C. 
422(g)(1),  requires  that  the  Board,  prior 
to  the  establishment  of  any  new  or 
revised  Cost  Accounting  Standard, 
complete  a  prescribed  rulemaking 
process.  The  process  generally  consists 
of  the  following  four  steps: 

1.  Consult  with  interested  persons 
concerning  the  advantages, 
disadvantages  and  improvements 
anticipated  in  the  pricing  and 
administration  of  Government  contracts 
as  a  result  of  the  adoption  of  a  proposed 
Standard  [e.g.,  promulgation  of  a  Staff 
Discussion  Paper.) 

2.  Promulgate  an  Advance  Notice  of 
Proposed  Rulemaking  (ANPRM). 

3.  Promulgate  a  Notice  of  Proposed 
Rulemaking  (NPRM). 

4.  Promulgate  a  Final  Rule. 

This  ANPRM  is  issued  by  the  Board 
in  accordance  with  the  requirements  of 
41  U.S.C.  422(g)(1)(B)  and  (C)  and  is 
step  two  of  the  four-step  process. 

B.  Background  and  Summary 

Prior  Promulgations 

Post-retirement  benefit  plans  have 
existed  for  many  years,  sometimes  as  an 
adjunct  to  a  company’s  pension  plan, 
hut  they  generally  received  little 
attention  until  the  Financial  Accounting 
Standards  Board  (FASB)  decided  to 
examine  the  potential  liabilities  and 
costs  of  these  plans  and  ultimately 
issued  Statement  No.  106,  “Employers’ 
Accounting  for  Post-Retirement  Benefits 
Other  Than  Pensions,’’  (SFAS  106)  in 
December  of  1990.  The  adoption  of 
SFAS  106  had  the  effect  of  exposing  the 
substantial  imfunded  liabilities 
associated  with  post-retirement  benefit 
plans. 

The  Cost  Accounting  Standards  Board 
has  received  numerous  public 
comments  recommending  that  it 
establish  a  case  concerning  the 
measurement,  assignment,  and 
allocation  of  the  costs  of  post-retirement 
benefit  plans.  These  letters  came  from 
Federal  Government  agencies. 
Government  contractors,  law  firms, 
trade  associations  and  other 
respondents.  The  Board  recognized  the 
need  to  establish  a  case  addressing 
contract  cost  accounting  issues  related 
to  post-retirement  benefit  plans,  but 
because  of  the  similarities  between  post¬ 
retirement  benefit  plans  and  more 


traditional  pension  plans,  it  was 
decided  to  defer  commencement  of  this 
case  until  the  pension  case  was 
completed.  The  pension  case  was 
completed  when  the  amendments  to 
Cost  Accounting  Standards  9904.412 
and  9904.413  were  published  as  a  final 
rule  on  March  30,  1995  (60  FR  16534). 

At  its  February  24, 1995  meeting,  the 
CAS  Board  directed  the  staff  to  begin 
work  on  a  Staff  Discussion  Paper 
addressing  the  accounting  treatment  of 
costs  of  post-retirement  benefit  plans. 

As  part  of  the  development  of  the 
Staff  Discussion  Paper,  the  staff 
solicited  preliminary  comments  from 
certain  interested  and  knowledgeable 
organizations  and  individuals  from  both 
the  procming  agencies  and  contractor 
communities.  The  staff  also  sought 
comments  from  organizations  and 
individuals  from  the  accounting, 
actuarial,  and  legal  professions.  The 
staff  asked  for  assistance  in  identifying 
existing  guidance  and  operational 
practices  that  should  be  investigated. 
These  comments  provided  important 
information  and  ideas  that  were 
incorporated  into  the  Staff  Discussion 
Paper. 

■Phe  Board  made  available  on 
September  20,  1996,  (61  FR  49533),  a 
Staff  Discussion  Paper,  Post-Retirement 
Benefit  Plans  Other  Than  Pension  Plans 
Sponsored  by  Government  Contractors, 
identifying  the  cost  accounting  issues 
related  to  post-retirement  benefit  plans. 
The  Staff  Discussion  Paper  identified 
major  topics  for  consideration  by  the 
Board  in  its  deliberations  concerning 
the  possible  promulgation  of  an 
Interpretation,  an  amendment  to 
existing  Standards,  or  a  new  Standard 
regarding  post-retirement  benefit  costs. 
The  Staff  Discussion  Paper  neither 
advocated  nor  assumed  any  position 
regarding  the  accounting  treatment  of 
post-retirement  benefit  costs.  Rather,  the 
Staff  Discussion  Paper  explored  many 
different  approaches  in  depth  so  that  the 
Board  would  have  an  opportunity  to 
fully  consider  alternative  treatments  for 
costs  of  post-retirement  benefit  plans. 

As  the  Board  and  its  staff  analyzed  the 
comments  and  other  information 
submitted  for  consideration,  it  became 
apparent  that  many  commenters  had 
strongly  held  opposing  positions 
regarding  the  firmness  of  the  SFAS  106 
liability  and  the  role,  if  any,  that 
funding  should  play.  To  better 
understand  these  opposing  positions, 
and  hopefully  to  be  able  to  reconcile 
these  positions,  on  January  12,  1999  the 
Board  sent  a  letter  to  all  the  respondents 
to  the  Staff  Discussion  Paper.  This  letter 
was  also  made  widely  available  for 
public  comment  on  February  18, 1999 
(64  FR  8141). 
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Public  Comments 

The  Board  received  eighteen  (18)  sets 
of  public  comments  in  response  to  the 
Staff  Discussion  Paper.  These  comments 
came  from  contractors,  Government 
agencies,  professional  associations, 
actuarial  hrms,  and  individucds.  These 
public  comments  are  briefly 
summarized  as  follows: 

Most  respondents  did  not  favor  the 
promulgation  of  a  new  Standard  and  believed 
that  the  Board  could  adequately  address  post¬ 
retirement  benefit  costs  through  amendments 
to  CAS  9904.412  and  9904.413.  A  few 
respondents  expressed  the  belief  that  the 
measurement,  assignment,  and  allocation  of 
post-retirement  benefit  costs  were  complex 
and  technical  subjects  and  recommended 
that  the  Board  address  post-retirement 
benefit  costs  in  a  comprehensive  manner. 

The  respondents  almost  universally  agreed 
that  accrual  accounting  following  the 
provisions  of  SFAS  106  was  the  most 
appropriate  basis  for  measuring  and 
assigning  the  costs  of  a  post-retirement 
benefit  plan  that  created  a  firm  liability.  They 
stated  that  the  pay-as-you-go  cost  method 
(cash  basis  accounting)  was  appropriate  if 
there  was  not  a  firm;  i.e.,  compellable, 
liability  to  provide  the  promised  benefits. 
However,  there  was  no  general  agreement  as 
to  the  criteria  for  ascertaining  the  firmness  of 
a  plan’s  liability:  especially  as  to  whether 
funding  of  the  cost  should  serve  as  a 
criterion.  There  was  agreement  that  if 
funding  was  to  be  a  prerequisite  for  accrual 
accounting,  then  any  rule  or  amendments 
shoidd  provide  sufficient  flexibility  in  the 
choice  of  accoimting  methods  to  permit 
contractors  to  align  their  cost  accounting 
practice  with  their  funding  opportunities. 

Respondents  recommended  that  the  Board 
address  special  events  such  aj  a  curtailment 
of  benefits  or  the  termination  of  the  post¬ 
retirement  benefit  plan.  Many  commenters 
suggested  that  a  funding  requirement  may 
not  be  necessary  if  the  Board  provided 
adequate  safeguards  in  case  of  a  plan 
termination  or  segment  closing.  Some 
respondents  asked  that  the  segment  closing 
provisions  for  post-retirement  benefit  costs 
be  explicitly  coordinated  with  the  segment 
closing  provisions  of  paragraph  9904.413— 
50(c)(12)  regarding  pensions. 

The  Board  also  received  ten  (10)  sets 
of  comments  in  response  to  the  Board’s 
letter  of  January  12, 1999  which  can  be 
summarized  as  follows: 

The  comments  from  contractors  and  other 
industry  representatives  reiterated  their 
belief  that  funding  was  not  necessary  to 
substantiate  the  liability.  Several  of  these 
respondents  opined  that  funding  did  not 
improve  the  firmness  of  the  liability.  Instead, 
these  respondents  expressed  the  belief  that 
the  terms  of  the  post-retirement  benefit  plan 
determined  the  firmness  of  the  liability. 

Most  commenters,  including  the  Office  of 
the  Under  Secretary  of  Defense  (OUSD), 
argued  that  funding  was  an  allowability;  i.e., 
procurement  policy  issue,  and  not  an 
accounting  issue.  The  other  two  Government 
respondents  expressed  a  strong  belief  that 


funding  demonstrated  the  contractor’s  intent 
to  continue  the  post-retirement  benefit  plan 
and  to  be  financially  prepared  to  provide  the 
promised  benefits. 

The  Board  also  reviewed  proposed 
amendments  to  CAS  9904.412  and 
9904.413  addressing  post-retirement 
benefit  costs  which  were  volimtarily 
submitted  by  the  Council  of  Defense  and 
Space  Industry  Associations  (CODSIA), 
as  well  as  comments  submitted  by  the 
American  Bar  Association’s  (ABA) 

Public  Contract  Law  Section  regarding 
CODSIA’s  proposal. 

The  Board  reviewed  information  firom 
the  Towers  Perrin  svirveys  of  “SFAS  87 
[Statement  87  of  the  Financial 
Accounting  Standards  Board]  and  SFAS 
106  Annu^  Report  Footnote  Data”  for 
years  1995, 1996, 1997,  and  1998  which 
was  extracted  from  the  corporate 
financial  statements  of  the  “Forhme  Top 
100”  companies.  The  Board  notes  three 
(3)  major  observations  that  one  can 
generally  conclude  from  this  survey 
information  that  influenced  the 
development  of  this  proposed  Standard. 

1.  For  pensions,  the  plan  assets 
generally  equaled  or  exceeded  the 
liability  for  projected  benefits,  as 
measured  by  the  SFAS  87  projected 
benefit  obligation.  On  the  other  hand, 
only  slightly  over  one-half  (V2)  ^  of  the 
comp^es  included  in  the  survey 
reported  any  plan  assets  for  their  post¬ 
retirement  benefits  plans.  For 
companies  that  did  report  plan  assets, 
for  1998  the  average  plan  assets  only 
covered  around  one-third  (Vs)  of  the 
average  SFAS  106  accumulated  post¬ 
retirement  benefit  obligation. 

2.  While  the  average  SFAS  106 
accumulated  post-retirement  benefit 
obligation  for  these  Fortune  100 
companies  is  less  than  one-third  ^  of  the 
average  SFAS  87  projected  benefit 
obligation  for  pensions,  at  $2,312.5 
million  for  1998,  the  average  post¬ 
retirement  benefit  obligation  is  still 
quite  large. 

3.  The  1998  average  net  periodic  cost 
for  post-retirement  benefit  plans  ($150.7 
million)  exceeds  the  average  net 
periodic  cost  for  pension  plans  ($58.4 
million). 

This  proposed  Standard  is  based  upon 
the  continuing  research  performed  by 
the  staff  of  the  Cost  Accounting 
Standards  Board  and  the  public 
comments  received  in  response  to  the  ' 
Staff  Discussion  Paper  and  the  Board’s 
January  12, 1999  letter. 


^  82  companies  reported  pension  plan  assets  in 
their  SFAS  87  footnotes  and  45  companies  reported 
post-retirement  benefit  plan  assets  in  their  SFAS 
106  footnotes. 

^  The  average  Projected  Benefit  Obligation 
reported  in  the  SFAS  87  footnotes  wm  $7,170.6 
million. 


The  various  comments  and  proposals 
are  discussed  in  greater  detail  imder 
Section  E,  Public  Comments.  The  Board 
and  its  staff  would  like  to  thank  all  the 
organizations  and  individuals  who 
provided  comments  and  information  in 
response  to  the  Staff  Discussion  Paper 
and  the  Board’s  January  12, 1999  letter. 

Conclusions 

While  accounting  for  post-retirement 
benefits  has  some  similarities  with 
pension  accounting,  the  Board  has 
concluded  that  post-retirement  benefit 
costs  should  be  treated  distinctly  from 
pension  costs.  The  Board  proposes  to 
address  the  accounting  treatment  of 
post-retirement  benefit  costs  through  the 
promulgation  of  a  new  Cost  Accoimting 
Standard  rather  than  through  an 
Interpretation  of  or  an  amendment  to  an 
existing  Standard  or  Standards.  Post¬ 
retirement  benefits,  pensions,  and 
insurance  are  each  intrinsically  complex 
and  technical  subjects.  The  Board  has 
determined  that  it  would  be  extremely 
difficult,  if  not  impossible,  to  effectively 
and  efficiently  interleave  coverage  for 
post-retirement  benefit  costs  into  either 
the  pension  or  insurance  Standards. 

The  Board  believes  that  accrual 
accounting  is  the  appropriate  method 
for  determining  the  costs  of  post¬ 
retirement  benefit  plans  that  create  a 
sufficiently  firm  liability  for  contract 
cost  recognition.  The  Board  has 
concluded  that  SFAS  106  with  some 
modifications  and  restrictions  provides 
adequate  and  appropriate  accounting 
guidance  regarding  the  measurement 
and  period  assignment  of  post¬ 
retirement  benefit  costs  when  accrual 
accounting  is  utilized.  In  order  to 
implement  a  definite  determination  of  a 
firm  liability,  the  Board  decided  that  the 
annual  accrual  of  the  post-retirement 
benefit  cost  must  be  compared  to  the 
nonforfeitable  portion  of  the 
accumulated  post-retirement  benefit  . 
obligation.  Post-retirement  benefit  plans 
that  do  not  create  a  firm  liability  for 
contract  costing  purposes  must  be 
accounted  for  using  the  pay-as-you-go 
cost  method. 

The  Board  has  also  determined  that 
specific  guidance  is  required  regarding 
the  allocation  of  post-retirement  benefit 
cost  to  segments.  Specifically,  the  Board 
believes  criteria  are  necessary  regarding 
when  the  post-retirement  benefit  costs 
of  a  segment  should  be  based  on  a 
general  allocation  or  a  separate 
calculation.  Furthermore,  because  the 
current  and  future  costs  of  post¬ 
retirement  benefit  plans  are  dependent 
upon  the  costs  accrued  in  prior  periods 
and  the  funding  of  such  prior  accruals, 
the  Board  finds  it  necessary  to  provide 
for  the  accounting  treatment  for  assets 
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and  for  the  accumulation  and  reporting 
of  unfunded  accruals  at  the  segment 
level. 

The  Board  has  concluded  that  the 
SFAS  106  provisions  on  benefit 
curtailments,  liability  settlements,  and 
the  granting  of  special  termination 
benefits  are  inadequate  for  contract 
costing  purposes  and  additional 
guidance  is  needed.  The  Board  further 
concluded  that  specific  guidance  is 
needed  to  address  the  appropriate 
contract  cost  accounting  when  a 
segment,  as  defined  by  paragraph 
9904.403-30(a){4),  is  abandoned,  sold, 
or  otherwise  closed. 

Benefits 

The  Board’s  proposal  will  eliminate 
the  existing  confusion  as  to  which 
Standard,  if  any,  addresses  the  contract 
cost  accounting  for  post-retirement 
benefits.  There  have  been  various 
opinions  and  theories  as  to  the  proper 
basis  for  contract  cost  accounting  for 
post-retirement  benefit  plans.  Various 
parties  have  advocated  using  either  the 
pension  Standards,  CAS  9904.412  and 
9904.413,  or  the  insurance  Standard, 
Cost  Accounting  Standard  9904.416. 
Others  have  expressed  a  belief  that  no 
existing  Cost  Accounting  Standard 
addresses  such  costs.  Many  parties  have 
argued  that  Generally  Accepted 
Accounting  Principles  (GAAP)  as 
evidenced  by  SFAS  106  should  govern 
the  accounting  of  post-retirement 
benefit  costs,  and  in  fact,  paragraph 
31.205-6{o)  of  the  Federal  Acquisition 
Regulation  (FAR  31.205-6(o))  specifies 
SFAS  106  as  the  basis  for  accrual 
accoimting.  A  few  have  even  suggested 
that  the  tax  accoimting  rules  for  Internal 
Revenue  Code  (IRC)  section  501(c)  (26 
U.S.C.  501(c))  trusts  might  be  an 
appropriate  basis.  The  Board  proposes 
to  clarify  the  accounting  treatment  of 
post-retirement  benefit  costs  for 
Government  contract  costing  purposes 
by  specifying  SFAS  106  as  the  basis  for 
measurement  and  period  assignment 
when  the  proposed  criteria  for  accrual 
accounting  are  satisfied. 

The  Board  acknowledges  that  the 
accounting  for  post-retirement  benefit 
costs  is  a  complex  subject.  When 
accrual  accounting  is  used,  the  reliance 
on  the  methods  and  techniques  of  SFAS 
106  for  measurement  and  period 
assigiunent  eases  the  burden  of 
complying  with  this  proposed  Standard 
because  contractors  will  be  able  to  use 
much  of  the  same  data  and  methods 
used  for  financial  accounting  purposes. 
If  use  of  the  pay-as-you-go  cost  method 
is  required,  the  determination  of  costs 
will  be  based  on  actual  payments  of 
benefits.  Therefore,  there  should  be 
minimal  additional  cost  associated  with 


complying  with  the  Standard  for  the 
plan  as  a  whole,  although  certain 
additional  effort  may  be  necessary  to 
comply  with  the  proposed  provisions 
regarding  the  accounting  for  costs  of 
segments.  Furthermore,  the  proposed 
criteria  regarding  when  to  use  accrual 
accounting  or  the  pay-as-you-go  cost 
method  will  eliminate  disputes  and  will 
increase  uniformity  among  contractors. 

In  the  Board’s  judgement,  a  Standard 
is  needed  to  increase  consistency  of 
results  between  accounting  periods. 
Various  provisions  of  SFAS  106  permit 
contractors  to  select  between  full 
immediate  recognition,  amortization,  - 
and  in  the  case  of  annual  gains  and 
losses,  delayed  recognition  of  the 
various  components  of  post-retirement 
benefit  cost.  The  Standard  being 
proposed  today  generally  limits  the 
contractor’s  cost  recognition  to  the 
amortization  method.  Besides 
enhancing  uniformity  between 
accounting  periods,  dampening 
volatility  through  amortization  will 
increase  predictability  when  cost  data  is 
used  to  price  contracts  covering  future 
periods. 

The  provisions  of  SFAS  106  and 
GAAP  generally  do  not  address  the 
allocation  of  costs  to  segments  of  the 
contractor.  The  additional  guidance 
being  proposed  addresses  fiiis  point. 
While  SFAS  106  addresses  how  major 
changes  in  the  post-retirement  benefit 
plan;  i.e.,  benefit  curtailments,  liability 
settlements,  and  granting  special 
termination  benefits,  are  to  be  reported 
within  the  results  of  operations  for 
financial  reporting  purpose,  SFAS  106 
does  not  address  how  such  results  are 
allocated  to  cost  objectives.  This 
proposal  provides  guidance  on  how  the 
costs  resulting  firom  such  major  changes 
in  post-retirement  benefit  plans  are  to  be 
allocated  and  recognized  for 
Government  contract  costing  purposes. 
This  proposed  Standard  also  provides 
for  a  fin^  settlement  based  on  the 
proposed  measme  of  the  firm  liability 
when  the  contracting  relationship 
between  the  Government  and  a  segment 
ends;  this  is  riot  addressed  by  SFAS  106. 

The  proposed  Standard  dso 
delineates  how  post-retirement  benefit 
assets  and  liabilities  are  to  be  accounted 
for  when  a  segment  is  divided  or 
combined  with  another  segment  as  part 
of  an  internal  reorganization,  corporate 
merger,  or  when  part  of  the  segment  is 
sold  or  ownership  is  transferred.  This 
delineation  will  enable  the  parties  to  the 
sale  or  transfer  to  better  determine  the 
value  of  the  segment’s  post-retirement 
benefit  plan  assets  and  liabilities 
maintained  for  Government  contracting 
purposes. 


In  summary,  the  Board  believes  that 
the  consistency  with  financial 
accounting,  specificity  as  to  which 
benefits  are  recognized  on  an  accrual  or 
cash  accounting  basis,  and  the  guidance 
on  allocation  of  cost  to  segments  will 
enhance  the  cost  proposal,  price 
negotiation,  contract  administration  and 
audit  processes.  The  benefits  of  such 
enhancements  should  be  substantial  and 
should  greatly  outweigh  any  added 
costs. 

Summary  Description  of  Proposed 
Standard 

The  proposed  Standard  is  divided 
into  six  subsections  which  address  (a) 
the  recognition  and  identification  of 
post-retirement  benefit  costs,  (b)  the 
measurement  and  period  assignment  of 
post-retirement  benefit  costs,  (c)  the 
allocation  of  post-retirement  benefit 
costs  to  segments,  (d)  the  allocation  of 
post-retirement  benefit  costs  from 
segments  to  the  intermediate  and  final 
cost  objectives  of  a  segment,  (e)  the 
adjustment  of  the  contractor’s  records 
wben  there  is  a  curtailment,  settlement, 
or  granting  of  special  termination 
benefits,  and  (f)  the  adjustment  of 
contract  pricing  when  a  segment  is 
closed.  Once  it  is  determined  under 
subsection  (a)  whether  the  cost  of  a 
particular  post-retirement  benefit  plan  is 
to  be  accounted  for  using  accrual 
accounting  or  the  pay-as-you-go  cost 
method,  the  other  sections  present  the 
relevant  provisions  in  the  following 
order  of  applicability:  all  plans,  plans 
using  the  pay-as-you-go  cost  method, 
defined-contribution  plans  using 
accrual  accounting,  and  finally,  defined- 
benefit  plans  using  accrual  accounting. 
In  this  way,  readability  and  the  ability 
to  reference  is  enhanced.  For  example, 
contractors  using  the  more 
straightforwmd  pay-as-you-go  cost 
method  do  not  need  to  search  the  entire 
subsection  for  applicable  guidance. 

1.  Definitions 

Proposed  subsection  9904.419-30(a) 
includes  several  new  definitions  of 
terms  that  are  unique  to  post-retirement 
benefit  plans.  These  new  definitions 
include  modified  SFAS  106  definitions 
and  selected  unmodified  SFAS  106 
definitions  that  are  frequently  used  in 
the  proposed  Standard.  Terms  that  are 
applicable  to  post-retirement  benefits 
plans,  but  which  have  previously  been 
defined  for  pensions,  have  been 
modified  (usually  substituting  “post¬ 
retirement  benefit”  for  “pension”)  in 
subsection  9904.419-30{b)  for  purposes 
of  this  proposed  rule.  Subsection  (c) 
incorporates  all  other  SFAS  106 
definitions  into  the  proposed  Standard. 
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2.  Recognition  of  Post-Retirement 
Benefit  Costs 

(a)  Criteria  for  accrual  accounting.  For 
SFAS  106  purposes,  the  post-retirement 
benefit  promise  arises  firom  the  written 
documents  or  established  practices  that 
comprise  the  “substantive  plan.” 
Subsection  9904.419-40{a)  sets  forth 
criteria  for  determining  when  the 
liability  for  the  post-retirement  benefit 
is  sufficiently  estimable,  contractually 
obligated  (compellable),  and  reasonably 
foreseeable  to  warrant  accrual 
accounting  for  government  contract 
accounting  purposes.  The  proposed 
criteria  require  that  the  promise  of 
future  benefits  be:  (i)  Documented  in 
writing,  (ii)  communicated  to 
employees,  (iii)  nonforfeitable  once 
earned,  and  (iv)  legally  enforceable. 

The  proposed  Standard’s  requirement 
that  the  benefit  promise  be  formalized 
in  writing  is  consistent  with  similar 
CAS  provisions  regarding  pension, 
insurance,  and  deferred  compensation 
costs.  The  pension  and  insurance 
Standards  require  that  costs  of  employee 
benefits  contingent  on  post-retirement 
events,  such  as  mortality  and  inflation, 
be  actuarially  determined  and  funded. 
This  proposed  Standard,  like  Cost 
Accounting  Standard  9904.415,  which 
addresses  the  accounting  for  costs  of 
deferred  compensation,  does  not  require 
funding  but  instead  requires  that  the 
contractor  have  a  duty  to  pay  the  benefit 
earned  by  the  employee  which  the 
contractor  cannot  unilaterally  avoid.  As 
with  the  pension  and  insiuance 
Standards,  if  the  post-retirement  benefit 
plan  fails  to  meet  the  specified  criteria 
for  accrual  accoimting,  then  the 
contractor  must  use  the  pay-as-you-go 
cost  method. 

(h)  Identification  of  the  post-  • 
retirement  benefit  plan.  Some 
companies  that  have  chosen  to  fund  all 
or  a  portion  of  their  post-retirement 
liability  use  a  combination  of 
investment  vehicles  to  achieve  tax- 
efficient  funding  of  post-retirement 
benefits.  Companies  sometimes  find 
they  must  sponsor  somewhat  different 
retiree  insurance  plans  for  different 
plants,  states,  or  classes  of  employees  in 
order  to  provide  an  overall  general  post¬ 
retirement  benefit  promise.  Thus,  their 
post-retirement  benefit  program  is 
frequently  not  a  single  benefit  plan,  but 
several  different  benefit  promises  to 
different  groups  of  employees. 

To  accommodate  such  pragmatic 
concerns  associated  with  sponsoring 
and  administering  a  post-retirement 
benefit  program,  the  proposal  being 
published  today  permits  contractors  to 
combine  different  investment  vehicles 
and  trust  arrangements  when 


identifying  the  assets  of  a  post¬ 
retirement  benefit  plan.  Similarly,  the 
proposed  Standard  also  provides  that  - 
different  benefits  provided  to  the  same 
group  of  employees,  or  the  same  benefit 
provided  to  different  groups  of 
employees  may  be  aggregated  for 
Government  contract  accounting 
purposes.  Conversely,  different  benefits 
within  a  single  overall  plan  may  be 
accounted  for  separately. 

Consistent  wim  the  position  taken  by 
the  FASB,  the  proposed  paragraph 
9904.419-50(a)(7)  explicitly  covers 
sepeuate  accounts  for  medical  benefits 
that  are  a  part  of  a  qualified  pension 
plan  and  trust  (IRC  section  401(h) 
accounts)  in  this  proposed  Standard  on 
post-retirement  benefits.  These  medical 
benefit  accounts,  which  are  established, 
accoimted  for,  and  funded  distinctly 
from  the  retirement  income  benefit  of  a 
qualified  pension  plan,  are  not  em 
“integral  part  of  a  pension  plan.” 

3.  Measurement  and  Assignment  of 
Post-Retirement  Benefit  Costs 

(a)  Pay-as-you-go  cost  method.  The 
proposed  Standard  provides  that  for 
plans  using  the  pay-as-you-go  cost 
method,  the  assignable  cost  is  measured 
by  an  amoimt  equal  to  the  payments 
made  to  or  on  behalf  of  the  plan 
beneficiaries,  providers,  and  insurers  for 
benefits  inciured  diuing  the  current 
period,  except  that  any  amount  paid  to 
settle  or  terminally  fund  a  liability  for 
current  and  future  benefits  must  he 
amortized  over  fifteen  (15)  years. 
Because  the  fifteen-year  period 
represents  an  approximation  to  the  life 
expectancy  of  a  newly  retired  employee, 
this  provision  is  consistent  with 
paragraph  52  of  SFAS  106  which 
requires  the  cost  to  be  spread  over  the 
life  expectancy  of  the  retirees  if  the 
obligation  is  primarily  attributable  to 
such  retirees.  The  proposed  Standard  is 
also  consistent  with  the  analogous 
provisions  for  pensions  and  insurance 
which  are  found  at  9904.412— 40(b)(3)(ii) 
and  9904.416-50(a)(l)(v)(C), 
respectively.  The  proposed  transition 
provisions  permit  the  continued  use  of 
the  terminal  funding  method  (without 
amortization)  for  contractors  who  have 
an  established  practice  of  terminal 
funding  prior  to  this  proposed  Standard 
becoming  applicable. 

When  describing  the  post-retirement 
benefit  payments  considered  under  the 
pay-as-you-go  cost  method,  the 
proposed  Standard  augments  the  CAS 
9904.412  definition  of  the  “pay-as-you- 
go  cost  method”  by  adding  ffie  phrase 
“or  on  behalf  of’  because  post¬ 
retirement  benefit  payments  are  often 
made  directly  to  third  parties,  e.g., 
health  care  providers.  The  proposed 


Stcmdard  also  refers  to  the  “net  amount” 
of  the  benefit  paid  to  indicate  that  the 
cost  is  based  on  the  contractor’s  share  of 
the  post-retirement  benefit  after 
considering  refunds,  co-payments, 
deductibles,  and  amoimts  payable  by 
unrelated  third  parties,  such  as 
Medicare  and  Medicaid.  This  use  of 
“net  amount”  is  consistent  with  the 
SFAS  106  provisions  relating  to 
“incurred  claim  cost  (by  age)”  and  “net 
incurred  claim  cost  (by  age).’-’  This 
concept  is  also  consistent  with 
subparagraphs  9904.416-50(a)(l)(i)  and 
(a)(l)(vi)  of  the  insurance  Standard,  CAS 
9904.416. 

(b)  Accrual  accounting  for  defined- 
contribution  plans.  For  defined- 
contribution  plans  using  accrual 
accounting,  the  proposed  Standard 
follows  peu'agraph  104  of  SFAS  106  and 
measures  the  assignable  cost  as  the 
annual  amoimt  paid  to  or  otherwise 
distributed  to  individual  participant 
accounts.  However,  in  contrast  to 
paragraph  105  of  SFAS  106,  the 
proposed  Standard  does  not  permit  the 
pre-retirement  accrual  of  contributions 
expected  to  be  made  after  retirement. 
Rather,  contributions  made  after 
retirement  are  recognized  in  the  period 
when  the  contribution  is  required  under 
the  terms  of  the  plan.  This  proposed 
provision,  paragraph  9904.419— 40(b)(3), 
is  generally  consistent  with  paragraph 
9904.412-40(a)(2)  of  the  pension 
Standard. 

(c)  Accrual  accounting  for  defined- 
benefit  plans.  For  post-retirement 
benefit  plans  that  meet  the  proposed 
prerequisites  for  accrual  accounting,  the 
Standard  being  proposed  today  accepts 
the  actuarial  cost  method  and  actuarial 
assumptions  used  by  the  contractor  for 
financial  accoimting  purposes  under 
SFAS  106.  The  assignable  cost  is  based 
on  the  same  six  (6)  components  used  by 
SFAS  106,  namely:  service  cost,  interest 
cost,  actual  return  on  assets, 
amortization  of  prior  service  costs, 
amortization  of  gains  and  losses,  and 
recognition  of  the  transition  obligation.^ 
However,  the  Board  proposes  to  modify 
or  restrict  the  SFAS  106  measurement 
and  assignment  of  some  components  as 
explained  below.  Therefore,  the  values 
of  these  components  used  for  contract 
costing  purposes  may  differ  from  the 
values  used  for  financial  accounting 
purposes.  Because  the  proposed 
measurement  and  assignment  methods 
and  techniques  follow  SFAS  106  rather 
than  CAS  9904.412,  there  is  no  floor 
placed  on  the  measurement  and 
assignment  of  the  period  cost;  e.g.,  the 

^  Throughout  this  preamble,  the  term  “transition 
ohligation”  is  used  to  refer  to  either  a  transition 
obligation  or  a  transition  asset. 
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assignable  post-retirement  benefit  cost 
could  be  a  negative  amount. 

Because  contractors  may  wish  to 
maintain  the  right  to  cintail  or  terminate 
the  benefits  for  employees  who  have  not 
yet  reached  full  eligibility,  the  Board 
has  decided  that  it  would  be 
inappropriate  for  Government  contract 
costing  purposes  for  the  accumulated 
value  of  accruals,  whether  funded  or 
unfunded,  to  exceed  the  imavoidable 
liability  for  post-retirement  benefits. 

The  proposed  rules  include  a  ceiling  on 
the  accrual  cost  recognition  equal  to  the 
benefits  paid  during  the  period  plus  the 
mifunded  portion  of  the  accxunulated 
post-retirement  benefit  obligation  for 
benefits  that  cannot  be  forfeited.^  The 
Board  notes  that  the  greater  the  portion 
of  forfeitable  benefits  included  in  the 
accxunulated  post-retirement  benefit 
obligation,  the  more  restrictive  will  be 
the  effect  of  the  ceiling. 

(i)  Service  cost,  amortization  of  prior 
service  costs,  and  interest  components. 
The  Board  proposes  to  accept  the  SFAS 
106  provisions  regarding  the 
measurement  and  assignment  of  the 
service  cost  and  the  amortization  of 
prior  service  cost  components  of  post¬ 
retirement  benefit  cost  but  restricts  that 
measiuement  to  the  written  terms  of  the 
post-retirement  benefit  plan  rather  than 
the  “substantive  plan.”  Otherwise,  there 
are  no  modifications  or  restrictions  to 
the  SFAS  106  measurement  and 
assignment  provisions  for  these  three 
components  of  post-retirement  benefit 
cost. 

(ii)  Return  on  assets  component  and 
associated  asset  values.  The  Board 
proposes  to  accept  the  same 
measiuement  of  the  fair  value  of  assets 
and  the  market-related  value  of  assets 
used  for  financial  accounting.  The 
terminology  of  the  proposed  Standard 
follows  that  of  SFAS  106  and  differs 
fi'om  that  used  for  pensions  in  CAS 

9904.412  and  9904.413.  The  CAS 

9904.412  term  “mcuket  value  of  plan 
assets”  is  emalogous  to  the  term  “fair 
value  of  plan  assets”  as  used  in  SFAS 
106  and  this  proposed  Standard.  The 
term  “actuarial  value  of  assets”  used  in 
the  Employees’  Retirement  Income 
Security  Act  of  1974  (ERISA)  and  CAS 

9904.412  is  defined  similarly  to  the 
“market-related  value  of  plan  assets”  as 
used  by  SFAS  106  and  this  proposed 
Standard.  For  pensions  the  actuarial 
value  of  assets  not  only  affects  the 
recognition  of  gains  and  losses,  but  also 
is  used  to  determine  the  unfunded 
actuarial  liability.  However,  the  market- 


♦  Hereafter,  the  accumulated  post-retirement 
benefit  obligation  for  benefits  that  cannot  be 
forfeited  is  referred  to  as  the  “nonforfeitable  post¬ 
retirement  benefit  obligation.” 


related  value  of  plan  assets  is  only  used 
to  measure  the  annual  asset  gain  or  loss 
imder  SFAS  106  and  this  proposal.  In 
SFAS  106  and  in  this  proposed 
Standard,  the  fair  value  of  assets  is  used 
to  determine  the  unfunded  accumulated 
post-retirement  benefit  obligation. 

SFAS  106  is  not  concerned  with  the 
sources  of  any  net  accumulated  accrued 
(unfunded)  or  prepaid  post-retirement 
benefit  cost.  By  contrast,  the  Board 
proposes  that  the  contractor  record  and 
track  each  portion  of  unfunded  accrual 
and  prepayment  credit.  Consistent  with 
CAS  9904.412,  the  accxunulated  values 
of  unfimded  accruals  and  prepayment 
credits  are  carried  forward  and  adjusted 
for  interest.  The  accumulated  value  of 
unfunded  accruals  is  treated  as  if  it  were 
a  plan  asset  and  the  accumulated  value 
of  prepayment  credits  is  treated  as  a 
reduction  to  assets.  The  proposed 
Standard  requires  that  the  actual  retxun 
on  assets  component  be  increased  by  an 
interest  equivalent  on  the  accumulated 
value  of  unfunded  accruals  to  reflect 
that  assets  would  have  generated 
earnings  had  the  full  accrual  amoimt 
been  funded.  Similarly,  the  actual 
retxum  on  assets  component  is  reduced 
by  an  interest  equivalent  on  the 
accumulated  value  of  prepayment 
credits  to  reflect  the  additional  earnings 
generated  by  any  funding  in  excess  of 
the  annual  accrual. 

The  Board  has  decided  that  the 
interest  rate  determined  by  the  Secretary 
of  the  Treasxuy  pursuant  to  Public  Law 
92—41,  85  Stat.  97,  shall  be  used  to 
measxure  the  interest  equivalent  on  the 
accumulated  values  of  unfunded 
accruals  and  prepayment  credits.  The 
Board  notes  that  for  imfunded  plans, 
there  are  no  assets  (no  investments)  and 
the  contractor  does  not  need  to  make  an 
assxunption  concerning  the  long-term 
expected  rate  of  retxum.  In  other  cases, 
the  amoimt  of  plan  assets  may  be  so 
small  that  reliance  on  this  assxunption 
may  be  inappropriate  for  Government 
contracting  piuposes.  Also,  use  of  the 
Treasury  rate  is  consistent  with  the 
other  Standards. 

(iii)  Annual  gain  or  loss  component. 

In  order  to  more  closely  assign  costs  to 
cost  accoxmting  periods  in  which  they 
arise,  the  proposed  Standard  requires 
the  amortization  over  the  average 
remaining  service  period  of  active 
participants  ^  of  the  full  amount  of  the 
annual  gain  or  loss  for  a  cost  accoxmting 
period,  that  is,  gains  and  losses  other 
than  gains  and  losses  attributable  to 
curtailments,  settlements,  or  special 


s  If  the  plan  population  is  composed  primarily  of 
retirees,  the  gain  or  loss  is  spread  over  the  life 
expectancies  of  the  retirees.  (See  paragraphs  52  and 
112  of  SFAS  106.) 


. . —  I 

termination  benefits.  While  SFAS  106 
permits  such  amortization,  SFAS  106 
only  requires  amortization  of  that  part  of 
the  cumulative  net  gain  or  loss  that  falls 
outside  a  corridor  defined  by  10%  of  the 
greater  of  the  accumulated  post¬ 
retirement  benefit  obligation  or  the 
market-related  value  of  plan  assets. 

Under  SFAS  106,  recognition  of  any 
gain  or  loss  within  that  corridor  may  be 
delayed  indefinitely.  Such  delayed 
recognition  is  not  permitted  by  this 
proposed  Standard. 

(iv)  Amortization  of  the  transition 
obligation  component.  This  proposed' 

Standard  resWcts  the  measiuement  and 
period  assignment  of  the  transition 
obligation  to  the  delayed  recognition 
method  described  in  paragraphs  112 
and  113  of  SFAS  106.  The  proposed 
Standard  provides  that  when  a 
contractor  first  becomes  subject  to  the 
proposed  Standard,  the  contractor  will 
base  its  period  costs  on  the  annual 
amortization  installment  for  the 
xmrecognized  portion  of  the  transition 
obligation  already  established  for 
financial  accoxmting  piuposes.  The 
proposed  transition  provisions  address 
the  recognition  of  any  portion  of  the 
SFAS  106  transition  obligation  that  was 
recognized  for  financial  statement 
piuposes  during  prior  periods  for  those 
contractors  that  used  the  pay-as-you-go 
cost  method  for  Government  contract 
costing  purposes. 

(d)  Post-retirement  benefits  provided 
through  insurance  contracts.  If  the 
contractor  provides  all  or  a  portion  of 
the  post-retirement  benefit  by 
pxuchasing  insurance,  the  Board 
proposes  Aat  the  contract  accounting 
cost  be  determined  by  the  net  premium 
paid  for  such  insxuance  and  that  the 
measiuement,  assignment  to  cost 
accoxmting  periods,  and  allocation  of 
such  premium  be  subject  to  the 
provisions  of  CAS  416.  However,  if  the 
insurance  is  acquired  from  a  captive 
insurer,  then  the  cost  of  the  post¬ 
retirement  benefit  remains  subject  to  the 
provisions  of  this  proposed  Standard. 

Because  the  SFAS  106  definition  of 
“captive  insxuer”  differs  from  the  term 
as  used  in  the  FAR,  a  potential  for 
disputes  exists.  In  addition,  the 
proposed  definition  clarifies  that 
affiliates,  related  organizations  and 
entities  that  are  “owned  by  or  imder  the 
control  of’  the  contractor  are  also 
included  so  that  the  proposed  Standard 
incorporates  the  phrase  foxmd  at  FAR 
31.201-19(c)  which  is  already  in  use  for 
Government  contracting  piuposes. 

Consistent  with  SFAS  106,  this 
proposed  Standard  permits  benefits 
provided  by  pxuchased  insxuance  to  be 
accounted  for  separately  from  any 
portion  of  a  plan’s  benefits  that  are  not 
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provided  through  such  insurance.  The 
Board  notes  that  this  treatment  contrasts 
with  the  analogous  provision  in  the 
pension  Standard,  paragraph  9904.412- 
50(a)(6),  which  specifies  the  accounting 
for  so-called  “split-funded”  plans. 

4.  Allocation  of  Post-Retirement  Benefit 
Costs  to  Segments 

The  proposed  Standard  applies  to  all 
post-retirement  benefit  plans  regardless 
of  whether  accrual  accounting  or  the 
pay-as-you-go  cost  method  is  used.  It 
embraces  the  general  precepts  of 
paragraph  9904.403-40(b)(4)  dealing 
with  the  allocation  of  central  payments 
and  accruals  to  segments.  However,  this 
proposed  Standard  provides  specific 
criteria  regarding  the  allocation  of  post¬ 
retirement  benefit  costs  to  intermediate 
home  offices  and  segments.®  The 
contractor  must  allocate  a  portion  of  the 
total  post-retirement  plan  cost  to  each 
segment,  including  home  offices,  either 
by  use  of  an  appropriate  allocation  base 
(i.e.,  indirect  allocation)  or,  if  certain 
conditions  exist,  by  use  of  post¬ 
retirement  benefit  costs  separately 
computed  (i.e.,  direct  allocation)  at  the 
segment  level. 

Consistent  with  the  pension  and 
insurance  Standards,  the  Board 
proposes  that  the  total  post-retirement 
benefit  plan  cost  be  allocated  to 
intermediate  home  offices  and  segments 
based  upon  the  factors  used  to 
determine  the  costs.  For  plans  that  are 
accounted  for  using  the  pay-as-you-go 
cost  method,  the  cost  is  to  be  allocated 
only  to  segments  and  intermediate  home 
offices  that  can  be  identified  with  the 
post-retirement  benefit  plan  (e.g.,  those 
segments  having  inactive  participants 
who  are  eligible  to  receive  benefits 
under  that  plan).  For  defined-benefit 
plans  using  accrual  accounting,  the 
proposed  Standard  requires  that  both 
active  and  inactive  plan  participants  of 
the  segment  or  intermediate  home  office 
be  included  in  the  allocation  base 
because  five  of  the  six  components  of 
post-retirement  benefit  cost  are 
dependent  upon  the  obligation  for  both 
groups.^ 

The  criteria  requiring  separate 
calculation  are  similar  to  those  found  in 
CAS  9904.413  for  pension  costs  of 
segments.  If  actual  benefits  are 
disproportionately  paid  to  participants 
of  certain  segments,  the  proposed 


®  Throughout  the  discussions  of  allocations  to 
segments  and  to  intermediate  and  final  cost 
objectives,  the  term  “segment”  is  used  to  refer  to 
a  segment,  home  office,  or  intermediate  home 
office. 

’’  The  service  cost  component  is  only  determined 
for  active  plan  participants  who  are  still  in  the 
attribution  period,  i.e.,  prior  to  the  date  of  full 
eligibility.  A  service  cost  is  not  developed  for 
inactive  plan  participants. 


Standard  requires  a  separate  calculation 
of  the  cost  for  the  segment  instead  of  an 
allocation,  even  for  costs  determined 
under  the  pay-as-you-go  cost  method. 

An  additional  criterion  for  separate 
calculation  that  looks  at  the  “cost  of 
benefits”  reflects  the  fact  that  post¬ 
retirement  benefit  costs  may  vary 
significantly  due  to  differences  in  state 
laws,  geographical  location,  or 
insurance  market. 

Unless  the  post-retirement  benefit 
cost  allocable  to  a  segment  is  separately 
calculated,  the  same  set  of  actuarial 
assvunptions  is  used  to  determine  the 
cost  for  all  segments.  Similar  to  CAS 
9904.413,  if  costs  are  separately 
calculated,  only  those  assump'tions 
relating  to  the  demographic  differences 
of  a  segment’s  employees  are  permitted 
to  be  different  than  the  assumptions 
used  for  other  segments.  For  example, 
the  use  of  a  different  turnover 
assiunption  to  reflect  the  unique 
termination  of  employment  experience 
of  one  segment  does  not  permit  the 
contractor  to  use  a  different  pre¬ 
retirement  mortcdity  assumption 
without  evidence  that  the  segment’s 
mortality  is  materially  different  from  the 
average  mortality  assumed  for  the  plan 
as  a  whole. 

For  defined-benefit  plans  using 
accrual  accounting  the  proposed 
Standard  requires  that  the  tracking  of 
assets  and  funding  at  the  segment  level 
be  maintained  if  costs  are  separately 
calculated  for  the  segment.  This 
provision  increases  the  visibility  and 
verifiability  of  post-retirement  benefit 
costs  that  are  separately  calculated  for  a 
segment. 

This  proposed  Standard  also  requires 
that  the  market-related  value  of  plan 
assets  be  allocated  each  year  in 
proportion  to  the  fair  vale  of  plan  assets 
allocated  to  the  segments.  This 
provision  ensures  that  the  sum  of  the 
market-related  value  of  plan  assets  for 
all  segments  equals  the  total  plan’s 
market-related  value  of  assets. 

The  proposed  provisions  regarding 
transfers  of  plan  participants  between 
segments  reflect  the  fact  that  the 
accumulated  post-retirement  benefit 
obligation  is  determined  by  and  must 
follow  the  plan  participants.  Therefore, 
both  the  assets  that  funded  the 
obligation  and  the  unfunded  portion  of 
the  accumulated  post-retirement  benefit 
obligation  follow  the  participants,  so 
that  future  contract  costs  better  follow 
the  performance  of  futvue  contracts.  The 
Board  notes  that  the  exception  for 
immaterial  transfers  might  create  a 
small  gain  or  loss  because  assets  and 
other  values  are  not  transferred. 


5.  Allocation  to  Intermediate  and  Final 
Cost  Objectives  of  the  Segment 

Once  the  post-retirement  benefit  cost 
has  been  measured,  assigned  to  a 
period,  and  initially  allocated  to 
segments  and  home  offices,  the  Board 
believes  that  Cost  Accounting  Standard 
9904.403  adequately  addresses  the 
reallocation  from  home  offices  to 
segments  and  that  Cost  Accounting 
Standard  9904.410  and  Cost  Accounting 
Standard  9904.418  fully  and  adequately 
address  the  intra-segment  allocation  of 
cost  to  intermediate  and  final  cost 
objectives. 

6.  Adjustments  for  Curtailments, 
Settlements,  and  Special  Termination 
Benefits 

(a)  Defined-contribution  plans  using 
accrual  accounting.  While  a  defined- 
contribution  plan  is  on-going,  any 
nonvested  account  balances  that  are 
forfeited  by  participants  who  terminate 
employment  during  a  cost  accounting 
period  are  typically  either  reallocated  to 
the  other  participants  or  used  to  reduce 
the  contribution  (deposit)  required 
under  the  terms  of  the  plan.  The  Board 
presumes  that  such  forfeiture  credits  are 
fairly  evenly  distributed  among  periods 
and  therefore  no  undue  volatility 
occurs.  However,  v/hen  a  defined- 
contribution  plan  is  terminated,  the 
forfeiture  of  nonvested  account  balances 
could  cause  an  inordinately  large  and 
non-recurrent  credit.  In  fact,  the  values 
of  the  non-vested  account  balances 
could  revert  to  the  contractor.  To 
,  prevent  the  disruption  to  the  budgeting 
process  for  cost  type  contracts  and  the 
forward  pricing  process  for  cost-based 
fixed  price  contracts,  the  Board 
proposes  that  forfeiture  credits  due  to  a 
termination  of  a  defined-contribution 
plan  using  accrual  accounting  be 
amortized  over  10  years  so  that  the  ’ 
credit  can  flow  to  costs  included  in  both 
cost  type  contracts  and  the  forward 
pricing  of  other  negotiated  cost-based 
contracts. 

The  Board  also  proposes  that  this 
provision  will  apply  to  forfeitures  that 
occur  whenever  the  plan  participants’ 
rights  to  become  vested  are  eliminated 
because  the  right  to  earn  future  vesting 
or  retirement  eligibility  service  is 
curtailed  or  terminated  by  plan 
amendment  or  other  unilateral  action  of 
the  contractor. 

The  pension  Standards  do  not  contain 
a  similar  provision  because  qualified 
pension  plans  are  subject  to  the  vesting 
requirements  of  ERISA.  However,  many 
post-retirement  benefit  plans  are  not 
subject  to  similar  vesting  standards  and 
the  Board  believes  these  provisions  are 
necessary  to  address  the  significant 
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amount  of  nonvested  account  balances 
that  might  be  forfeited. 

(b)  Defined-benefit  plans  using 
accrual  accounting.  Consistent  with  the 
Board’s  intention  to  accept  the 
accounting  provisions  of  SFAS  106 
where  practicable,  the  proposed 
Standard  begins  by  accepting  the  SFAS 
106  measurement  of  the  adjustment  for 
gains  and  losses  due  to  benefit 
curtailments,  benefit  settlements,  and 
granting  of  special  termination  benefits. 
SFAS  106  provides  that  any  gain  or  loss 
not  offset  agcunst  the  imrecognized  gain 
or  loss,  imrecognized  transition 
obligation,  or  unrecognized  prior  service 
cost,  as  appropriate  under  SFAS  106, 
will  be  immediately  recognized  in 
income.  To  require  an  analogous 
immediate  recognition  for  Government 
contract  costing  purposes  could  disrupt 
the  budgeting  of  cost  type  contracts  as 
well  as  the  forward-pricing  process  for 
cost-based  fixed  price  contracts. 
Regardless  of  whether  or  not  the  post¬ 
retirement  plan  is  terminated,  the 
proposed  Standard  requires  that  an 
adjustment  be  recorded  and  that  the 
adjustment  for  the  curtailment, 
settlement,  or  termination  benefit  gain 
or  loss  be  amortized  over  a  period  of  10 
years. 

7.  Adjustments  for  Segment  Closings. 

The  Board  proposes  to  adopt  the  CAS 
9904.413  definition  of  segment  closing 
which  encompasses  three  situations:  (i) 
The  ownership  of  the  segment  changes 
by  sale  or  transfer,  (ii)  the  segment 
discontinues  operations  or  is 
abandoned,  and  (iii)  the  contractor  is  no 
longer  performing  or  actively  seeking 
government  contract  work  at  that 
segment.  Based  on  comments  regarding 
the  amendments  to  the  pension  rule,  the 
Board  has  modified  the  CAS  9904.413 
definition  of  segment  closing  to 
explicitly  state  that  segment  mergers  or 
splits  within  the  contractor’s  on-going 
operations  are  not  considered  to  be  a 
segment  closing  for  purposes  of  this 
proposed  Standard. 

Pay-as-you-go  cost  method.  When 
a  segment  is  closed  for  any  of  the 
reasons  described  above,  this  proposed 
Standard  does  not  provide  for  any 
adjustment  to  current  or  previously 
determined  post-retirement  benefit  costs 
for  plans  that  use  the  pa5?-as-you-go  cost 
method.  The  post-retirement  benefit 
costs  attributable  to  current  and  prior 
periods  were  previously  determined  by 
the  net  amount  paid  to  or  on  behalf  of 
retired  employees  or  their  beneficiaries 
for  post-retirement  benefits  incurred 
during  those  periods.  The  measurement 
of  these  prior  actual  expenditures  is 
unaltered  by  the  segment  closing.  These 
previously  determined  costs  include 


any  amortization  installments  assigned 
to  such  prior  periods  for  net  amounts 
paid  to  irrevocably  settle  an  obligation 
for  post-retirement  benefits. 

The  proposed  segment  closing 
provisions  also  require  that  any  inactive 
participants  left  “homeless”  (that  is, 
inactive  participants  that  are  no  longer 
associated  with  an  operational  segment) 
when  a  segment  is  sold  or  abandoned 
must  be  moved  to  the  intermediate  or 
corporate  home  office  to  which  the 
closed  segment  had  directly  reported.  In 
the  future  the  pay-as-you-go  costs  for 
these  transferred  inactive  participants 
will  be  included  in  the  post-retirement 
benefit  costs  allocated  by  the  closed 
segment’s  immediate  home  office  (the 
proximate  home  office  to  which  the 
segment  had  reported.)  Likewise  the 
amortization  of  lump  sums  and  other 
settlements  for  these  inactives  will 
continue  unabated  after  being 
transferred  to  the  closed  segment’s 
immediate  home  office.  Any 
Government  contracts  performed  in 
other  segments  reporting  to  that  home 
office  will  receive  an  allocated  portion 
of  the  post-retirement  benefit  costs 
attributable  to  the  transferred  inactive 
participants. 

(b)  Defined-contribution  plans  using 
accrual  accounting.  When  a  segment  is 
closed  for  any  of  the  reasons  described 
above,  the  Board  proposes  that  the 
contractor  measure  an  immediate  period 
adjustment  to  recognize  any 
unrecognized  portions  of  any  credits  for 
forfeited  nonvested  account  balances 
due  to  plan  termination  or  curtailment 

vof  vesting  or  retirement  eligibility 
.  service.  Essentially,  this  provision 
aborts  the  amortization  of  these  credits 
because  there  will  be  no  Government 
contracts  in  futme  periods  to  absorb  a 
share  of  the  credit. 

(c)  Defined-benefit  plans  using 
accrual  accounting.  When  a  segment  is 
closed  for  any  of  the  reasons  described 
above,  the  Board  proposes  that  the 
contractor  measure  an  immediate  period 
adjustment  based  upon  the  unavoidable 
liability  for  post-retirement  benefits. 

The  adjustment  is  measured  as  the 
difference  between  the  nonforfeitable 
post-retirement  benefit  obligation  and 
the  sum  of  the  plans  assets  plus  the 
accumulated  value  of  unfunded  accruals 
(net  of  any  prepayment  credits.) 

Basing  the  segment  closing 
adjustment  on  the  nonforfeitable  post¬ 
retirement  benefit  obligation  may 
appear  to  be  a  fundamental  conceptual 
departure  fi-om  both  the  original  and 
amended  CAS  9904.412  and  9904.413. 
The  benefit  liability  for  pension  plans 
generally  is  subject  to  the  stringent 
controls  of  ERISA.  For  post-retirement 
benefit  plans,  the  nonforfeitable  post¬ 


retirement  benefit  obligation  provides 
the  nearest  analogue  to  the  ERISA 
protected  liability. 

In  addition  to  the  above  proposed 
general  rules  for  segment  closings,  the 
following  points  should  be  noted: 

(i)  Massive  layoff  gains.  The  Board 
notes  that  when  a  segment  closes,  often 
there  is  a  sizable  termination  of 
employees  which  was  one  of  the 
original  Board’s  concerns  that 
eventually  led  to  the  original  9904.413- 
50(c)(12)  segment  closing  provision.  For 
post-retirement  benefit  plans,  the  effects 
of  any  “abnormal  forfeitures”  or 
massive  layoff  gain  will  dramatically 
reduce  the  liability  such  that  the 
remaining  accumulated  post-retirement 
benefit  obligation  will  approximate  or 
equal  the  nonforfeitable  post-retirement 
benefit  obligation. 

(ii)  Sale  or  other  transfer  of  ownership 
of  a  segment.  When  a  segment  is  sold  or 
transferred,  the  active  participants  of  the 
segment  immediately  before  the  sale  is 
effective  can  be:  (i)  Transferred  with  the 
segment  and  become  active  employees 
of  the  buyer,  (ii)  transferred  as  active 
employees  to  other  operational 
segments  of  the  seller,  or  (iii)  terminated 
and  become  inactive  participants  of  the 
seller.  When  analyzing  the  proposed 
provision  concerning  the  sale  or  transfer 
of  a  segment,  the  reader  should  carefully 
consider  the  plan  participants’  status  in 
the  post-retirement  benefit  plans  of  each 
party  to  the  sale.  If  both  parties  to  the 
sale  sponsor  post-retirement  benefit 
plans,  the  segment’s  employees  can  be 
both  inactive  participants  in  the  seller’s 
post-retirement  benefit  plan  and  active 
participants  in  the  buyer’s  plan. 

If  only  a  portion  of  the  operations  of 
a  segment  is  acquired,  the  proposed 
Standard  provides  that  the  selling 
contractor  first  divide  the  accounting 
records  for  the  segment  into  two  groups 
based  upon  the  liability  for  participants 
being  retained  and  transferred.  Then  the 
segment  closing  adjustment  will  be 
determined  using  the  accounting 
records  for  the  participants  being 
transferred  to  the  buyer  or  transferee. 
This  proposed  Standard  also  provides 
that,  when  a  segment  is  divided  into 
two  or  more  segments  as  part  of  a 
reorganization,  the  assets  shall  be 
divided  in  proportion  to  the 
accumulated  post-retirement  benefit 
obligation.  This  provision  is  more 
specific  than  the  similar  coverage  found 
at  9904.413-50(c)(v)  for  pension  plans. 

If  no  active  employees  are  retained  in 
the  segment,  the  unrecognized 
transition  obligation,  prior  service  cost, 
gains  and  losses  attributed  to  the 
remaining  inactive  participants  are 
moved  up  to  the  next  immediate  home 
office  along  with  the  associated  fcur 
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value  of  plan  assets,  accumulated  value 
of  unfunded  accruals  and  accumulated 
value  of  prepayment  credits.  All 
amortizations  continue  unabated.  This 
amortization  of  these  unrecognized 
amounts  parallels  the  treatment  of  the 
liahility  for  futiure  pajmaents  to 
remaining  inactives  under  the  pay-as- 
you-go  method. 

Unless  a  segment  is  sold  to  a 
successor-in-interest,  the  adjustment 
will  he  determined  using  the  values  of 
assets  and  accumulated  benefit 
obligations  immediately  prior  to  the 
sale.  If  the  segment  is  sold  to  a 
successor-in-interest,  this  proposed 
Standard  provides  that  the  segment 
accounting  will  continue  at  the 
successor  contractor  based  on  the 
segment  accounting  up  to  the  time  of 
the  sale,  taking  into  account  any 
division  of  the  segment’s  assets  and 
obligations. 

(iii)  Government’s  share  of  segment 
closing  adjustment.  The  Government’s 
share  of  the  segment  closing  adjustment 
shall  reflect  the  Government’s  historical 
participation  in  post-retirement  benefit 
cost  from  the  time  this  proposed 
Standard  first  becomes  applicable.  The 
intent  of  this  provision  is  for  the 
cognizant  Federal  agency  official  and 
the  contractor  to  generally  determine 
the  Government’s  historical  share  of 
post-retirement  benefit  costs  that  were 
allocated  to  cost  type  and  negotiated 
cost-based  fixed  price  contracts.  The 
proposed  transition  provisions  extend 
this  period  of  participation  for 
contractors  who  employed  accrual 
accounting  for  Government  contract 
costing  in  accordance  with  SFAS  106 
prior  to  this  proposed  Standard 
becoming  applicable.  In  such  cases,  the 
Government’s  participation  shall  be 
measmed  from  the  date  that  SFAS  106 
accruals  used  for  financial  statement 
purposes  were  first  used  for 
Government  contract  costing  purposes. 
The  proposed  Standard  also  permits  the 
parties  to  negotiate  a  delayed 
recognition  of  the  segment  closing 
adjustment  through  an  amortization 
process.  This  proposed  provision 
provides  more  flexibility  for  the  parties 
to  determine  the  appropriate  proportion 
than  paragraph  9904.41 3-50{c)(vii)  of 
the  pension  Standard. 

8.  Illustrations 

Generally  the  illustrations  show  the 
accumulated  post-retirement  benefit 
obligation  and  other  liabilities  or  losses 
as  debit  balances  and  the  fair  value  of 
assets  and  other  asset  equivalent  values 
and  gains  as  credit  balances.  However, 
for  consistency  with  financial 
accounting  presentation,  when  the 
illustrations  include  SFAS  106 


disclosmes,  the  accumulated  post¬ 
retirement  benefit  obligations  are  shown 
as  credit  balances  and  fair  values  of 
assets  and  other  asset  equivalent  values 
are  shown  as  debit  balances. 

Because  health  and  life  benefits 
account  for  about  98%  of  all  post¬ 
retirement  benefit  plan  obligations, 
there  are  no  illustrations  or  special 
provisions  for  post-retirement  benefits 
other  than  health  and  life  benefits.  This 
lack  of  text  or  illustrations  regarding 
other  types  of  post-retirement  benefits 
does  not  imply  nor  indicate  that  the 
obligations  for  such  benefits,  if  material, 
are  excluded  from  coverage  imder  this 
proposed  Standard. 

9.  Transition  Provisions 

One  of  the  issues  raised  in 
discussions  about  post-retirement 
benefit  costs  concerns  inactive  plan 
participants  who  may  have  worked  for 
a  strictly  commercial  segment  or  a 
government  segment  that  was  sold  or 
abandoned  at  some  time  in  the  past.  It 
has  been  argued  that  the  post-retirement 
benefit  costs  associated  with  these  so- 
called  “homeless”  inactives  should  be 
explicitly  excluded  from  the  post¬ 
retirement  benefit  costs  allocated  to 
current  and  futme  Government 
contracts.  However,  often  it  is 
impossible  to  ascertain  whether  these 
“homeless”  inactives  were  formerly 
employed  in  an  abandoned  or  sold 
segment  or  if  they  are  “homeless” 
because  of  incomplete  human  resource 
records.  Rather  than  require  a  herculean 
and  possibly  futile  effort  to  identify 
where  these  inactive  participants  had 
been  employed,  the  Board  proposes  that 
the  retained  liability  for  these 
“homeless”  inactive  participants  be 
assigned  to  an  intermediate  home  office 
or  corporate  office  in  accordance  with 
the  contractor’s  past  practice.  The  costs 
associated  with  these  inactive 
participants  will  be  treated  as  a  general 
cost  of  doing  business  for  such  home 
office  and  allocated  in  accordance  with 
CAS  9904.403. 

Some  contractors  may  not  have 
established  a  specific  practice  or 
method  for  assigning  the  “homeless” 
participants  to  a  corporate  or 
intermediate  home  office.  In  that  case, 
the  Board  envisions  several  acceptable 
methods  of  making  such  an  assignment 
to  home  offices.  These  include,  but  are 
not  limited  to; 

(i)  Assigning  all  “homeless”  to  the 
corporate  home  office  if  the  post-retirement 
plan  covers  employees  in  all  units  that  report 
to  the  corporate  home  office; 

(ii)  Assigning  the  “homeless”  to  the 
immediate  home  office  that  had 
responsibility  for  the  closed  or  abandoned 
segment; 


(iii)  If  the  closed  or  abandoned  segment(s) 
were  primarily  associated  with  a  portion  of 
the  contractor’s  current  business,  assigning 
the  “homeless”  to  a  home  office  which 
allocates  the  post-retirement  benefit  cost  as  a 
residual  expense  to  segments  currently 
performing  work  for  that  portion  of  the 
contractor’s  business;  or, 

(iv)  Those  “homeless”  participants  for 
whom  employment  records  are  unavailable, 
or  who  worked  in  a  multiplicity  of  the 
contractor’s  operations  could  be  assigned  to 
the  corporate  home  office. 

In  any  of  these  cases,  the  Board  accepts 
the  fact  that  the  costs  associated  with 
these  “homeless”  will  bear  no 
relationship  to  its  current  activities  and 
the  cost  would  be  allocated  to 
intermediate  home  offices  and  segments 
as  an  residual  expense. 

The  proposed  transition  provisions 
address  how  a  contractor’s  prior 
accoimting  practices  are  to  be 
reconciled  with  the  accounting 
provisions  of  the  proposed  rule.  Some 
contractors  who  were  using  accrual 
accounting  prior  to  becoming  subject  to 
the  proposed  rule  will  continue  to  use 
accrual  accounting  if  the  criteria  for 
accrual  accounting  are  satisfied. 
Likewise,  other  contractors  who  had 
been  using  the  pay-as-you-go  method 
will  continue  to  use  the  pay-as-you-go 
method  if  those  criteria  are  not  satisfied. 
However,  special  provisions  are  needed 
whenever  a  contractor  must  change  its 
previously  disclosed  accounting 
practice  for  post-retirement  benefit 
costs. 

If  a  contractor  changes  from  the  pay- 
as-you-go  cost  method  to  accrual 
accoimting  for  contract  costing 
purposes,  the  transition  section  of  the 
proposed  Standard  provides  for  the 
establishment  of  a  supplemental 
transition  obligation  so  that  prior  SFAS 
106  accruals  measured  during  prior 
periods"  when  the  contractor  had  cost- 
based  Government  contracts  can  be 
assigned  to  periods  after  the  contractor 
becomes  subject  to  the  proposed 
Standmd.  Once  established,  the 
supplemental  transition  obligation  is 
accorded  the  same  treatment  as  the 
SFAS  106  transition  obligation.  The 
prior  accruals  included  in  the 
supplemental  transition  obligation  are 
based  on  the  delayed  recognition  of  the 
transition  obligation  regardless  of  how 
the  transition  obligation  was  recognized 
for  financial  accounting  purposes.  As  an 
alternative  to  establishing  a 
supplemental  transition  obhgation,  the 
proposed  Standard  permits  these 
contractors  to  use  a  so-called  “fresh 
start”  approach  provided  the  contractor 
has  continually  been  performing 
government  cost-based  contracts  since 
adopting  SFAS  106. 
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If  a  contractor  switches  from  accrual 
accounting  to  the  pay-as-you-go  cost 
method,  this  proposed  Standard 
requires  that  the  accumulated  value  of 
prior  unfunded  accruals  measured 
during  periods  when  the  contractor  had 
cost  type  or  cost-based  fixed  price 
Government  contracts  be  carried 
forward.  Like  the  analogous  provision  in 
the  amendments  to  the  pension 
Standard,  CAS  9904.412,  benefit 
payments  must  be  charged  against  the 
accumulated  value  of  vmfunded  accruals 
before  pay-as-you-go  costs  can  be 
measured,  assigned  to  cost  accounting 
periods,  and  allocated  to  cost  objectives. 

If  the  contractor  has  an  established 
practice  of  using  terminal  funding  for  its 
post-retirement  benefit  costs,  that 
contractor  may  continue  the  use  of  the 
terminal  funding  method.  A  switch  from 
terminal  funding  to  pay-as-you-go 
accounting  is  permitted  if  the  criteria  for 
accrual  accounting  are  not  met.  Any 
payments  previously  considered  as 
terminal  funding  and  allocated  to  cost 
objectives  would  not  be  subject  to  the 
fifteen-year  eunortization  requirement.  If 
the  criteria  for  accrual  accounting  are 
met  and  the  contractor  switches  from 
terminal  funding  to  accrual  accounting, 
then  any  prior  SFAS  106  accruals  that 
exceeded  amoimts  paid  for  terminal 
funding  may  be  treated  as  a 
supplemental  tremsition  obligation 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act,  Public 
Law  96-511,  does  not  apply  to  this 
proposed  rule,  because  this  rule 
imposes  no  paperwork  bmden  on 
offerors,  affected  contractors  and 
subcontractors,  or  members  of  the 
public  which  requires  the  approval  of 
0MB  under  44  U.S.C.  3501,  et  seq.  The 
records  required  by  this  proposed  rule 
are  those  normally  maintained  by 
contractors  who  claim  reimbursement  of 
post-retirement  benefit  costs  under 
government  contracts. 

D.  Executive  Order  12866  and  the 
Regulatory  Flexibility  Act 

Because  most  contractors  must 
measure  and  report  their  post-retirement 
benefit  liabilities  and  expenses  in  order 
to  comply  with  the  requirements  of 
SFAS  106  for  financial  accounting 
purposes,  the  economic  impact  of  this 
final  rule  on  contractors  emd 
subcontractors  is  expected  to  be  minor. 
As  a  result,  the  Board  has  determined 
that  this  rule  will  not  result  in  the 
promulgation  of  a  “major  rule”  under 
the  provisions  of  Executive  Order 
12866,  and  that  a  regulatory  impact 
analysis  will  not  be  required. 
Fiulhermore,  this  proposed  rule  does 
not  have  a  significant  effect  on  a 


substantial  number  of  small  entities 
because  small  businesses  are  exempt 
from  the  application  of  the  Cost 
Accounting  Standards.  Therefore,  this 
rule  does  not  require  a  regulatory 
flexibility  analysis  under  the  Regulatory 
Flexibility  Act  of  1980. 

E.  Public  Comments 

Public  Comments:  This  proposed 
Standard  is  based  upon  responses  to  the 
Stciff  Discussion  Paper  made  available 
for  public  comment  on  September  20, 
1996,  61  FR  49533.  Eighteen  (18)  sets  of 
public  comments  were  received  from 
contractors.  Government  agencies, 
professional  associations,  actuarial 
firms,  law  firms,  public  accounting 
firms,  and  individuads.  The  proposed 
Standard  is  also  based  upon  the  ten  (10) 
sets  of  responses  to  the  Board’s  letter  of 
January  12, 1999  which  was  also  made 
available  for  public  comment  on 
February  18,  1999,  64  FR  8141.  The 
comments  received  and  the  Boaird’s 
actions  taken  in  response  thereto  are 
summarized  below: 

1.  Need  for  a  Cost  Accounting  Standard 

Comment:  The  industry  associations 
and  some  contractors  expressed  the 
belief  that  a  Standard  might  not  be 
needed  because  GAAP,  as  articulated  by 
SFAS  106  and  augmented  by  CAS 
9904.403,  9904.412,  9904.413,  and 
9904.418,  provide  full  and  adequate 
guidance  on  the  measurement, 
assignment  to  periods,  and  allocation  of 
post-retirement  benefit  costs.  Some 
commenters  expressed  the  notion  that 
the  promulgation  of  a  Cost  Accounting 
Standard  on  any  subject  already 
addressed  by  a  FASB  Statement  would 
be  superfluous.  But,  many  respondents 
noted  subject  areas  where  SFAS  106 
was  either  inadequate  or  inappropriate 
for  contract  cost  accounting  purposes 
and  suggested  that  some  CASB  guidance 
would  be  helpful. 

Both  contractor  and  Government 
commenters  generally  preferred 
amendments  to  the  pension  Standards, 
CAS  9904.412  and  9904.413,  and 
possibly  the  insurance  Standard,  CAS 
9904.416,  rather  than  the  promulgation 
of  a  new  Standard.  The  commenters 
unanimously  agreed  that  a  Board 
Interpretation  would  be  insufficient  to 
address  the  new  and  complex  issues 
concerning  post-retirement  benefit 
costs.  Several  commenters  opined  that 
substantive  action  should  be  taken  by 
the  Board.  SDP  Technologies  wrote: 
“While  many  technical  questions  need 
to  be  resolved,  SDP  vurges  the  CASB  to 
pursue  this  effort  and  develop  a 
comprehensive  solution.”  And,  TRW 
stated,  “the  level  of  detail  and  range  of 
issues  posed  in  the  Discussion  Paper 


highlight  the  numerous  accounting, 
legal,  and  practical  considerations  that 
must  be  addressed.”  The  OUSD 
generally  concurred  when  it  stated: 
“While  it  is  generally  preferable  to 
amend  existing  Standards,  a  new 
Standard  may  be  necessary  if 
amendments  of  existing  Standards 
cannot  be  accomplished  without 
unreasonably  complicating  existing 
Standards.” 

In  its  letter  of  August  4, 1997, 

CODSIA  submitted  a  straightforward 
and  simple  proposal  to  illustrate  how 
the  Board  might  address  post-retirement 
benefit  costs  by  amending  CAS 
9904.412  and  CAS  9904.413.  CODSIA 
did  not  support  the  development  of  a 
separate  Cost  Accoimting  Standard  on 
post-retirement  benefits  on  the  grounds 
that  it  would  not  be  an  economical  and 
efficient  way  to  address  this  issue.  The 
Board  also  received  a  letter  from  the 
ABA  discussing  some  of  the 
shortcomings  of  the  CODSIA  proposal, 
but  which  generally  favored  CODSIA’s 
approach  of  amending  the  pension 
Standcirds. 

Response:  The  Board  recognizes  the 
concerns  expressed  regarding  the 
promulgation  of  a  new  Standard.  These 
concerns  appear  to  be  driven  by  fears 
that  a  new  Standard  might  be 
conceptually  different  from  the  cmrent 
pension  and  insurance  Standards. 
However,  the  Board  has  determined  that 
amending  CAS  9904.412,  9904.413,  and 
9904.416  would  be  extremely 
cmnbersome  and  would  add 
imnecessary  complexity.  The  Board 
notes  that  the  FASB  did  not  merely 
extend  Statements  87  and  88  (SFAS  87 
and  88)  to  post-retirement  benefits,  but 
promulgated  a  separate  Statement, 

SFAS  106,  building  upon  the  concepts 
and  structures  of  SFAS  87  and  88.  The 
Board  believes  that  the  most  manageable 
approach  to  providing  substantive 
measurement,  assignment,  and 
allocation  criteria  is  the  promulgation  of 
a  new  and  separate  Standard  addressing 
the  costs  of  post-retirement  benefits. 

The  Board  does  not  see  any  reason  to 
unnecessarily  muddy  the  water  for  the 
sake  of  arbitrarily  avoiding  the  „ 

promulgation  of  another  Standard. 

The  Board  believes  it  is  appropriate  to 
promulgate  a  separate  Cost  Accounting 
Standard  on  a  subject  matter  that  the 
FASB  has  addressed  for  financial 
accounting  purposes.  The  Board  notes 
the  CASB  Concepts  Statement  (57  FR 
31039)  which  states: 

The  Board  will  give  careful  consideration 
to  the  pronouncements  affecting  financial 
and  tax  reporting  and,  in  the  development  of 
Cost  Accounting  Standards,  it  will  take  those 
pronouncements  into  account  to  the  extent  it 
can  do  so  in  accomplishing  its  objectives. 
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The  nature  of  the  Board’s  authority  and  its 
mission,  however,  is  such  that  it  must  retain 
and  exercise  full  responsihility  for  meeting 
its  objectives. 

In  this  regard  the  Board  must 
specifically  consider  what  elements 
constitute  a  proper  measure  of  post¬ 
retirement  benefit  costs  for  contract  cost 
accounting  purposes. 

The  Board  agrees  that  SFAS  106 
should  be  used  as  the  baseline  for  the 
development  of  any  promulgation 
regarding  post-retirement  benefit  costs. 
However,  the  Board  believes  that  SFAS 
106,  augmented  by  existing  Standards, 
does  not  provide  adequate  guidance  on 
contract  cost  accovmting  for  post¬ 
retirement  benefit  costs.  The  Board 
proposes  to  generally  accept  the 
terminology,  measurement,  assignment, 
and  adjustment  provisions  of  SFAS  106. 
Modifications  and  restrictions  are  made 
only  where  necessary  for  Government 
contract  cosf  accounting  purposes. 

Thus,  the  Standard  being  proposed 
today  does  modify,  augment,  and 
restrict  SFAS  106  provisions  that  are 
either  inadequate  or  inappropriate  for 
contract  cost  accounting.  This  proposed 
Standard  also  augments  SFAS  106  and 
existing  Standards  by  addressing  the 
allocation  of  costs  to  segments,  segment 
closing  adjustments,  and  the  transition 
from  current  contract  cost  accounting 
practices  to  this  new  Cost  Accounting 
Standard  for  post-retirement  benefit 
costs. 

The  essence  of  the  CODSIA  proposal^ 
to  amend  CAS  9904.412  was  simply  to 
add  a  sentence  to  subsection  9904.412- 
40(b)  stating  that  for  administrative 
convenience,  the  contractor  may,  at  its 
option,  utilize  the  methodology 
provided  in  SFAS  106  to  measure  the 
costs  of  postretirement  medical  and  life 
insurance  costs.  The  CODSIA  approach 
would  permit  very  different  alternative 
accounting  practices  for  the  same 
category  of  cost  without  any 
justification  for  having  a  choice  of 
accoimting  methods.  Such  em  approach 
would  be  contradictory  to  the  Board’s 
goal  of  uniformity.  The  Board  does  not 
believe  that  post-retirement  benefit  costs 
should  be  subjected  to  the  pension  rules 
of  CAS  9904.412  and  9904.413  that  were 
originally  designed  and  recently 
amended  to  coordinate  with  the  vagaries 
of  the  tax  code.  Furthermore,  the  subject 
matter  and  the  terminology  employed  in 
the  current  CAS  9904.412  and  9904.413, 
as  compared  with  SFAS  106,  are  so 
different  that  any  attempt  to  treat  them 
together  in  a  single  amended  CAS 

9904.412  and  9904.413  would  produce 
an  unwieldy  document  that  would  be 
difficult  to  comprehend  or  implement. 

Thus,  the  Board  has  concluded  that 
the  promulgation  of  a  new  Standard  is 


necessary  to  adequately  and  clearly 
address  the  cost  accounting 
(measurement,  period  assignment,  and 
allocation)  issues  unique  to  post¬ 
retirement  benefit  costs  of  Government 
contracts.  Having  a  separate  and  distinct 
Standard  will  m^e  it  clear  to  users  and 
practitioners  where  the  CAS  Standards 
and  GAAP  are  in  agreement  and  where 
the  Standards  and  GAAP  diverge. 
Promulgating  a  new  and  separate 
Standard  will  reduce  the  administrative 
burden  of  trying  to  apply  a  single 
pronouncement  for  two  different 
purposes;  to  wit,  financial  reporting  and 
contract  cost  determination. 

2.  Relationship  to  Existing  Standards 

Comment:  Generally  the  respondents 
agreed  that  tax  consequences  should  not 
be  considered  in  the  determination  of 
contract  cost.  The  Aerospace  Industries 
Association  (ALA)  did  suggest  that  if 
funding  were  required  as  a  condition  of 
using  accrual  accounting,  the  tax 
consequences  might  have  to  be 
considered  “becaqse  funding  and  tax 
considerations  are  irretrievably 
interwoven.”  The  ALA  cdso  noted  that  if 
the  Board  “permits  accrual  accounting 
without  a  funding  requirement,  tax 
consequences  are  generally  irrelevant.” 
The  industry  associations  and  most 
contractors  believed  that  CAS  9904.412 
and  9904.413,  possibly  augmented  by 
CAS  9904.416,  should  form  the  baseline 
if  there  were  to  be  a  funding 
requirement.  While  some  industry 
conunenters  felt  that  the  Board  should 
consider  tax-rate  complementary 
funding,  others  expressed  their  belief 
that  tax-rate  complementary  funding  for 
nonqualified  pension  plans  in  CAS 

9904.412  is  overly  complicated.  While 
Government  respondents  opposed  the 
use  of  such  tax-rate  complementary 
funding,  the  OUSD  did  express  its  belief 
that  “tax  consequences  should  be 
considered  only  to  the  extent  the 
contractor  is  unable  to  fund  the  entire 
cimount  of  the  accrued  cost  to  a  tax 
deductible  funding  vehicle.” 

Some  industry  conunenters  expressed 
their  belief  that  if  funding  were  to  be 
required  for  cost  recognition,  then  an 
“assignable  cost  limitation”  would  be 
reasonable,  especially  if  spread-gcun 
actuarial  cost  methods  were  permitted. 
The  ALA  noted,  “the  original  CAS  Board 
limited  the  application  of  spread  gain 
methods  by  imposing  an  assignable  cost 
limitation  (see  old  CAS  412.50(b)(2)).” 
Government  respondents  believed  there 
should  be  an  assignable  cost  limitation 
defined  similarly  to  the  one  used  for 
pensions  regardless  of  whether  funding 
would  be  required  as  a  prerequisite  for 
accrual  accmmting. 


The  Government  respondents  did  not 
favor  any  explicit  linkage  between 
segment  closing  adjustments  for  pension 
and  post-retirement  benefit  plans. 
Industry  respondents  asked  that  the 
Board  provide  that  any  pension  surplus 
measured  under  9904.413-50(c)(12)  be 
explicitly  offset  against  any  unfunded 
post-retirement  benefit  obligation  when 
a  segment  closes.  Texas  Instruments 
stated: 

Conceivably,  the  same  business 
interruption  event  that  triggers  an  adjustment 
to  PRB  costs  will  also  trigger  a  similar 
adjustment  to  pension  costs.  Therefore,  both 
these  determinations  should  be  connected. 

The  Department  of  Defense 
commenters  expressed  an  interest  in 
amending  CAS  9904.416  to  reflect  the 
differences  between  life  insurance, 
medical  insurance,  and  property  and 
casualty  insurance.  These  respondents 
noted  that  each  of  these  types  of 
insurance  requires  unique  actuarial 
approaches  and  are  generally  unrelated 
to  each  other.  They  also  recommended 
that  the  Board  review  workers’ 
compensation  coverage,  which  includes 
health,  disability  and  liability 
provisions.  The  comments  fi’om 
industry  generally  stated  that  they  had 
no  major  concerns  or  problems  with 
CAS  9904.416. 

Response:  When  developing  these 
proposed  modifications  to  SFAS  106, 
the  Board  sought  to  maintain 
consistency  where  practicable  with  the 
analogous  provisions  of  (a)  CAS 

9904.412  and  9904.413  on  pensions,  (b) 
CAS  9904.415  on  deferred 
compensation  plans,  and  (c)  CAS 
9904.416  on  insurance  costs.  However, 
this  proposed  Standard  addresses  the 
accounting  issues  of  measurement  and 
period  assignment  of  post-retirement 
benefit  costs  and  does  not  address  tax- 
deductibility  concerns.  The  recent 
amendments  to  CAS  9904.412  and 

9904.413  were  exceptional  in  the 
incorporation  of  tax-implications  into  a 
Standard.  The  Board  recognizes  that  tax 
accoimting  rules  can  produce  volatility 
and  that  such  tax  rules  primarily  affect 
the  timing  of  cost  recognition.  The 
Board  notes  that  pension  accounting 
cmd  practices,  unlike  those  for  post¬ 
retirement  benefits,  evolved  in  an 
environment  in  which  funding  was  not 
only  permitted,  but  dominated  by  tax 
law  and  Internal  Revenue  Service  (IRS) 
and  Department  of  Labor  regulations 
regarding  the  determination  of  the 
benefits  and  the  actual  funding  and 
administration  of  pension  plans. 

In  this  proposed  Standard,  the 
determination  of  the  cost  for  a  period 
when  accrual  accounting  is  used 
generally  follows  SFAS  106  with  some 
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restrictions  and  modifications.  SFAS 
106  imposes  no  minimum  or  maximum 
limits,  such  as  the  assignable  cost 
limitation,  on  the  determination  of  the 
net  periodic  post-retirement  benefit 
cost,  and  neither  does  this  proposed 
Standard.® 

The  proposed  Standard  does  not 
address  the  offsetting  of  a  post¬ 
retirement  benefit  segment  closing 
adjustment  against  any  pension  segment 
closing  adjustment.  The  Board  believes 
that  CAS  9904.413  determines  the  plan 
termination  and  segment  closing 
adjustment  for  pension  plans  and  this 
proposed  Standard  would  determine  the 
adjustment  for  post-retirement  benefit 
plans.  How  either  adjustment  is  actually 
transacted  or  effected  is  best  determined 
by  the  contracting  parties.  This 
proposed  Standard  and  CAS  9904.413 
neiUier  require  nor  preclude  the 
aggregation  of  these  adjustments  with 
each  other  or  other  issues  for  resolution 
and  settlement  purposes. 

This  proposed  Standard  addresses 
many  issues  similar  to  those  considered 
in  the  March  30, 1995  amendments  to 
CAS  9904.412  and  9904.413.  The  fact 
that  any  of  these  issues  are  treated 
differently  in  this  proposed  Standard  on 
post-retirement  benefit  costs  does  not 
necessarily  imply  that  changes  will  be 
made  to  the  pension  Standards,  nor 
does  it  preclude  such  possibility. 

The  Board  notes  the  comments  from 
the  Department  of  Defense  regarding  a 
general  review  of  CAS  9904.416,  but 
believes  that  addressing  post-retirement 
benefits  as  defined  by  SFAS  106  is  a 
substantial  task  in  its  own  right.  To 
expand  this  case  to  include  a 
comprehensive  review  of  CAS  9904.416 
would  make  the  case  uiunanageable. 
The  Board  proposes  that  the  provisions 
of  CAS  9904.416  relating  to  prefunding 
of  retiree  benefits  be  replaced  by  this 
Standard.  Otherwise  the  Board  has 
concluded  that  any  general  review  of 
CAS  9904.416  is  outside  the  scope  of 
this  project. 

3.  Fimding  as  a  Prerequisite  for  Accrual 
Accounting 

Comment:  The  perception  that  any 
post-retirement  benefit  liability 
recognized  in  the  financial  statements 
might  be  a  “soft”  liability  led  some 
respondents,  especially  Government 
respondents,  to  express  the  belief  that 
funding  must  be  used  as  a  tool  in 
assessing  the  firmness  of  these 
liabilities. 


®  As  discussed  elsewhere,  the  proposed  Standard 
does  compare  and  limit  the  net  periodic  post¬ 
retirement  benefit  cost  so  that  the  accumulated 
value  of  plan  assets  and  unfunded  accruals  do  not 
exceed  the  unavoidable  liability,  j.e.,  the 
nonforfeitable  post-retirement  benefit  obligation. 


In  general,  industry  commenters 
argued  funding  does  not  necessarily 
substantiate  the  liability.  They 
expressed  their  belief  that  funding  may 
be  an  important  business  consideration, 
but  such  considerations  generally  deal 
with  cash  flow  consequences  and 
income  tax  considerations.  They 
recommended  that  any  criteria 
established  as  a  prerequisite  for  accrual 
accounting  should  address  the  existence 
of  the  liability  rather  than  the  existence 
of  funding.  They  also  believed  that 
funding  is  an  allowability  issue,  not  an 
accoimting  issue. 

The  ABA  noted  that  for  financial 
accounting  purposes  the  threshold  for 
recognition  is  met  by  a  probability  that 
an  obligation  exists.  The  ABA  did 
suggest  there  may  be  situations  when 
the  funding  of  the  annual  accrual  might 
serve  a  legitimate  purpose.  The  ABA 
wrote  in  part: 

We  do,  however,  agree  that  contractors 
should  not  be  permitted  to  accrue  costs 
without  funding  them  in  cases  where  the 
payment  cannot  be  compelled.  In  such  cases, 
no  valid  liability  has  been  incurred  unless 
the  liability  is  funded.  Additionally,  if 
circumstances  indicate  that  a  contractor  is 
likely  to  default  on  its  PRB  obligations, 
accrual  without  funding  should  not  be 
allowed. 

The  NDIA  also  acknowledged  that 
while  funding  could  be  one  means  to 
substantiate  (validate)  the  obligation, 
there  were  disadvantages  to  using 
funding  for  contract  cost  measurement 
and  assignment. 

It  is  clear  that  funding  validates  a  liability. 

It  is  also  clear  that  funding  does  not  match 
cost  with  products.  It  is  also  clear  that  the 
use  of  funding  (or  any  other  cash  payment) 
as  a  determinant  of  cost  incurrence  decreases 
uniformity  and  consistency  in  accounting. 

Industry  representatives  pointed  out 
the  reason  for  including  a  funding 
requirement  in  the  pension  Standards 
and  the  inappropriateness  of  a  funding 
requirement  for  post-retirement  benefits 
costs.  The  ALA  made  the  point  as 
follows: 

Public  policy,  as  articulated  in  the  tax 
code,  has  long  encouraged  pension  plan 
sponsors  to  fund  their  programs  at  an 
adequate  level.  While  industry  does  not  agree 
that  funding  has  any  place  in  the  Cost 
Accounting  Standards,  the  addition  of  a 
funding  requirement  in  the  recent  changes  to 
CAS  412,  as  well  as  explicit  recognition  of 
tax  deductible  limits,  did  not  create  tension 
between  public  policies  as  expressed  in  the 
Internal  Revenue  Code  and  the  Cost 
Accounting  Standards.  “In  contrast,  however. 
Congress  has  intentionally  discouraged 
prefunding  of  post-retirement  medical 
benefits.  It  would  be  inconsistent  for  the  Cost 
Accounting  Standards  Board  to  in  essence 
force  contractors  to  fund  these  post- 
retirement  benefit  costs. 


On  the  other  hand,  in  its  response  to 
the  Staff  Discussion  Paper,  the  OUSD 
articulated  the  concern  of  some 
members  of  the  Government 
procmement  community  that  any 
potential  risk  that  the  liability  might  not 
be  liquidated  is  tmacceptable.  The 
OUSD  unequivocally  stated: 

Yes,  funding  is  necessary  to  substantiate 
accrual  of  costs.  The  level  of  funding 
necessary  is  100  percent  of  the  maximum 
amount  of  possible  funding  in  accordance 
with  the  contractor’s  funding  vehicle. 
Permitting  funding  at  less  than  100  percent 
of  the  cost  accrual  results  in  a  potential  risk 
that  the  liabilities  for  which  the  Government 
has  paid  its  fair  share  might  never  be 
liquidated.  A  100  percent  funding 
requirement  assures  the  Government  that  the 
money  will  be  available  when  the  liability 
must  be  paid.  If  there  are  valid  reasons  to 
accrue  the  liabilities,  the  accruals  should  be 
fully  funded.  Permitting  less  than  100 
percent  funding  effectively  results  in  the 
Government  providing  a  long-term  interest 
free  loan  to  contractors.  Permitting  funding  at 
less  than  100  percent  of  the  cost  accrual 
would  require  that  earnings  on  the  unfunded 
amounts  be  imputed  each  year  to  preclude 
increased  costs  to  the  Government  resulting 
from  lost  earnings  on  the  unfunded  amounts. 

Government  respondents  stated  there 
are  no  appropriate  alternatives  to  a 
requirement  that  the  cost  accrual  be 
fully  (100%)  funded.  Generally, 
industry  respondents  stated  that  the 
Board  did  not  need  to  consider  any 
alternatives  to  a  funding  requirement 
because  funding  was  unnecessary  to 
substantiate  the  cost  accrual.  Boeing 
concurred  with  the  belief  that  funding 
does  not  necessarily  substantiate  the 
liability,  but  suggested  that  more 
restrictive  measures  of  accrual 
accoimting  or  cash  basis  accounting 
might  he  used  where  the  contractu^ 
rights  to  a  benefit  are  lacking.  Boeing 
commented  that: 

The  accounting  must  be  based  upon  the 
likelihood  that  the  contractor  will  liquidate 
the  liability.  If  the  likelihood  is  in  some 
doubt  or  remote  then  the  costs  should  be 
recognized  on  more  limited  accrual  basis, 

J.e.,  terminal  funding  or  those  vested,  or  if 
not  appropriate  on  a  cash  basis.  Otherwise 
the  costs  must  be  recognized  on  an  accrual 
basis  over  the  period  of  time  the  benefit  is 
earned. 

The  responses  to  the  Board’s  January 
12,  1999  letter  did  focus  and  advance 
the  discussions  regarding  the  role  of 
funding.  Most  industry  representatives 
continued  to  argue  that  funding  neither 
enhances  nor  proves  the  firmness  of  the 
liability  for  post-retirement  benefits. 
Some  industry  commenters  expressed 
the  belief  that  once  established,  a 
contractor’s  promise  to  provide  post¬ 
retirement  benefits  could  not  easily  be 
avoided  and  therefore,  a  funding 
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requirement  might  be  superfluous. 
Industry  commenters  again  argued  that 
funding  was  merely  a  cash-flow  or 
financial  management  decision  and  as 
such,  was  an  inappropriate 
consideration  for  an  accoimting 
standard.  These  respondents  did  believe 
that  funding  would  be  a  proper 
consideration  for  an  allowability  rule 
which  addresses  procurement  policy 
concerns. 

Comments  from  the  Department  of 
Defense  Inspector  General  (DOD  IG)  and 
the  Department  of  Energy  reiterated  the 
position  that  full  (100%)  funding  of 
post-retirement  benefit  costs  should  be 
included  in  the  criteria  for  accrual 
accounting.  The  OUSD  maintained  its 
opinion  that  post-retirement  benefit 
costs  must  be  funded,  but  agreed  with 
the  industry  comments  that  funding 
should  be  addressed  as  an  allowability 
consfrciint  and  not  within  the 
allocability  criteria  of  an  accounting 
standard. 

Response:  In  Standards  promulgated 
by  the  original  CAS  Board  dealing  with 
pension  and  insurance  costs,  in  most 
instemces  the  applicable  Standards 
require  that  pension  and  retiree 
insurance  costs  be  funded.  Therefore, 
the  Board  believes  that  to  maintain 
consistency  with  the  promulgations  of 
the  original  CAS  Board  and 
amendments  promulgated  by  the 
ciurent  Board,  the  Board  had  to 
consider  the  role  of  funding  as  a 
prerequisite  for  the  use  of  accrual 
accounting  for  the  costs  of  post¬ 
retirement  benefits.  The  Board 
considered  a  criterion  for  accrual 
accoimting  based  on  the  contractor’s 
documented  commitment  to  fund  at 
least  the  government  segments’  post¬ 
retirement  benefit  costs.  But,  after 
reviewing  the  merits  of  assessing  the 
liability’s  firmness  using  funding  as 
opposed  to  the  terms  of  the  post¬ 
retirement  benefit  plan,  the  Board 
decided  to  propose  criteria  concerning 
the  contractor’s  ability  to  unilaterally 
reduce  or  eliminate  benefits. 

The  original  pension  Standard,  CAS 
412,  and  the  March  30, 1995 
amendments  were  developed  in  an 
environment  wherein  the  large  majority 
of  pension  costs  arose  from  qualified 
pension  plans  subject  to  ERISA.  For 
qualified  pensions  plans  there  was  less 
concern  with  whether  the  pension 
obligation  would  be  systematically 
funded  as  costs  are  accrued  for  benefits 
earned  by  employees  working  on 
Government  contracts.  Tax  accounting, 
financial  accounting  and  contract  cost 
accounting  for  pensions  mostly  differ  in 
the  pattern  in  which  tax  deductible 
accruals  (contributions),  financial 
accounting  expense  accruals  and  the 


contract  cost  accruals  are  ascribed  to 
accounting  periods. 

Generally  CAS  412  did  not  have  to 
establish  the  contractor’s  commitment 
to  fund  its  tax-qualified  pension  plan  as 
a  prerequisite  for  accrual  accounting, 
the  funding  requirement  was  already 
imposed  by  ERISA.  Even  as  far  back  as 
1968  paragraph  42  of  APB-8  stated: 

“This  Opinion  [APB  8]  is  written 
primarily  in  terms  of  pension  plans  that 
are  funded.”  Conversely,  for  post¬ 
retirement  benefits,  financial  accounting 
uses  “pure”  accrual  accounting  while 
tax’ accounting  for  post-retirement 
benefits  is  generally  limited  to  cash 
basis  accounting.  Thus  post-retirement 
benefits  are  shown  on  an  accrual  basis 
for  the  more  conservative  financial 
accounting  purposes  (which  tend  to 
maximize  liability  recognition),  but  are 
usually  operated  on  a  pay-as-you-go 
basis. 

Despite  assertions  by  some 
respondents,  the  original  Board  did 
believe  that  funding  played  a  legitimate 
role  in  determining  whether  the  liability 
for  a  pension  or  post-retirement  benefit 
was  sufficiently  firm  for  contract  cost 
recognition.  In  the  May  15, 1978 
preamble  to  the  Notice  of  Proposed 
Rulemaking  for  CAS  416  (43  FR  20806), 
the  original  Board  addressed  the 
funding  issue  when  it  proposed 
subparagraph  416.50(a)(l)(v)  (which 
was  unchanged  when  published  in  the 
final  rule): 

“One  respondent  objected  to  the 
requirement  that  costs  which  represent 
additions  to  a  ‘retired  lives’  reserve  be 
evidenced  by  payments  to  an  insurer  or 
trustee.  Retired  lives  benefits  are  analogous 
to  pension  costs  in  that  a  contract  cost  is  to 
be  recognized  in  the  present  but  payment  of 
the  benefit  is  to  take  place  in  the  relatively 
distant  future.  In  most  such  programs,  the 
employer  reserves  the  right  to  discontinue 
the  program  at  any  time,  and  benefits  are 
limited  to  those  which  can  be  provided  by 
airiounts  already  funded.  If  an  amount  is  to 
be  recognized  currently  as  a  cost  of  a  retired 
lives  program,  there  should  be  some  evidence 
that  a  contractor  has,  in  fact,  incurred  a 
liability  which  he  cannot  subsequently  avoid 
by  a  unilateral  decision. 

“Some  respondents  suggested  the  deletion 
of  the  requirement  that  the  contractor  have 
no  right  of  recapture  of  the  fund  as  long  as 
any  active  or  retired  participant  in  the 
program  remains  alive.  Under  some  fully 
prefunded  programs,  a  substantial  portion  of 
the  fund  is  to  provide  for  liability  to  active 
employees.  Without  the  cited  provision,  it 
would  be  possible  for  the  contractor,  at  any 
time,  to  terminate  the  program  as  to 
employees  who  had  not  yet  retired,  thereby 
creating  a  surplus  in  the  fund  and  obtaining 
a  windfall.” 

And  in  Section  (1)  “RELATIONSHIP 
TO  THE  EMPLOYEE  RETIREMENT 
INCOME  SECURITY  ACT  OF  1974  AND 


TO  GENERALLY  ACCEPTED 
ACCOUNTING  PRINCIPLES”  of  the 
September  24, 1975  preamble  to  the 
promulgation  of  CAS  412  as  a  final  rule 
(40  FR  43873),  the  original  Board  stated: 

APB-8  provides  criteria  for  accounting  for 
the  cost  of  pension  plans  for  financial 
accounting  purposes.  The  Board  believes  that 
certain  of  these  criteria  are  not  appropriate 
for  Government  contract  costing  purposes. 

For  example,  a  fundamental  concept  of  APB- 
8  is  that  the  annual  pension  cost  to  be 
charged  to  expense  for  financial  accounting 
purposes  is  not  necessarily  determined  by 
the  funding  of  a  pension-plan.  The  Board 
believes  that  a  requirement  of  law  for  annual 
minimum  funding  of  pension  costs  on  an 
irrevocable  basis,  is  strong  evidence  that  an 
obligation  for  at  least  such  period. 

The  Board  went  on  to  state: 

In  developing  the  accompanying  Cost 
Accounting  Standard,  the  Board  has 
attempted  to  stay  within  the  general 
constraints  of  APB— 8  and  the  funding 
provisions  of  ERISA. 

Later,  in  Section  (11)  “ASSIGNMENT 
OF  PENSION  COST”  of  the  September 
24, 1975  Preamble,  the  Board  writes: 

“Certain  commentators  expressed  their 
disagreement  with  the  sections  of  the  Federal 
Register  proposal  dealing  with  the 
assignment  of  pension  costs  among  cost 
accounting  periods.  The  concept  set  forth  in 
the  proposal  related  in  the  assignment  of 
costs  to  the  validity  of  the  liability  for  such 
costs.  Commentators  referred  to  the  concept 
set  forth  in  APB— 8  that  the  accrual  of  pension 
expenses  and  the  funding  of  pensions  are  not 
necessarily  related.  They  stated  that  cost 
should  be  assigned  to  cost  accounting 
periods  irrespective  of  whether  or  when 
funded. 

“The  Board  believes  that  assigning  pension 
costs  to  cost  accounting  periods  on  a  cash 
basis  is  inappropriate  fi'om  an  accounting 
viewpoint  and  could  lead  to  the  improper 
assignment  of  pension  costs  among  periods. 
The  Board  believes  also  that  the  concept 
which  states  that  funding  is  unrelated  to 
pension  accruals  is  not  appropriate  for 
contract  costing  because,  under  such  a 
concept,  pension  costs  could  be  assigned  to 
cost  accounting  periods  and  never  be 
funded;  yet  such  costs  would  be  reimbursed 
by  the  Government.  (Emphasis  added) 

“The  underlying  concept  of  the  Standard  is 
that  when  a  valid  liability  exists,  the 
corresponding  costs  may  be  accrued 
irrespective  of  when  the  liability  is 
liquidated.  If  the  liability  (to  the  pension 
fund  or,  for  pay-as-you-go  plans,  to  retirees) 
is  not  valid,  it  cannot  be  accrued:  in  order  for 
it  to  be  allocated  to  cost  objectives  of  the 
current  period,  it  must  be  liquidated  (funded) 
in  that  period  or  within  a  reasonable  period 
of  time  thereafter.  In  order  to  clarify  its  intent 
with  regard  to  the  allocation  of  pension  costs 
to  cost  objectives  of  individual  cost 
accounting  periods,  the  Board  has  revised  the 
wording  of  412.40(c)  of  the  Standard.” 

Clearly,  the  original  Board  believed 
that  funding  was  a  proper  accounting 
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consideration  in  promulgating  a  Cost 
Accounting  Standard.  This  Board  agrees 
and  recognizes  that  in  any  case,  funding 
is  one  method  for  validating  the 
liability. 

The  Board  also  considered  adopting 
the  tax-rate  complementary  funding 
requirement  applicable  to  nonqualified 
pension  plans.  While  negating  the  tax 
consequences  of  funding  such  plans, 
tax-rate  complementary  funding  adds 
administrative  burden  and  complexity. 
Since  the  amendments  to  the  pension 
Standards  were  published  in  March 
1995,  it  appears  that  very  few,  if  any, 
contractors  have  elected  to  use  the  “tax- 
complement”  approach.  Furthermore, 
unlike  pensions,  the  funding  of  post¬ 
retirement  benefits  is  not  driven  by  tax 
law.  The  Board  has  concluded  that  it  is 
inappropriate  to  develop  provisions  of 
this  proposed  rule  based  on  tax  law. 

Looking  to  other  accounting 
standards,  an  alternative  to  imposing  a 
funding  requirement  might  be  to  follow 
the  approach  that  the  National 
Association  of  Insurance  Commissioners 
(NAJC)  uses  for  the  statutory  accounting 
policy  for  “Employer’s  Accounting  for 
Post-retirement  Benefits  Other  Than 
Pensions”  wherein  the  obligation  is 
determined  for  recognizing  only  benefits 
for  which  plan  participants  are 
currently  eligible.  However,  the 
responses  to  the  Staff  Discussion  Paper, 
“Accoimting  for  Unfunded  Pension 
Costs,”  published  on  Jime  17, 1991  (56 
FR  27780),  argued  that  such  recognition 
woxdd  neither  have  the  simplicity  and 
ease  of  cash  basis  accounting  nor  the 
matching  of  costs  with  activities 
achieved  by  accrual  accounting.  These 
same  comments  and  criticisms  would 
apply  to  such  an  approach  for  post¬ 
retirement  benefit  costs.  The  Board 
disagrees  and  believes  that  such  a 
restrictive  approach  does  have  merit 
and  can  address  the  issue  of  whether  a 
firm  liability  exists.  Therefore,  the 
Standard  being  proposed  today  imposes 
a  cap  on  the  net  periodic  post- 
retirement  benefit  cost  for  a  period  ’ 
which  is  based  on  the  firm  liability  for 
benefits  payable  to  vested  and  fully- 
eligible  participants. 

There  is  much  confusion, 
misinformation,  and  perhaps 
disinformation,  concerning  funding  as  a 
prerequisite  for  accrual  accoimting.  The 
Board  believes  the  question  of  whether 
accrual  accounting  or  cash  basis 
accounting  should  be  used  to  measure, 
assign  and  allocate  costs  to  Government 
contracts  is  an  accounting  question 
within  the  purview  of  the  Cost 
Accounting  Standards  Board.  The 
establishment  of  criteria  concerning 
when  alternative  accounting  approaches 
(cash  versus  accrual)  should  apply  is 


also  an  accounting  question  that  the 
CAS  Board  can  and  should  address.  (See 
CASB  Statement  of  Objectives,  Policies 
and  Concepts  published  May  1992,  after 
SFAS  87  and  106  were  promulgated.) 

The  Board  disagrees  that  requiring 
funding  of  the  period  cost  developed 
under  an  accrual  accounting  method 
converts  the  funded  accrual  to  cash 
basis  accoimting  because  the  primary 
measurement  and  assignment  is  still 
based  on  accrual  accounting.  Although 
this  proposal  does  not  impose  a  funding 
requirement,  the  Board  reiterates  its 
belief  that  funding  can  be  an 
appropriate  criterion  to  ascertain  the 
contractor’s  commitment  to  ultimately 
provide  a  promised  benefit. 

4.  Criteria  for  Assessing  the  Firmness  of 
the  Post-Retirement  Benefit  Liability 

Comment:  The  Staff  Discussion  Paper 
asked  if  the  post-retirement  benefit 
liability  was  reasonably  foreseeable  and 
could  be  reasonably  estimated.  The 
response  from  the  National  Defense 
Industrial  Association  (NDIA)  was 
representative  of  the  comments  fi'om 
both  industry  and  the  government  when 
NDIA  stated:  “If  it  can  be  determined 
that  there  is  a  valid  obligation  to  pay, 
determining  an  annual  estimate  of  the 
cost  of  that  liability  is  feasible.”  Several 
commenters  concurred  with  ALA  who 
noted  that  the  FASB  had  “considered 
this  issue  at  length,  and  concluded  that 
these  amounts  could  be  reasonably 
estimated  (see  paragraphs  159  through 
163  of  SFAS  106).”  Towers-Perrin,  an 
actuarial  consulting  firm,  stated  that  it 
performs  nearly  600  SFAS  106 
postretirement  benefit  plan  valuations 
for  nearly  600  clients  each  yeeur. 

Most  commenters  who  addressed  the 
SFAS  106  definition  of  the  “substantive 
plan”  stated  the  definition  might  be 
inadequate  for  contract  cost  accounting 
purposes.  There  appeared  to  be  a 
general  consensus  that  in  order  for  a 
post-retirement  benefit  to  be 
recognizable,  criteria  similar  to  that 
found  in  CAS  412  requiring  that  the 
plan  be  in  writing  and  communicated  to 
the  employees,  and  that  the  benefits  be 
materially  nonforfeitable  should  be 
applied. 

However,  comments  from  the 
industry  associations  questioned  the 
usefulness  of  requiring  that  the  post¬ 
retirement  benefit  plan  be  written  as 
adequate  evidence  of  a  firm  liability. 
NDIA  argued  that  the  SFAS  106  concept 
of  established  practice  coupled  with 
employee  communication  might  be 
more  appropriate:  “A  written  document 
enhances  the  likelihood  that  there  is  a 
valid  obligation.  However,  employee 
notification  of  future  benefits,  coupled 
with  a  history  of  payment  of  benefits. 


also  seems  to  be  substantial  evidence  of 
an  intent  to  pay.”  AIA  agreed  with 
NDIA:  “A  formal  document  does  not 
make  the  liability  any  more  compellable 
than  informal  documentation  or  an 
established  practice.  A  formal  document 
may  enhance  the  auditing  of  the  liability 
but  it  doesn’t  necessarily  enhance  the 
validity  of  the  liability.” 

Funding  as  a  precondition  to  the  use 
of  accrual  accounting  remains 
controversial  and  was  discussed  in  the 
previous  subsection  (3).  Other  than  a 
funding  requirement,  no  commenters 
suggested  any  additional  or  alternative 
criteria  that  might  be  used  to  assess  the 
firmness  of  the  post-retirement  benefit 
obligation. 

The  Staff  Discussion  Paper  also 
inquired  whether  the  firmness  of  the 
liability  could  be  enhanced  by  not 
projecting  benefit  levels.  None  of  the 
commenters  found  any  utility  to  placing 
such  a  restriction  on  the  recognition  of 
the  post-retirement  benefit  liability. 

Response:  The  Board  agrees  that  the 
liability  for  a  plan  that  meets  the  criteria 
for  accrual  accounting  set  forth  in  this 
proposed  Standard  can  be  reasonably 
estimated.  However,  the  Board  does  not 
believe  that  a  liability  is  a  firm  liability 
simply  because  it  can  be  estimated.  The 
financial  effect  of  many  contingencies 
can  be  estimated,  hut  the  estimated 
value  associated  with  these 
contingencies  may  not  rise  to  the  level 
of  a  firm  liability  for  contract  costing 
purposes  without  meeting  other  criteria. 

The  SFAS  106  definition  is  intended 
to  identify  any  potential  liability  for 
financial  accounting  disclosure 
purposes.  For  contract  cost  accounting 
purposes,  the  Board  believes  there  must 
be  a  greater  expectation  that  the  benefits 
will  ultimately  be  paid  to  the 
employees.  The  Board  concludes  that,  at 
a  minimum,  when  accrual  accounting  is 
used  for  contract  cost  accounting,  the 
benefits  must  be  described  in  a  formal 
written  document,  the  right  to  the 
benefits  must  be  communicated  to  the 
plan  participants,  and  the  benefit  must 
be  materially  nonforfeitable  once 
eligibility  is  attained.  The  formal 
document  provides  the  vehicle  by 
which  employees  can  legally  enforce 
payment  of  the  promised  benefits. 
Furthermore,  with  the  numerous 
changes  that  corporations  have  been 
making  to  their  post-retirement  benefit 
plans  to  reduce  or  eliminate  benefits  or 
shift  the  cost  to  the  employees,  the 
Board  believes  that  only  benefits 
currently  provided  by  Ae  written 
document  and  which  the  contractor 
cannot  unilaterally  negate  or  otherwise 
eliminate  form  a  firm  liability  that 
should  be  recognized  on  an  accrual 
basis. 


Federal  Register/ Vol.  65,  No.  194 /Thursday,  October  5,  2000 / Proposed  Rules 


t ; 


59517 


The  Board  notes  that,  unlike  pension 
benefits,  employees’  rights  to  promised 
post-retirement  benefits  often  do  not 
vest  until  the  employee  approaches 
retirement  eligibility,  e.g.,  age  50  and  20 
years  of  employment.  Because  of  this 
substantial  delay  in  vesting,  a  contractor 
can  have  a  formal,  ironclad  contractual 
promise  that  is  communicated  to  its 
employees,  but  still  be  able  to 
discontinue  the  plan  leaving  only  those 
employees  who  are  currently  eligible  or 
close  to  eligibility  with  rights  to  post¬ 
retirement  benefits.  This  Board,  like  its 
predecessor,  is  concerned  that  the 
contractor  could  reap  a  substantial  gain 
attributable  to  the  liability  released  by 
nonvested  participants.  The  recent  court 
decision  in  Sprague  v.  General  Motors 
Corporation,  (Nos.  94-1896,  94-1897, 
94-1898,  94-1937,  U.S.  Court  of 
Appeals,  6th  Circuit,  January  7, 1998) 
throws  into  question  the  usefulness  of 
relying  on  established  practice, 
documentation,  and  communication 
collectively  or  individually.  Even  when 
the  post-retirement  benefits  are 
provided  pursuant  to  a  collectively 
bargained  agreement,  a  Circuit  Court 
recently  found  that  the  commitment  to 
provide  post-retirement  benefits  does 
not  survive  beyond  the  current 
bargaining  agreement  {Joyce,  Charles  v. 
Curtiss-Wright  Corporation  (1999,  CA2, 
1999  WL  152535).  The  Bocird  is  aware 
that  a  similar  systemic  weakness  in  the 
promise  of  pension  benefits  to  the 
employees  of  Studebaker  Corporation 
was  a  major  impetus  for  the  enactment 
of  ERISA  in  1974. 

The  Board  examined  how  the  earning 
of  post-retirement  benefits  is  attributed 
to  cost  accounting  periods  by  the 
actuarial  cost  method  employed  by 
SEAS  106.  The  Board  also  considered 
the  ERISA  and  DOL  rules  which  require 
that  pension  benefits,  once  earned, 
cannot  be  reduced  by  the  plan  sponsor. 
For  accrual  accounting,  this  proposed 
Standard  similarly  requires  that  the 
portion  of  the  post-retirement  benefit  for 
which  the  employee  has  achieved 
eligibility  cannot  be  eliminated  or 
reduced  by  the  unilateral  action  of  the 
contractor. 

Because  the  Board  does  not  accept  the 
SFAS  106  substantive  plan  as  the  basis 
for  the  recognizable  liability  and  has 
chosen  not  to  use  funding  to 
substantiate  the  cost,  the  proposed  rule 
relies  on  the  nonforfeitable  portion  of 
the  accumulated  post-retirement  benefit 
obligation  as  the  measure  of  the  valid, 
that  is,  compellable,  liability.  To 
accomplish  this,  the  proposed  rule 
imposes  a  limitation  on  the  post¬ 
retirement  benefit  cost  measured  for  a 
period.  The  proposed  limitation  is 
measured  as  the  benefits  paid  during  the 


period  plus  the  unfunded  amount  of 
nonforfeitable  accumulated  post¬ 
retirement  benefit  obligation.  The 
amount  of  valuation  assets  is  the  fair 
value  of  plan  assets  plus  the 
accumulated  value  of  unfunded  accruals 
minus  the  accumulated  value  of 
prepayment  credits.  The  proposed  rule 
further  requires  that  the  measurement  of 
nonforfeitable  accumulated  post¬ 
retirement  benefit  obligation  include 
nonforfeitable  benefits  that  would  be 
earned  during  the  year.® 

5.  Identification  of  the  Post-Retirement 
Benefit  Plan 

Comment:  Industry  and  Government 
commenters  alike  argued  that  the  Board 
should  permit  the  use  of  different 
accounting  methods  for  different 
benefits  .because  a  post-retirement 
benefit  plan  often  is  not  a  single¬ 
purpose,  homogeneous  plan.  As  the  AIA 
expressed  it; 

One  area  of  difference  between  pensions 
and  post-retirement  benefits  concerns  the 
definition  of  a  single  “plan.”  While  the 
contracting  parties  must  be  clear  as  to  the 
underlying  benefits  that  are  reflected  in 
contract  costs,  and  how  amounts  funded  or 
accrued  relate  to  those  individual  cost 
elements,  industry  feels  strongly  that  the 
CAS  Board  should  not  require  contractors  to 
restructure  their  plans  from  an  ERISA 
perspective  in  order  to  achieve  effective  cost 
allocation.  In  other  words,  form  should  not 
be  elevated  over  substance  with  regard  to 
plan  structure. 

The  OUSD  summed  it  up  this  way: 

If  separate  plans  are  used  to  provide 
different  types  of  post-retirement  benefits, 
different  accounting  methods  should  be 
permitted.  Different  accounting  methods  also 
should  be  permitted  for  different  benefits 
provided  through  the  same  plan,  but  only  if 
separate  records  are  maintained.  Different 
accounting  methods  generally  should  not  be 
permitted  for  different  groups  within  the 
same  plan  population  (e.g.,  union  versus 
non-union).  However,  if  contractors  are 
permitted  to  use  cash  accounting  for  current 
retired  employees  and  accrual  accounting  for 
active  employees,  the  treatment  of  post¬ 
retirement  benefit  costs  for  future  retirees 
must  be  on  an  accrual  basis.  Since  the  post¬ 
retirement  benefit  liability  would  have 
already  been  accrued  during  the  period  of 
active  employment,  there  is  no  additional 
liability  to  be  recognized  when  active 
employees  retire. 

Most  commenters  felt  that  immaterial 
benefits,  e.g.,  legal  services,  retiree 
discoimts,  etc.,  could  be  accounted  for 
by  the  contractor  in  any  reasonable 
manner.  They  stated  that,  as  with  any 


item  of  cost,  the  CAS  should  only 
address  costs  that  are  material. 

Response:  The  Board  agrees.  The 
Board  is  aware  that  it  is  often  necessary 
for  a  company  to  use  a  combination  of 
investment  vehicles,  e.g.,  a  Voluntary 
Employee  Benefit  Association  (VEBA) 
trust  combined  with  an  IRC  §  401  (h) 
trust,  to  achieve  tax-favorable  funding  of 
post-retirement  benefits.  Similarly, 
slightly  different  retiree  insurance  plans 
may  be  required  in  different  plants, 
locations,  or  states  to  provide  an  overall 
general  post-retirement  benefit  promise. 
Thus,  the  post-retirement  benefit  plan  is 
frequently  not  a  single  benefit  plan,  but 
several  different  benefit  promises  to 
different  groups  of  employees. 

The  proposed  Standard  permits  the 
contractor  to  parse  its  overall  post¬ 
retirement  benefit  plan  or  its  plan 
population  into  several  separately 
identified  plans  for  purposes  of  contract 
cost  accounting.  Once  so  established, 
such  division  of  the  plan  or  population 
must  be  consistently  maintained  and 
often  will  require  disclosure  on  the  DS— 

1  Statement.  For  administrative  ease, 
the  proposed  Standeurd  also  allows  the 
contractor  to  aggregate  different  plans  or 
populations  for  which  the  same  contract 
cost  accounting  method  is  used. 

Costs  of  post-retirement  benefits  that 
are  immaterial  may  be  accounted  for 
separately  on  a  consistent  basis.  This 
proposed  Standard  does  not  address 
post-retirement  benefit  costs  that  are 
immaterial. 

6.  Cash  Basis  Accounting  (Pay-as-You- 
Go  Cost  Method  and  Terminal  Funding) 

Comments:  Many  commenters 
expressed  their  belief  that  cash  basis 
(pay-as-you-go)  accounting  is 
appropriate  whenever  the  post¬ 
retirement  benefit  liability  is  not  firm. 
Some  commenters  expressed  a  desire  for 
cash  basis  accounting  to  be  permitted 
even  when  the  criteria  for  accrual 
accounting  are  satisfied  so  that 
contractors  could  maintain  the 
flexibility  to  coordinate  their  contract 
cost  accounting  with  their  financial 
management  decisions  regarding  the 
funding  of  the  liability.  Other 
commenters  asked  that  cash  basis 
accounting  be  permitted  as  an 
alternative  if  a  funding  requirement 
were  to  be  imposed  as  a  prerequisite  to 
accrual  accounting. 

The  commenters  who  addressed 
terminal  funding  stated  that  while 
terminal  funding  was  not  an  acceptable 
accounting  method,  the  Board  should 
permit  contractors  to  continue  use  of  the 
terminal  funding  method. 

Response:  The  Board  generally  agrees. 
Therefore,  this  proposal  provides  that  if 
the  post-retirement  benefit  plan  does 


®  Including  the  additional  nonforfeitable  post¬ 
retirement  benefit  obligation  accrued  during  the 
year  is  analogous  to,  but  more  straight-forward  than, 
measuring  and  adding  a  nonforfeitable  annual 
service  cost. 
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not  satisfy  the  criteria  for  accrual 
accounting,  then  cash  basis  accounting 
is  the  only  appropriate  cost  accounting 
method.  However,  this  proposed 
Standard  requires  that  if  the  plan  does 
meet  the  proposed  criteria  for  accrual 
accounting,  then  the  contractor  must 
use  accrui  accounting. 

The  Board  agrees  that  terminal 
funding  is  not  a  generally  acceptable 
accounting  method  and  may  introduce 
excessive  volatility  into  costs.  This 
proposal  does  not  permit  contractors  to 
use  the  terminal  funding  method, 
although  the  transition  provisions 
permit  a  contractor  who  has  an 
established  practice  of  using  terminal 
funding  to  continue  such  practice. 

As  discussed  later,  if  the  plan  fails  the 
criteria  for  accrual  accoimting,  the 
Board  believes  it  is  inappropriate  to 
recognize  any  unfunded  liability  that 
may  exist  when  a  segment  closes. 

7.  Accounting  for  the  Funding  of  Post- 
Retirement  Benefit  Plans 

Comment:  The  commenters  generally 
agreed  that  any  portion  of  tlie  accrued 
cost  for  the  period  that  is  not  funded 
should  be  accounted  for  in  some 
manner.  The  commenters  suggested  that 
the  provisions  of  CAS  9904.412 
regarding  imfunded  accruals  could 
serve  as  appropriate  guidance.  The 
NDIA  suggested  that  some  restrictions 
might  be  placed  on  the  interest 
equivalent  used  to  update  the 
accumulated  value  of  the  unfunded 
accruals.  The  OUSD  recommended  that 
the  accumulated  value  of  the  unfunded 
accruals  be  reduced  appropriately  when 
post-retirement  benefits  are  paid. 

Response:  The  Board  agrees  with 
these  comments.  For  plans  using  the . 
pay-as-you-go  cost  method,  funding  is 
accomplished  by  payments  made 
directly  to  the  participant  or  else  to  a 
third  pcuty  to  provide  service  or 
insurance  for  the  participant.  The  cost 
of  defined-contribution  plans  using 
accrual  accounting  is  measured  by  the 
net  distribution  to  individual 
participant  accounts  of  the  amoimt 
deposited  to  the  funding  agency  or  paid 
to  cover  the  administrative  expenses  of 
the  plan.  Interest  expenses  or  other  costs 
of  borrowing  are  excluded  from  post¬ 
retirement  benefit  costs.  For  defined- 
benefit  plans  using  accrual  accounting, 
deposits  to  the  funding  agencies  plus 
benefits  paid  to  or  on  behalf  of 
participants  comprise  the  funding. 

When  accrual  accounting  is  used,  the 
Board  believes  that  contractors  who  pay 
benefits  directly  from  corporate 
resources  should  be  accorded  the  same 
treatment  as  contractors  who  would 
mcike  a  deposit  to  a  funding  agency  and 


then  almost  immediately  use  that 
funded  deposit  to  pay  benefits. 

Depending  on  its  financial 
management  decisions,  a  contractor’s 
actual  funding  may  be  more  or  less  than 
its  assigned  post-retirement  benefit  cost, 
therefore  the  proposed  measurement 
and  assigiunent  section  includes 
provisions  to  account  for  unfunded 
accruals  and  prepayment  credits.  The 
Board  proposes  that  any  portion  of  the 
period  accrual  that  is  not  funded  shall 
be  accounted  for  and  accumulated  with 
interest  as  an  accumulated  value  of 
unfunded  accruals.  Generally  the 
accumulated  value  of  unfunded  accruals 
would  be  treated  the  same  as  a  plan 
asset. 

This  proposed  Standard  specifically 
provides  that  prepayment  credits  are  not 
allocated  to  segments  until  used  to  fund 
the  post-retirement  benefit  cost  in  a 
future  period.  When  a  portion  of  the 
prepayment  credit  is  used  to  fund  post¬ 
retirement  benefit  cost,  that  portion  will 
be  allocated  as  part  of  the  total  funding 
for  that  cost  accounting  period.  This 
means  that  the  paragraph  9904.419- 
40(b)(5)(iii)  balance  tests  would  not 
include  the  prepa)anent  credit  when 
applied  at  the  segment  level. 

Consistent  with  the  pension  Standard, 
CAS  9904.413,  a  contractor  may  choose 
to  allocate  funding  to  those  segments, 
including  home  offices,  that  allocate 
costs  to  contracts  subject  to  this 
Standard  before  allocating  any  funding 
to  other  segments.  This  proposed 
provision  gives  contractors  flexibility  to 
comply  with  any  funding  requirement 
that  might  be  imposed  by  procurement 
allowability  rules.  Post-retirement 
benefit  plans,  like  nonqualified  pension 
plans,  are  not  subject  to  plan-wide 
minimum  funding  requirements  so  that 
funding  the  Government  segments  first 
could  create  a  situation  where  those 
segments  are  fully  funded  while  the 
commercial  segments  are  imfunded.  The 
Board  is  concerned  that  because  all 
participants  generally  would  have  a 
claim  to  any  assets  of  the  plan,  the 
Govenunent  could,  in  fact,  be 
subsidizing  the  obligations  of 
commerci^  operations  emd  therefore 
funding  must  then  be  applied  to  those 
segments  once  the  Government 
segment(s)  is  funded.  Note  that  in 
Illustration  9904.419-60(d)(6).  the 
contribution  in  excess  of  the  minimum 
required  to  fund  the  cost  of  the 
Government  segments  was  allocated 
toward  the  funding  of  the  commercial 
segments  rather  than  as  a  prepayment 
credit  for  the  Government  segments. 

If  the  criteria  for  accrual  accounting 
are  satisfied,  this  proposed  Standard 
provides  that  the  full  post-retirement 
benefit  cost  be  allocated  to  segments 


based  on  either  a  separate  calculation  of 
costs  or  general  allocation  using  an 
appropriate  base,  e.g.,  headcount  or 
s^aries,  etc.  Once  the  post-retirement 
benefit  cost  is  allocated  to  segments  and 
intermediate  home  offices,  this  proposal 
provides  that  the  cost  be  allocated  to 
intermediate  and  final  cost  objectives  in 
the  same  manner  as  other  personal 
service  compensation  costs  of  that 
segment  or  home  office. 

8.  Accounting  for  the  Assets  of  Post- 
Retirement  Benefit  Plans 

Comment:  Both  Government  and 
industry  respondents  found  IRC  Section 
401(h)  accounts  within  a  qualified 
pension  trust,  VEBA  trusts,  and  secular 
trusts  to  be  acceptable  trust 
arrangements.  Industry  respondents 
believed  that  “rabbi”  trusts  would  be 
acceptable  funding  agencies  for  post¬ 
retirement  benefit  plans  just  as  they  are 
acceptable  for  nonqualified  pension 
plans  under  CAS  9904.412.  The  ALA 
advised  the  Board  that  “emy  Standards 
should  permit  the  use  of  these  and  other 
new  arrangements  as  they  emerge.” 
Government  respondents  expressed 
their  belief  that  any  trust  arrangement 
must  not  be  subject  to  the  claims  of 
creditors  and  therefore  objected  to 
“rabbi”  trusts.  The  DOD  IG  stated: 

CAS  9904.416.50(a)(l)(v)(B)  requires  that 
there  be  no  right  of  recovery  from  a  trust  by 
the  trustor  as  long  as  any  active  or  retired 
participant  in  the  program  remains  alive 
unless  the  interests  of  such  remaining 
participants  are  satisfied  through  reinsurance 
or  otherwise.  This  provision  has  served  to 
adequately  restrain  contractors  from 
attempting  to  cost  contingent  liabilities  in 
current  costing  periods. 

Some  industry  respondents  believed 
there  was  no  accounting  difference 
between  treating  IRC  Section  401(h) 
separate  accounts  as  the  assets  of  a  post¬ 
retirement  benefit  plan  or  the  assets  of 
an  ancillary  benefit  that  is  an  integral 
part  of  the  pension  plan.  On  the  other 
hand,  the  OUSD  said: 

Separate  401(h)  accounts  should  be 
considered  part  of  the  post-retirement  benefit 
plan  assets  because  the  assets  are  segregated 
in  a  trust  and  they  are  restricted  by  the  IRC 
to  be  used  solely  for  post-retirement  benefits. 
This  is  consistent  with  the  description  of 
post-retirement  benefit  plan  assets  contained 
in  paragraph  63  of  SFAS  106. 

Commenters  noted  many  insurance 
arrangements,  e.g.,  restricted  insurance 
reserves,  separate  investment  accounts, 
trust  owned  life  insurance  (TOLI) 
arrangements,  that  might  qualify  as 
funding  agencies.  While  they  agreed 
that  all  insurance  arrangement  should 
be  considered,  they  also  agreed  that 
access  to  the  assets  must  be  restricted. 

In  this  regard,  the  commenters 
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expressed  a  belief  that  a  corporate 
owned  life  insurance  (COLI) 
arrangement  should  not  be  considered  a 
funding  vehicle  because  a  COLI  is  an 
unrestricted  investment  of  the  company 
and  not  the  post-retirement  benefit  plan. 
The  Government  respondents  believe 
insurance  arrangements  must  be  subject 
to  the  same  criteria  as  trusts.  The  OUSD 
echoed  their  concern  about  “rabbi” 
trusts  and  stated,  “Insurance 
arrangements  should  be  permitted  to  the 
extent  the  assets  are  protected  from 
general  creditors  and  caimot  be  used  at 
the  contractor’s  discretion.” 

The  commenters  agreed  that  several 
funding  agencies  could  be  combined  to 
form  the  assets  of  a  post-retirement 
benefit  plan.  No  one  believed  that  any 
particular  type  of  funding  agency 
should  be  given  preference  or  priority. 

Response:  This  proposed  Standard  on 
post-retirement  benefit  costs  adopts  the 
CAS  9904.412  definition  of  funding 
agency.  Any  investment  vehicle  or 
arrangement  and  any  insurance  product 
or  reserve  that  satisfies  that  definition 
can  be  recognized  as  an  asset  of  the 
post-retirement  benefit  plan.  Several 
individual  arrangements,  such  as  a 
VEBA  trust,  a  TOLI  arrangement,  and  an 
IRC  section  401(h)  subaccount  could  be 
aggregated  together  to  form  the  plan 
assets.  The  Board  expresses  no 
preference  for  one  arrangement  over 
another. 

The  Board  is  not  concerned  about  the 
use  of  “rabhi”  trusts.  If  a  “rabhi”  trust 
meets  the  funding  agency  definition,  the 
plan  participants’  and  beneficiaries’ 
rights  are  superior  to  that  of  the 
contractor.  Because  the  procuring 
agencies  are  responsible  for  ensming 
that  their  contractors  are  financially 
viable,  the  Board  does  not  perceive  any 
undue  risk  to  the  Government  that 
should  affect  this  proposed  accoimting 
Standard. 

9.  Measurement  and  Assignment  Under 
the  Accrual  Accounting  Method 

Comment:  The  commenters  were  in 
general  agreement  that  accrual 
accounting  is  the  most  desirable 
accounting  method  for  determining  the 
costs  of  post-retirement  benefit  plans 
that  meet  the  criteria  for  establishing  a 
firm  liability.  They  uniformly  observed 
that  accrual  accounting  affords  the  best 
matching  of  post-retirement  benefit 
costs  with  the  contract  activity. 

None  of  the  commenters  favored 
limiting  the  measurement  and  period 
assignment  of  post-retirement  costs  to  a 
single  accounting  method.  In  addition  to 
the  firmness  of  the  liability,  the 
commenters  expressed  their  belief  that 
the  choice  of  the  appropriate  cost 
accounting  method  would  depend  on 


the  nature  of  the  post-retirement  benefit 
plan,  the  finemcial  management  of  the 
plan,  and  factors  affecting  a  particular 
industry  and  employee  population.  As 
ALA  observed; 

CAS  consistency  and  uniformity  is 
referring  to  identical  treatment  under  like 
Circumstances.  In  this  area,  it  is  highly 
unlikely  there  will  be  like  circumstance. 
Contractors  are  different,  plans  are  different, 
IRS  rules  are  changing  and  the  health  care 
environment  is  extremely  dynamic.  A  “one 
size  fits  all”  uniformity  is  not  appropriate  for 
measuring,  assigning  or  allocating  this  type 
of  cost. 

Similarly,  TRW  stated: 

Due  to  the  different  characteristics  of  post¬ 
retirement  benefit  obligations,  (for  example, 
the  magnitude  of  the  obligation  or  the  ability 
to  fund  in  a  tax-effective  manner),  a 
contractor  should  be  free  to  determine  which 
method  is  most  appropriate. 

Response:  The  Board  generally  agrees 
that  accrual  accoimting  does  provide  the 
best  matching  of  costs  associated  with  a 
firm  liability  with  contract  activities. 
Therefore,  for  a  post-retirement  benefit 
plan  that  meets  the  criteria  set-forth  in 
this  proposed  Standard  the  contractor 
must  use  accrual  accounting.  Post¬ 
retirement  benefit  plans  that  do  not 
meet  the  proposed  criteria  must  use 
cash  basis  accounting. 

10.  Actuarial  Cost  Methods  and 
Assumptions 

Comment:  Looking  to  SFAS  106  as  the 
primary  model,  some  respondents  have 
implicitly  advocated  the  use  of  a  single 
method;  that  is,  the  unit  credit  cost 
method.  Other  commenters,  concerned 
with  matching  costing  and  funding  to 
the  greatest  degree  possible,  advised  the 
Board  to  permit  any  generally  accepted 
actuarial  cost  method,  including  spread- 
gain  methods.  Discussing  why  spread- 
gain  methods  should  be  permitted,  TRW 
suggested: 

Spread-gain  methods  should  be  allowed 
because  they  frequently  are  the  basis  for 
determining  deductible  contributions  to 
401(k)  [Sic]  accounts  and  VEBAs.  If  only 
immediate  gain  methods  are  permitted,  many 
contractors  will  find  it  difficult  if  not 
impossible,  to  match  permitted  funding  with 
the  expense  accrual. 

Echoing  TRW’s  comment,  the  ALA 
recommended  “flexibility  to  follow  tax 
rules  is  critical  if  funding  is  to  be  a 
prerequisite  for  cost  allowability.”  The 
ALA  went  on  to  suggest  that  “changes  in 
the  techniques  used  from  one  year  to  the 
next  should  not  be  treated  as  accoimting 
changes.” 

Respondents  also  commented  that  the 
Board  should  consider  addressing 
actuarial  assumptions,  especially  those 
used  for  discount  rates  and  medical  cost 
inflation  rates.  They  were  concerned 


that  the  SFAS  106  emphasis  on  current 
period  results,  rather  than  long-term 
expectations,  would  cause  volatility  in 
annual  costs.  Several  commenters 
recommended  that  the  assumptions  be 
subject  to  the  same  “best-estimate,” 
long-range  expectation  criteria  as  the 
actuarial  assumptions  used  for  pension 
costs.  The  ABA  was  adamant  that  the 
Board  should  “refrain  from  mandating 
actuarial  assumptions.”  None  of  the 
commenters  felt  that  any  certification  by 
the  plan’s  actuary  or  any  sensitivity 
analysis  was  necessary. 

Some  commenters  held  the  view  that 
changes  in  actuarial  assumptions  should 
not  be  treated  as  a  change  in  cost 
accounting  practice.  Other  commenters 
stated  that  if  the  basis  for  actuarial 
assumptions  is  changed,  rather  than  the 
numeric  values  of  assiunptions 
themselves,  such  changes  would  appear 
to  meet  the  criteria  of  CAS  9903.302  as 
a  change  to  a  cost  accounting  practice. 
One  commenter  added  that  the 
Standards  need  not  include  guidance 
already  provided  for  in  the  regulations. 

Response:  As  part  of  its  acceptance  of 
SFAS  106  for  the  measurement  of  post¬ 
retirement  benefit  obligations  and  costs, 
the  Board  accepts  the  SFAS  106 
provisions  regarding  actuarial 
assumptions.  The  Board  does  remain 
somewhat  concerned  that  currently 
post-retirement  benefit  plans  are 
generally  unfunded  or  significantly 
underfunded.  Furthermore,  there  are  no 
insurance  products  available  to  settle 
the  liability  for  health  care  benefits. 
Therefore  assumptions  regarding 
expected  discount  rates  cannot  be  based 
on  the  results  of  actual  fund  yields  nor 
are  there  any  insurance  contracts  from 
which  discount  rates  can  be  extracted. 

The  Board  notes  that  the  amended 
CAS  9904.412  prohibits  the  use  of 
spread-gain  methods.  Furthermore, 
when  CAS  9904.412  was  promulgated, 
the  original  Board  was  concerned  that 
spread-gain  methods  did  not  separately 
identify  gains  and  losses  and  explicitly 
imposed  a  form  of  assignable  cost 
limitation  on  costs  determined  under  a 
spread-gain  actuarial  cost  method. 

The  Board  concurs  that  post¬ 
retirement  benefit  costs  are  not 
sufficiently  distinct  from  pensions  and 
insurance  to  warrant  any  special 
actuaried  certification.  The  Board  also 
notes  that  when  an  actuary  performs  a 
post-retirement  benefit  valuation  or 
advises  contractors  concerning  their 
plans,  the  actuary  is  personally  subject 
to  the  professional  standards 
promulgated  by  Actuarial  Standards 
Board.  The  Board  has  concluded  that  no 
special  certification  requirements  are 
necessary. 
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The  Board  proposes  to  expand  the 
provisions  of  CAS  9904.416  that  require 
the  accrual  cost  of  prefunded  retiree 
insurance  plans  be  “actuarially 
determined”  and  move  these  provisions 
to  this  proposed  StandcU'd.  By  accepting 
SFAS  106  as  the  basis  for  the  actuarial 
determination  of  the  accrual  accounting 
costs  for  defined-benefit  post-retirement 
plans,  the  Board  is  accepting  the  unit 
credit  actuarial  cost  mediod  as 
described  in  SFAS  106.  The  proposed 
Standard  does  not  preclude  the 
contractor  from  using  a  spread-gain 
actuarial  cost  method  to  determine  the 
annual  contribution  to  a  tax-qualified 
funding  agency,  but  the  contract  cost 
determination  is  limited  to  the  unit 
credit  cost  method  as  described  in  SFAS 
106. 

What  constitutes  a  change  in  cost 
accounting  practice  should  be 
determined  in  accordance  with  the 
provisions  of  CAS  9903.302.  Those 
provisions  describe  cost  accounting 
practices  as  “*  *  *  any  disclosed  or 
established  accounting  method  or 
technique  which  is  used  for  allocation 
of  cost  to  cost  objectives,  assignment  of 
cost  to  cost  accoimting  periods,  or 
measmement  of  cost.”  Additional 
guidance  regarding  the  disclosme  of 
cost  accounting  practices  applicable  to 
post-retirement  benefit  plans  is 
provided  in  Part  VII  of  the  Disclosure 
Statement  (Form  CASB  DS-1  (Rev  2/ 
96)).  The  DS-1  guidance  makes  clear 
that  ^y  disclosure  only  applies  to  the 
basis  for  setting  and  updating  significant 
actuarial  assumptions.  Such  disclosure 
does  not  apply  to  the  current  numerical 
values  of  the  actuarial  assumptions 
which  may  change  in  response  to 
experience.  On  the  other  hand,  a  change 
in  the  basis  used  for  determining 
actuarial  assumptions  would  constitute 
a  change  in  cost  accounting  practice  that 
should  be  addressed  on  a  case-by-case 
basis  under  the  provisions  of  CAS 
9903.302.  Additional  provisions  in  this 
proposed  Standard  are  not  deemed 
necessary. 

The  Board  proposes  to  place  a 
restriction  on  the  health  ceure  trend  rate 
assumption.  The  proposed  limit  is 
implemented  by  imposing  a  cap  on  the 
health  care  trend  rate  equal  to  Ae  long¬ 
term  expected  rate  of  return.  Of  all  the 
actuarial  assumptions,  the  health  care 
trend  rate  is  one  of  the  most  volatile  and 
difficult  to  estimate.  Moreover,  many 
economists  and  other  experts  do  not 
believe  that  health  care  expenditure  can 
continue  to  increase  as  a  percentage  of 
Gross  Domestic  Product.  Therefore,  the 
Board  believes  that  this  restriction  will 
not  only  reduce  volatility,  but  will 


introduce  a  long-term  reasonability 
limit  on  this  problematic  assumption. 
The  Board  does  note  that  increases  in 
the  projected  and  accumulated  post¬ 
retirement  benefit  obligations  that  are 
attributable  to  a  period  of  high  health 
care  cost  increases  will  be  measured  and 
recognized  as  an  actuarial  loss. 

11.  Accoxmting  for  the  Transition 
Obligation 

Comment:  Both  industry  and 
Government  commenters  agreed  that  if 
a  firm  liability  exists,  then  the  transition 
obligation  portion  of  the  total  liability  is 
a  firm  liability  and  should  be  included 
in  any  accrual  accounting  provisions 
promulgated  by  the  Board.  The 
commenters  noted  that  both  the  original 
and  amended  CAS  9904.412  identify  the 
initial  unfunded  liability,  which  is 
analogous  to  the  SFAS  106  transition 
obligation,  as  one  of  the  portions  of 
unfunded  actuarial  liability  to  be 
recognized  and  eunortized.  Similarly, 
CAS  9904.416  recognized  and  amortized 
the  actuarial  present  value  of  benefits 
for  employees  already  retired  when 
contractors  switched  fi'om  the  pay-as- 
you-go  cost  method  to  the  terminal 
funding  method.  The  commenters 
generally  agreed  that  immediate 
recognition  of  the  transition  obligation 
would  be  disruptive  to  contract  cost 
accounting.  The  commenters 
recommended  that  the  transition 
obligation  be  amortized  over  either  a 
period  of  10  to  30  years  as  required  by 
CAS  9904.412  or  else  over  the  average 
future  working  lives  of  the  participants 
as  required  by  SFAS  106. 

One  commenter  argued  for  some 
mechanism  to  reflect  the  contractor’s 
historical  level  of  cost-based  contracts 
as  a  means  of  achieving  equity  for  both 
parties  if  there  had  been  a  major 
increase  or  decrease  in  the  contractor’s 
cost-based  Government  work  over  the 
last  ten  (10)  years.  Another  commenter 
suggested  that  the  contractor  and  the 
cognizant  Federal  agency  official  should 
be  given  the  latitude  to  negotiate  such 
an  equitable  arrangement.  Other 
commenters  opined  that  attempting  to 
reflect  past  levels  of  Government 
participation  in  costs  assigned  to  future 
periods  would  be  exceedingly 
complicated  and  would  impose  an 
administrative  burden  for  both  parties. 

Response:  Consistent  with  the 
conceptual  approaches  of  CAS 
9904.412,  SFAS  87  and  SFAS  106,  the 


'°The  Board  has  generally  accepted  the  SFAS  106 
guidance  on  actuarial  assumptions  which  places 
more  emphasis  on  current  conditions  rather  than 
long-term  expectations.  However,  in  this  instance, 
placing  a  long-term  expectation  on  the  health  care 
trend  rate  which  can  exert  such  a  leveraging  effect 
on  post-retirement  benefit  costs  seems  appropriate. 


Board  agrees  that  if  the  post-retirement 
benefit  plan  meets  the  criteria  for 
accrual  accounting,  the  transition 
obligation  should  be  recognized  in 
accordance  with  SFAS  106.  However, 
immediate  recognition  of  the  transition 
obligation,  as  permitted  by  SFAS  106, 
would  be  unmanageable  and  disruptive 
to  the  budgeting  process  for  cost  type 
contracts  and  the  forward-pricing 
process  for  negotiated  fixed  price 
contracts.  The  Board  proposes  to  limit 
recognition  of  the  transition  obligation 
to  the  delayed  recognition  method  of 
paragraphs  112  and  113  of  SFAS  106. 

Neither  CAS  9904.412  nor  CAS 
9904.416  includes  any  provision  to 
reflect  past  levels  of  Government 
contracting  prior  to  the  initial 
recognition  of  the  prior  service  liability. 
Ffirthermore,  the  Board  views  the 
granting  of  prior  service  benefits,  which 
creates  the  transition  obligation,  as  an 
inducement  or  compensation  for  cvurent 
and  future  employment.  Accordingly 
the  transition  obligation  component  is 
to  be  allocated  to  the  final  cost 
objectives  of  the  period  in  the  Scune 
manner  as  the  other  five  post-retirement 
benefit  components. 

12.  Accounting  for  Annual  Gains  and 
Losses 

Comment:  The  commenters  generally 
recommended  that  annual  gains  cmd 
losses  (also  referred  to  as  experience 
gains  and  losses)  should  be  amortized. 
Industry  representatives  preferred  the 
gain  and  loss  provisions  of  SFAS  106, 
while  the  Government  representatives 
preferred  the  15-year  amortization 
period  used  in  CAS  9904.413  and  CAS 
9904.416.  The  commenters  agreed  that 
immaterial  gains  and  losses  could  be 
recognized  immediately. 

Response:  As  with  the  other 
components  of  post-retirement  benefit 
costs,  determination  of  the  annual  gain 
and  loss  component  will  follow  the 
provisions  of  SFAS  106.  However,  the 
annual  gain  and  loss  measures  the 
experience  of  a  specific  cost  accounting 
period  and  the  Board  believes  that  it  is 
inappropriate  to  inordinately  delay 
contract  cost  recognition.  Therefore,  the 
proposed  Standard  requires  that  the  full 
amount  of  the  annual  (experience)  gain 
and  loss  for  a  cost  accounting  period  be 
amortized,  not  just  the  portion  in  excess 
of  the  corridor  established  by  SFAS  106. 
The  proposed  Standard  permits  the  full 
current  period  recognition  of  any 
immaterial  annual  gain  and  loss.  Once 
the  contractor  has  established  its  policy 
for  recognizing  annual  gains  and  losses, 
the  proposed  Standard  requires  the 
contractor  to  consistently  follow  that 
amortization  policy  in  the  futme  as  part 
of  its  cost  accounting  practice.  Similar 
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to  the  provisions  of  paragraph 
9904.412-50{a)(3),  the  established 
policy  regarding  the  recognition  of 
annual  gains  and  losses  can  he 
dependent  upon  the  size  and  nature  of 
the  gain  or  loss. 

13.  Recognition  of  Other  Changes  in  the 
Accumulated  Post-Retirement  Benefit 
Obligation 

Comment:  Industry  representatives 
recommended  that  any  gain  or  loss  due 
to  a  change  in  actuarial  assumptions  or 
a  change  in  actuarial  cost  method  need 
not  be  separately  recognized  from  other 
causes  of  the  annual  gain  or  loss  in 
accordance  with  SPAS  106,  while  the 
Government  representatives  suggested 
the  gain  and  loss  amortization  rules  of 
CAS  9904.412  should  be  followed. 
Similar  recommendations  were  made 
regarding  a  change  in  the  benefit 
provisions  of  the  post-retirement  benefit 
plan. 

The  comment ers  agreed  that  the  SPAS 
106  market-related  value  of  assets 
should  be  used  to  determine  the  annual 
gain  or  loss.  They  noted  that  the  market- 
related  value  of  assets,  like  the 
somewhat  analogous  actuarial  value  of 
assets  for  pensions,  helps  smooth  gains 
and  losses  from  period  to  period.  The 
commenters  also  acknowledged  that  the 
actuarial  cost  method,  induing  the 
method  of  determining  the  market- 
related  value  of  assets,  is  part  of  the 
contractor’s  cost  accounting  practice. 

Response:  Gains  cmd  losses  due  to 
changes  in  the  actuarial  assumptions, 
the  actuarial  cost  method,  or  the  benefit 
provisions  of  the  plan  are  to  be 
determined  in  accordance  with  SPAS 
106.  The  Board  notes  that  although  the 
actuarial  cost  method  is  prescribed  by 
SPAS  106,  substantive  changes  in  the 
manner  in  which  the  actuarial  cost 
method  is  applied,  such  as  a  change  in 
the  attribution  pattern  or  in  the  method 
of  determining  the  market-related  value 
of  assets,  would  constitute  a  change  in 
cost  accoimting  practice. 

The  annual  gain  and  loss  includes  the 
effect  of  actual  experience  deviating 
from  expected  changes  in  assets  and 
demographics.  Under  SPAS  106  and 
this  proposed  Standard,  this  component 
also  includes  the  effects  of  changes  in 
actuarial  assumptions.  The  Boeu-d  notes 
that  in  CAS  9904.412  the  cost  effects  of 
changes  in  actuarial  assumptions  are 
determined  and  amortized  separately 
from  the  effects  of  annual  experience. 
This  higher  level  of  visibility  allows  the 
contractor  and  the  Government  to  assess 
the  continuing  rectsonableness  of  the 
assumptions  in  the  aggregate.  However, 
because  the  Board  proposes  to  accept 
and  rely  on  the  assumptions  used  for 
SPAS  106,  this  higher  visibility  would 


not  seem  to  serve  any  function  in  this 
proposed  Standard  and  no  separate 
identification  of  the  effect  of  a  change  in 
actuarial  assumptions  is  required. 

14.  Allocation  of  Post-Retirement 
Benefit  Costs  to  Segments 

Comment:  Industry  respondents 
generally  expressed  a  belief  that  CAS 
9904.403  provides  sufficient  guidance 
on  allocating  post-retirement  benefit 
costs  to  segments.  Government 
respondents  suggested  that  allocation 
guidance  similar  to  that  contained  in 
paragraph  9904.413-50(c)(l)  might  be 
needed.  The  commenters  agreed  that  the 
allocation  method  would  not 
necessarily  be  dependent  on  the 
accoimting  method  employed.  They  did 
acknowledge  that  the  causal-beneficial 
relationship  between  the  employees  of  a 
segment  and  the  benefits  provided  to 
those  employees  by  the  post-retirement 
benefit  plan  should  be  a  factor  in 
determining  the  proper  allocation  basis. 

Response:  The  Board  agrees  and  this 
proposed  Standard  on  post-retirement 
benefit  costs  contains  provisions 
analogous  to  those  found  in  CAS 
9904.413.  The  Board  believes  that  the 
guidance  provided  in  this  proposed 
Standard  regarding  the  allocation  of 
post-retirement  benefits  costs  to 
segments  is  compatible  with  the 
allocation  process  applicable  to  central 
payments  or  accruals  as  outlined  in 
paragraph  9904.403-40{b)(4).  The  Board 
notes  that  post-retirement  health  care 
costs  often  will  be  appropriately 
allocated  on  a  head-count  basis  as 
opposed  to  most  pension  costs  which 
are  related  to  benefits  that  eire  salary- 
related.  The  Board  proposes  that  the 
costs  of  plans  using  the  pay-as-you-go 
cost  method  be  allocated  to  segments 
and  home  offices  having  participants 
and  beneficiaries  eligible  to  receive 
benefits  so  that  the  cost  is  allocated  to 
the  segments  where  the  benefits  had 
been  earned,  i.e.,  a  new  start-up 
conunercial  segment  will  not  absorb 
costs  of  participants  who  had  retired 
from  a  historically  Government 
segment. 

The  Board  concluded  that  consistent 
with  its  decision  to  accept  the 
measurement  and  assignment 
provisions  of  SFAS  106  and  to  permit 
contractors  to  use  the  data  produced  for 
financial  accounting  purposes,  this 
proposal  will  in  some  instances  permit 
a  contractor  to  apply  a  general 
allocation  of  the  total  plan  cost  to 
segments  in  spite  of  the  inherent,  but 
immaterial,  inaccuracy. 


15.  Separate  Calculation  of  Post- 
Retirement  Costs  of  Segments 

Comment:  The  respondents  generally 
agreed  that  separate  computation  of  cost 
at  the  segment  level  should  be  required 
whenever  demographic,  benefit,  or 
experience  differences  cause  material 
differences  in  the  post-retirement 
benefit  cost  of  the  segment.  Government 
respondents  pointed  out  that  such 
guidance  is  already  a  part  of  the  pension 
and  insurance  standards,  notably  at 
paragraphs  9904.41 3-50(c){2)  and 
9904.416-50(h)(l)  and  (2).  Texas 
Instruments  observed: 

Differences  in  demographics  or  other 
factors  may  support  a  separate  calculation  of 
post-retirement  costs  at  the  segment  level.  In 
addition,  such  a  segmented  approach  may  be 
useful  in  recognizing  acquired  groups  of 
employees  as  well  as  variations  in  union 
contracts,  benefit  levels,  etc.  In  many  cases, 
however,  continued  use  of  composite 
methodology  would  remain  appropriate. 

Although  separate  computations  by 
corporate  division  are  fairly 
commonplace,  the  commenters 
supported  requiring  separate 
computation  only  when  the  post¬ 
retirement  benefit  cost  for  a  segment 
would  be  materially  affected.  ALA  made 
the  point  as  follows: 

“We  also  feel  that  the  following  excerpt 
from  the  prefatory'  comments  to  the  old  CAS 
413  remains  appropriate: 

‘The  Board  believes  that,  in  most  cases,  it 
will  be  obvious  to  the  contracting  parties 
whether  the  presence  of  one  or  more  of  these 
conditions  for  a  segment  will  materially 
affect  the  pension  cost  for  that  segment  ♦  *  • 
The  Board  emphasizes  that  separate 
calculations  are  not  routinely  required,  even 
though  no  two  segments  are  likely  to  be 
identical  with  respect  to  the  actuarial  factors 
set  forth  in  the  Standard.’  ’’ 

The  respondents  did  support  the 
creation  of  special  segments  for  retired 
or  other  inactive  plan  participants.  They 
suggested  that  paragraph  9904.413- 
50(c)(9)  would  serve  as  an  appropriate 
model.  ALA  noted  that  “this  method, 
which  has  been  present  in  CAS  413  for 
nearly  20  years,  has  been  of 
considerable  aid  in  facilitating 
allocation  of  pension  cost.” 

Response:  The  Board  generally  agrees. 
The  proposed  Standard  adopts  the 
separate  calculation  requirements  of 
CAS  9904.413.  Looking  to  CAS 
9904.413  for  consistency  and  guidance, 
the  proposed  Standard  does  require 
separate  computations  whenever  certain 
conditions  exist  or  certain  events  occur 
that  can  be  expected  to  cause  a  material 
difference  between  a  general  allocation 
and  a  separate  calculation  of  post¬ 
retirement  benefit  cost. 

The  Board  considered  requiring  that 
post-retirement  benefit  costs  always  be 
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individually  calculated  for  each 
segment.  There  would  have  been  an 
exemption  permitting  costs  to  be 
determined  for  the  plan  as  a  whole  and 
then  allocated  across  the  segments  if 
such  composite  computation  and 
general  allocation  did  not  produce 
materially  different  results  as  compared 
to  the  cost  separately  calculated  for  the 
segment  When  CAS  9904.413  was 
written  in  the  1970’s,  actuarial 
valuations  involved  extensive  and 
expensive  manual  computations.  Now 
that  actuaries  use  high-speed  computers 
to  do  the  basic  annual  valuation 
computations,  it  is  standard  practice  for 
an  employer  to  have  valuation  results 
produced  for  subgroups  of  employees  by 
division  or  subsidiary,  often  using 
differing  sets  of  assumptions  by  location 
when  warranted.  The  primary  advantage 
of  separately  calculating  post-retirement 
benefit  costs  would  be  achieving  the 
most  accurate  determination  of  the 
benefit  obligation  and  cost  for  the 
particular  employees  of  a  segment. 
However,  the  Board  found  no  material 
advantage  to  requiring  separate 
calculations  if  there  were  no  material 
effect  on  contract  cost  determination. 

The  Board  also  considered  a  general 
requirement  that  costs  be  separately 
calculated  whenever  such  a  separate 
calculation  would  5rield  a  materially 
different  result  from  a  general  allocation 
of  costs.  But  this  requirement  could 
cause  a  contractor  to  produce  the 
separate  calculation  in  order  to  assess  if 
a  material  difference  would  occur. 
Therefore,  the  Board  found  no  particular 
advantage  to  such  a  requirement. 

This  proposed  Standard  does  not 
provide  for  nor  permit  the  use  of 
inactive  segments.  Instead,  consistent 
with  the  general  concept  that  costs 
associated  with  retired  and  terminated 
employees  should  be  regarded  as  a 
general  cost  of  doing  business,  each 
nonactive  participant  must  be  assigned 
to  the  appropriate  segment,  an 
intermediate  home  office,  or  corporate 
home  office. 

When  the  pension  Standard,  CAS 
9904.413,  was  developed,  a  common 
practice  for  pension  plans  funded  or 
operated  through  insiurance  company 
products,  such  as,  deposit 
administration  contracts  or  immediate 
participation  guarantee  contracts,  was  to 
either  pimchase  annuities  as  participants 
retired  or  to  move  the  participants  to  a 
separate  account  or  “retired  life  reserve” 
which  effectively  aimuitized  the 
participants’  benefits.  To  alleviate  the 
administrative  expense  associated  with 
tracking  retirees  by  the  segment  fi’om 
which  they  retired,  CAS  9904.413 
emulated  this  concept  of  a  retired  life 
reserve  by  permitting  retirees,  and  other 


terminated  participants,  to  be 
transferred  to  an  inactive  segment.  The 
advent  of  computer-based  participant 
data  systems  has  eliminated  most  of  the 
administrative  work  associated  with 
tracking  plan  participants  and  such  a 
provision  is  no  longer  needed.  The 
Board  also  is  aware  that  the  creation  of 
a  non-operational  segment  is  contrary  to 
the  9904.403-30(a)  definition  of  a 
“segment”  and  has  firequently  caused 
corffusion  for  contractors  and  auditors. 

16.  Accoimting  for  the  Assets  Allocated 
to  Segments 

Comment:  Industry  commenters 
generally  expressed  that  if  funding  were 
to  be  required,  then  the  Board  should 
include  a  provision  allowing 
Government  segments  to  be  funded  first. 
They  noted  that  with  the  lack  of  tax- 
advantaged  funding,  such  a  provision 
might  enable  a  contractor  to  fully  fund 
the  portion  of  post-retirement  benefit 
cost  allocated  to  Government  segments. 
The  NDIA  noted,  “if  contractors  could 
recover  through  Government  contracts 
funds  set  aside  for  post-retirement 
benefits,  there  would  be  some  incentive 
to  fund.”  The  ALA  felt  such  a  provision 
was  of  pcuticular  importance  to  a 
contractor  who  performed  primarily 
commercial  work.  The  ALA  wrote:  “In 
addition,  if  contractors  that  are 
primarily  commercial  are  not  permitted 
to  fund  only  their  segments  performing 
government  work,  those  contractors  will 
be  placed  at  a  relative  disadvantage 
compared  to  contractors  that  are 
devoted  exclusively  to  government 
contracting.”  The  DOD  IG  concurred 
stating: 

For  the  benefit  of  covered  employees,  it  is 
most  desirable  to  fund  all  segments. 

However,  for  contract  costing  purposes,  it  is 
acceptable  to  fund  only  those  segments 
performing  work  under  Government 
contracts. 

Generally  industry  respondents 
opined  that  memorandum  records  could 
provide  sufficient  evidence  of  such 
segmented  funding.  The  DOD  IG 
cautioned: 

Our  experience  in  reviewing  CAS 
9904.413— 50(c)(7)  records  on  business 
combinations  is  that  memorandum  records 
are  adequate  only  if  they  are  subject  to  close 
scrutiny  and  complete  audits  by  the 
Government. 

Many  respondents  believed  that  trust 
and  plan  documents  could  be  drafted  so 
that  the  Government  and  commercial 
segments  could  be  effectively  covered 
by  separate  plans.  But  they  were 
concerned  that  such  legal  separation  of 
the  segments  would  require  extra  effort, 
could  create  employee  relations 


problems,  and  might  run  afoul  of 
nondiscrimination  rules. 

Concerning  transfers  between  funded 
and  unfunded  segments,  the 
respondents  generally  agreed  that  rules 
could  be  drafted,  but  it  might  be 
extremely  difficult  to  draft  rules  that 
would  be  equitable  and  would  not  be 
overly  complicated.  The  OUSD 
suggested  that  instead  of  transferring 
assets  and  liabilities  with  participants, 
“any  liability  resulting  from  prior 
service  should  remain  with  the  segment 
from  which  the  employee  is 
transferred.” 

The  commenters  also  believed  that 
the  methods  of  CAS  9904.413  regarding 
the  initial  allocation  of  assets  to  the 
segment  and  the  subsequent  aimual 
update  would  provide  ample  guidance 
for  post-retirement  benefits  plans. 

Response:  The  proposed  Standard 
adopts  the  CAS  9904.413  provisions 
regarding  the  initial  allocation  and 
subsequent  update  of  assets  for 
contractors  that  use  accrual  accounting 
and  separately  calculate  post-retirement 
benefit  cost  for  segments. 

While  the  proposed  Standard  does  not 
impose  a  funding  requirement,  this 
proposal  permits  contractors  to  fulfill 
any  funding  requirement  that  might 
continue  to  be  imposed  by  procurement 
regulations  regarding  allowability  for 
only  those  segments  and  home  offices 
that  allocate  costs  to  Government 
contracts.  This  provision  will  enable 
many,  if  not  most,  contractors  to  align 
the  ffinding  of  their  post-retirement 
benefit  costs  with  the  segments  that 
generate  income  from  cost-based 
Government  contracts. 

Commercial  segments  that  are  not 
funded  would  record  a  memorandiun 
record  and  account  for  their  costs  as  an 
accmnulated  value  of  unfunded 
accruals.  When  plem  participants 
transfer  between  segments,  this 
accumulated  value  of  unfunded  accruals 
would  be  treated  the  same  as  plan 
assets.  The  requirement  to  separately 
account  for  the  assets  of  each  segment 
will  enable  this  provision  to  function  in 
a  fairly  simple  and  straightforward 
manner. 

The  Board  also  proposes  explicit 
guidance  on  how  assets  and  liabilities 
are  treated  when  segments  are  split  or 
combined.  Regarding  transfers,  the 
Board  believes  that  the  unamortized 
portion  of  an  employee’s  accumulated 
post-retirement  benefit  obligation  is 
compensation  for  futxue  service  and 
should  follow  the  employee. 
Accordingly,  the  proposed  Standard 
provides  that  plan  assets,  the 
accumulated  value  of  unfunded 
accruals,  and  ffie  accumulated  value  of 
prepayment  credits  shall  be  transferred 
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in  proportion  to  the  employee’s 
accumulated  post-retirement  benefit 
obligation. 

17.  Accounting  for  Curtailments, 
Settlements,  and  Special  Termination 
Benefits 

Comment:  Industry  commenters 
generally  agreed  that  because  a  benefit 
curtailment  or  liability  settlement  does 
not  disrupt  the  contractual  relationship 
between  the  parties,  there  was  no  need 
for  a  special  immediate  period 
adjustment.  Most  commenters  felt  that 
curtailments  and  settlements  should  be 
accounted  for  as  gains  or  losses. 

The  OUSD  expressed  a  belief  that 
accounting  treatment  similar  to  that 
contained  in  paragraph  9904.413- 
50(c)(12)  should  be  provided  for  the 
effects  of  a  post-retirement  benefit 
curtailment,  liability  settlement,  or  plan 
termination  whenever  accrual 
accounting  had  been  used.  The  OUSD 
also  recommended  that  the  unamortized 
portion  of  the  initial  unfunded  liability, 
i.e.,  the  transition  obligation,  be 
excluded  from  the  determination  of  the 
adjustment.  Like  industry,  the  OUSD 
believed  that  the  Board  should  permit 
the  plan  termination  or  benefit 
curtailment  adjustment  to  be  amortized 
if  the  contractual  relationship 
continued. 

Industry  commenters  expressed  their 
belief  that  the  Government  can  protect 
its  interests  when  a  post-retirement 
benefit  plan  is  terminated  through 
provisions  similar  to  the  pension  plan 
terminations  or  segment  closing 
adjustments  of  CAS  9904.413.  They 
believe  that  such  a  provision  could 
provide  the  Government  adequate 
protection  so  that  a  funding  prerequisite 
for  accrual  accounting  might  not  be 
necessary.  And,  they  stressed  that  the 
Government  should  recognize  its 
responsibility  in  regard  to  underfunded 
plans.  As  the  NDIA  explained; 

Industry  commenters  generally 
emphasized  that  the  Government  has  a 
responsibility  to  share  in  any  underfunding 
as  well  as  any  surplus  when  accrual 
accounting  had  been  used.  Some  industry 
commenters  indicated  a  belief  that  the 
Government  should  share  in  the 
underfunding  of  post-retirement  benefit 
plans  that  had  been  accounted  for  using  the 
pay-as-you-go  cost  method. 

Both  industry  and  Government 
respondents  agreed  that  the  contracting 
parties  are  in  the  best  situation  to 
determine  whether  the  adjustment 
should  be  effected  in  the  cost 
accounting  period  when  the  plan 
termination  occurs  or  amortized  over 
several  periods  with  an  interest 
adjustment.  Some  commenters  opined 
that  the  option  to  spread  the  adjustment 


should  reflect  whether  or  not  there  is  a 
continuing  contractual  relationship.  The 
OUSD  felt  that  the  choice  to 
immediately  adjust  or  amortize  should 
be  at  the  Government’s  option. 

Similarly,  TRW  believes  that  the 
cognizant  Federal  agency  official  is  in 
the  best  position  to  determine  whether 
inunediate  adjustment  or  amortization  is 
appropriate. 

Response:  The  Board  proposes  that 
any  benefit  curtailment,  liability 
settlement,  or  special  termination 
benefit  gain  (or  loss)  be  measured  and 
first  used  to  offset  against  unrecognized 
losses  (or  gains)  in  accordance  with 
SFAS  106.  While  SFAS  106  would  then 
recognize  any  remaining  gain  or  loss  as 
current  period  income  or  expense,  the 
proposed  Standard  provides  that  the 
residual  gain  or  loss  be  amortized  over 
10  years  as  long  as  the  contractual 
relationship  continues.  If  the  segment  is 
closed,  any  unamortized  portion  of  any 
cmtailment,  settlement,  or  special 
termination  benefit  gain  or  loss  is 
subsumed  in  the  segment  closing 
adjustment. 

In  this  proposed  Standard,  the  Board 
is  presuming  that  the  possibility  of  any 
inequity  because  of  a  change  in  the  level 
of  government  contracting  over  the  ten 
year  amortization  period  is  an 
acceptable  risk  when  compared  to  the 
disruption  that  would  be  caused  by  a 
repricing  of  contracts.  An  additional 
inequity  might  occur  because  the  effect 
of  the  curtailment,  settlement,  or 
termination  benefits  would  not  be 
reflected  in  currently  priced  cost-based 
fixed  price  contracts  during  the  first  few 
periods  of  the  ten  year  amortization 
period.  As  this  case  has  progressed,  the 
Board’s  concern  about  not  repricing  has 
increased  because  of  the  magnitude  of 
the  recent  benefit  curtailments  of  some 
post-retirement  benefit  plems. 

The  Board  believes  that  since  SFAS 
106  requires  full  current  period 
recognition  of  curtailments,  settlements, 
and  termination  benefits  gains  and 
losses,  it  is  appropriate  to  accelerate  the 
normal  15-year  amortization  period 
used  for  annual  gains  and  losses  to  10 
years  for  any  unrecognized  curtailment, 
settlement,  or  special  termination  gain 
or  loss. 

If  a  plan  is  terminated,  much  of  the 
unrecognized  transition  obligation  and 
prior  service  cost,  including  any  prior 
service  cost  from  recent  plan 
amendments  and  benefit  improvements, 
will  be  diminated  by  the  coincident 
benefit  cxirtailment,  particularly  the 
post-retirement  benefit  obligation 
attributable  to  nonvested  benefits. 
Accordingly,  unlike  the  pension 
Standard,  the  proposed  Standard  does 
not  include  a  60-month  phase-in  of  plan 


amendments.  Any  remaining 
unamortized  prior  service  cost  and 
transition  obligation  would  continue  to 
serve  as  an  inducement  or 
compensation,  albeit  diminished,  for 
future  service. 

18.  Segment  Closing  Adjustment  for 
Defined-Benefit  Plans  Using  Accrual 
Accounting 

Comment:  Industry  commenters 
expressed  the  view  that  the  Government 
can  protect  its  interests  when  a  segment 
is  closed  through  an  adjustment  similar 
to  that  foimd  at  paragraph  9904.413- 
50(c)(12).  Industry  commenters 
emphasized  the  Government’s 
responsibility  to  share  in  any 
underfunding  as  well  as  in  any  surplus. 
The  OUSD  agreed  that  provisions 
similar  to  those  foimd  at  paragraph 
9904.413-50(c)(12)  regarding  pensions 
would  be  appropriate  to  address 
segment  closings  when  the  accrual 
accounting  method  had  been  employed. 

Response:  The  proposed  segment 
closing  provisions  are  similar  to  the 
CAS  9904.413  segment  closing 
provisions.  This  proposed  Standard 
explicitly  states  that  internal 
reorganizations  do  not  constitute  a 
segment  closing.  The  proposed  Standard 
measures  an  amount  to  be  immediately 
recognized  by  an  adjustment  to 
contracts.  However,  this  proposal 
provides  that  the  contracting  parties  can 
determine  the  details  on  how  the  actual 
adjustment  will  be  effected  based  upon 
the  size  of  the  adjustment  and  the 
contracting  circumstances. 

The  Board  proposes  to  measure  the 
segment  closing  adjustment  as  the 
difference  between  the  nonforfeitable 
post-retirement  benefit  obligation  and 
the  accumulated  value  of  plan  assets 
and  unfunded  accruals.  These  measures 
may  result  in  either  a  credit  or  a  charge 
to  the  Government.  As  previously 
discussed,  the  nonforfeitable  post¬ 
retirement  benefit  obligation  measures 
the  firm  or  unavoidable  liability.^ ^ 

There  has  been  some  confusion  about 
the  CAS  9904.413  segment  closing 
provisions  when  a  segment  is  sold  to  a 
successor-in-interest  and  assets  and 
liabilities  are  transferred  from  the  seller 
to  the  buyer.  The  concept  articulated  in 
CAS  9904.413  and  followed  in  this 
proposed  Standard  is  that  no  adjustment 
is  necessary  to  the  extent  that  the 
contract  cost  accounting  for  the  benefits 


The  actuarial  liability  determined  under  the 
accrued  benefit  cost  method  which  is  used  to 
determine  the  paragraph  9904.412-50(c)(12) 
segment  closing  for  pensions  is  analogous  to  the 
nonforfeitable  post-retirement  benefit  obligation  in 
that  it  measures  the  firm  liability  for  benefits  earned 
by  peuticipants  as  of  the  date  of  the  event  (segment 
closing). 
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continues  unaltered.  This  proposed 
Standard  makes  it  clear  that  the  contract 
cost  accounting  records  used  to 
determine  the  segment  closing 
adjustment  when  there  is  a  sale  to  a 
successor-in-interest  are  the  same 
records  that  have  been  used  up  to  the 
point  of  sale.  The  proposed  Standard 
also  describes  how  a  segment’s  assets 
and  liabilities  shall  be  divided  when 
part  of  the  segment’s  liability  is  retained 
or  the  segment  is  otherwise  split  or 
merged  as  part  of  the  sale,  transfer,  or 
other  reorganization. 

19.  Segment  Closing  Under  the  Pay-as- 
You-Go  Cost  Method 

Comment:  Some  industry  respondents 
stated  that  regardless  of  whether  the 
Cost  Accounting  Standards  did  or  did 
not  permit  a  contractor  to  use  accrual 
accounting,  the  prior  period  post¬ 
retirement  benefit  costs  were  incurred  to 
produce  goods  and  services  for  the 
Government.  They  believed  that  any 
decision  to  not  recognize  the  unfunded 
accumulated  post-retirement  benefit 
obligation  would  be  a  procurement 
allowability  decision  and  not  a  cost 
accounting  decision.  Other  industry 
commenters  argued  that  the  Remington 
Arms  decision  (Army  Contract 
Adjustment  Board  (ACAB)  Decision  No. 
1238  (1991))  made  it  clear  that 
whenever  the  Government  had 
benefitted  from  the  contractor’s  use  of 
the  pay-as-you-go  cost  method  in  the 
past,  the  Government  should  bear 
responsibility  for  its  share  of  the 
unfunded  accumulated  benefit 
obligation  as  a  matter  of  equity  and 
fairness.  Texas  Instruments  did  note 
that  the  Remington  Arms  case  was  based 
on  the  fact  that  the  Government  not  only 
benefitted,  but  was  complicit  in  the 
contractor’s  decision  to  use  the  pay-as- 
you-go  cost  method.  SDP  Technologies 
expanded  the  concept  of  complicity  to 
include  the  Government’s  arguable 
influence  on  companies  and  segments 
that  perform  primarily  Government 
work. 

The  Remington  Arms  case  properly 
established  the  basic  policy,  i.e.,  the 
Government  has  a  special  responsibility 
when  it  is  the  sole  beneficiary  of  a  company’s 
operations.  The  responsibility  is  not  limited 
to  GOCO  facilities  but  applies  equally  to 
situations  where  companies  have  been 
dedicated  to  supplying  the  Government, 
particularly  under  single  source  contracts 
where  the  Government  has  a  substantial 
influence  on  which  costs  can  be  recovered. 

In  response  to  the  Staff  Discussion 
Paper  issue  on  using  a  phase-in 
approach  for  Government  responsibility 
for  the  unfunded  post-retirement  benefit 
obligation  when  a  contractor  had  used 
the  pay-as-you-go  cost  method  in  the 


past,  the  ALA  made  an  argument  for 
considering  a  phase-out  of  the 
Government’s  responsibility. 

“In  the  near-term,  a  segment  closing 
adjustment  should  apply  to  all  situations. 
Industry’s  use  of  pay-as-you-go  accounting 
has  yielded  considerable  savings  to  the 
Government  over  the  years;  considering  the 
unfunded  amounts  as  an  adjustment  to 
previously  determined  postretirement  benefit 
costs  is  highly  appropriate,  as  it  merely  puts 
the  Government  in  the  same  position  it 
would  have  been  in  had  accrual  accounting 
been  used  in  past  years.” 
***** 

“Over  the  long-run,  however,  there  is  a 
valid  question  as  to  whether  or  not 
contractors  that  account  for  their 
postretirement  benefits  cost  on  a  pay-as-you- 
go  basis  should  be  entitled  to  a  segment 
closing  adjustment.  By  using  pay-as-you-go 
accounting,  these  contractors  will  be 
relatively  more  competitive  than  other 
contractors  that  use  accrual  accounting 
(assuming  that  all  else  is  equal,  which  is 
rarely  true).  Thus,  the  pay-as-you-go  basis 
contractors  might  win  contracts  in  the  near- 
term  due  to  their  lower  prices  but  might 
ultimately  bill  the  same  amount  to  the 
Government.  This  result  hardly  seems  fair. 

“To  avoid  this  situation,  the  CAS  Board 
could  require  contractors  to  make  an  election 
between  pay-as-you-go  accounting  and 
accrual  accounting  with  the  explicit 
understanding  that  those  contractors 
selecting  pay-as-you-go  accounting  would 
not  be  able  to  claim  a  future  segment  closiivg 
adjustment.  In  this  manner,  decisions  can  be 
made  by  contractor  management  with  a  full 
understanding  of  the  ultimate  implications.” 

Government  respondents  did  not  feel 
the  Government  should  bear  any 
responsibility  for  the  imfunded 
accumulated  post-retirement  benefit 
obligation  when  the  contractor  had  been 
using  the  pay-as-you-go  cost  method  in 
the  past.  The  DOD  IG  pointed  out  that 
“the  CASB-1  discloses  the  accoimting 
practice  under  which  the  Government 
and  contractor  mutually  agree  to  do 
business  and  the  Government  was  not  in 
any  position  to  force  the  contractor  to 
fund  any  PRBs.”  The  OUSD  commented 
that  because  Government  regulations 
have  permitted  contractors  to  choose 
between  accrual  and  cash  basis 
accounting  for  such  costs,  the 
Government  has  no  responsibility  for 
the  contractor’s  unilateral  business 
decision. 

Response:  The  segment  closing 
adjustment  measured  under  this 
proposal  does  not  provide  for  the 
recognition  of  any  accumulated  post¬ 
retirement  benefit  obligation  or 
nonforfeitable  post-retirement  benefit 
obligation  for  contractors  that  are 
required  to  use  the  pay-as-you-go  cost 
method  because  their  plan  fails  to  meet 
the  criteria  for  accrual  accounting.  For 
contractors  that  do  use  accrual 


accounting,  this  proposal  measures  the 
adjustment  using  the  nonforfeitable 
post-retirement  benefit  obligation. 

While  the  contractor  had  the  ability  to 
use  any  appropriate  accounting  method, 
including  accrual  accounting,  the 
general  practice  was  to  use  the  pay-as- 
you-go  cost  method  prior  to  the 
adoption  of  SFAS  106.  Once  this 
proposed  Standard  becomes  applicable, 
the  contractor  will  be  required  to 
methodically  assign  and  allocate  the 
costs  associated  with  its  transition 
obligation  to  Government  contracts  for 
post-retirement  benefit  plans  that  meet 
the  criteria  for  accrual  accounting. 

The  Board  understands  that  under  the 
pay-as-you-go  (cash  basis  accounting) 
cost  method  the  Government  may  have 
received  some  benefit  fi:om  lower 
contract  costs  in  the  past.  However,  the 
contractor  may  have  benefitted  from 
achieving  a  more  competitive  price  by 
electing  to  use  cash  basis  accounting. 
Furthermore,  to  impose  the  full 
responsibility  on  the  Government  for 
costs  not  accrued  under  cost-based 
contracts  ignores  the  fact  that  both 
contractors  and  the  accounting 
profession  at  large  were  content  to  use 
the  pay-as-you-go  cost  method  in  the 
past. 

The  Board  finds  no  accounting 
justification  for  imposing  a  current 
period  cost  adjustment  which  arises 
firom  the  contractor’s  previous  decision 
to  use  cash  basis  accounting  or  terminal 
funding.  The  Board  does  note  that  a 
legal  question,  not  an  accounting 
question,  of  equity  may  be  involved  in 
the  very  special  situation  of  GOCO 
facilities,  such  as  that  addressed  in  the 
Remington  Arms  decision,  where  the 
Government  was  foimd  to  be  involved 
in  the  selection  of  the  accounting 
method. 

20.  Determination  of  the  Government’s 
Share  of  the  Segment  Closing 
Adjustment 

Comment:  In  its  comments,  the  NDIA 
discusses  how  extraordinary  events  and 
segment  closings  require  recognition  in 
the  financial  results  of  operations  for  an 
accounting  period  and  how  the  same 
type  of  adjustments  might  be 
appropriate  for  Government  contract 
cost  accounting  purposes.  The  ABA 
agreed  that  a  segment  closing 
adjustment  would  be  appropriate  but 
expressed  concern  about  how  the 
Government’s  share  is  determined  and 
effected  when  they  wrote: 

*  *  *  In  our  earlier  submission  we 
counseled  against  reopening  the  prices  of 
fixed  price  type  contracts,  or  cost  type 
contracts  in  years  that  are  closed.  Limiting 
the  adjustment  mechanism  to  costs  only  is 
consistent  with  sound  procurement  policy 
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and  will  secure  to  the  government  and  the 
contractor  equally  the  benefit  of  their 
bargain.  Moreover,  the  OFPP  Act 
Amendments  of  1988  do  not  provide  the  CAS 
Board  with  authority  to  adjust  contract 
prices,  other  than  the  equitable  adjustment 
mechanism  for  cost  accounting  practice 
changes  or  noncompliances  that  result  in 
increased  costs  to  the  government.  See  Public 
Law  100-679,  section  26(h)(1),  41  U.S.C. 
422(h)(1).  For  this  reason,  we  believe  that 
CAS  413-50(c)(12),  as  amended  March  30, 
1995,  is  subject  to  challenge  as  exceeding  the 
Board’s  statutory  authority 

Response:  The  Board  proposes  that 
this  Standard,  like  CAS  9904.413, 
consider  all  prior  cost-based  contracts 
that  become  subject  to  this  proposed 
Standard  when  determining  the 
Government’s  share  of  any  over-or 
under-funding  of  the  past  post¬ 
retirement  benefit  costs.  The  proposed 
Standard  does  not  reopen  any  contracts 
nor  adjust  any  prior  period  costs,  but 
instead  captiures  the  Government’s  share 
of  the  gain  or  loss  amounts  that  would 
have  been  excluded  from  or  included  in 
the  prior  period  cost  accruals  used  to 
price  contracts  had  the  segment  closing 
been  anticipated. 

The  Board  notes  that  in  addition  to 
paragraph  9904.413-50(c){12)  regarding 
pensions,  the  original  Board  recognized 
the  need  for  exceptional  accounting 
treatment  when  an  usually  large  or  non¬ 
routine  depreciation  gain  or  loss  occurs. 
Paragraph  9904.409-50{))(3)  provides; 

The  contracting  parties  may  account  for 
gains  and  losses  arising  from  mass  or 
extraordinary  dispositions  in  a  manner 
which  will  result  in  treatment  equitable  to  all 
parties. 

F.  Additional  Public  Comments 

Interested  persons  are  invited  to 
participate  by  submitting  data,  views  or 
arguments  with  respect  to  this  ANPRM. 
All  comments  must  be  in  writing  and 
submitted  to  the  address  indicated  in 
the  ADDRESSES  section. 

When  reviewing  this  proposed  Cost 
Accounting  Standard,  the  Board  asks 
that  respondents  consider  and  provide 
comments  regarding  the  questions 
discussed  below.  When  responding, 
commenters  are  asked  to  discuss  the 
basis  for  their  conclusions. 

1.  Definition  of  Nonforfeitable 

The  Board  notes  that  vmder  many 
post-retirement  benefit  plans, 
employees  are  often  not  granted  a  vested 
right  to  post-retirement  benefits  until 
they  attain  retirement  or  full  eligibility 
age.  The  proposed  definition  of  the  term 
“nonforfeitable,”  similar  to  that  in  the 
pension  Standard,  includes  an 
exception  for  benefits  forfeited  because 
an  employee  terminates  employment 
prior  to  attaining  eligibility  for  benefits. 


Given  the  extended  delay  in  attaining 
eligibility  rights  to  a  post-retirement 
benefit  under  most  plans,  the  Board  is 
interested  in  any  comments  regarding 
the  appropriateness  of  this  exception  for 
post-retirement  benefit  costs. 

2.  Recognition  of  Post-Retirement 
Benefit  Costs 

(a)  Alternative  or  additional  criteria 
for  determining  what  creates  a  firm 
liability:  As  discussed  in  subsection  F.3, 
the  Board  believes  that  the  SPAS  106 
recognition  of  the  obligation  for  the 
“substantive  plan”  is  inappropriate  for 
Government  contract  cost  accounting.  In 
fact,  the  Board  has  included  a  limitation 
on  the  aimual  cost  accrual  because  of  its 
concern  that  the  existence  of  a  written 
description  of  the  plan  which  is 
communicated  to  &e  plan  participants 
may  not  ensure  that  there  is  a 
contractual  and  enforceable,  that  is, 
compellable,  obligation  to  pay  the 
promised  benefits.  The  Board  is 
interested  in  any  alternative  or 
additional  criteria  that  might  serve  to 
ascertain  the  firmness  of  the  post¬ 
retirement  benefit  liability. 

(b)  Firmness  of  the  liability  and  the 
role  of  funding:  The  Board  realizes  that 
many  contractors  will  desire  to  retain 
the  right  to  terminate  their  post- 
retirement  benefit  plan  or  take  other 
actions  to  reduce  or  eliminate  benefits 
attributable  to  prior  service.  While 
acknowledging  the  limitation  of  tax- 
advantaged  funding  vehicles  for  retiree 
health  benefits,  the  Board  asks 
respondents  to  this  proposed  Standard 
to  consider  whether  funding  could 
provide  an  appropriate  and  effective 
alternative  or  whether  additional 
criteria  should  be  considered. 

3.  Measurement  and  Assignment  of 
Post-Retirement  Benefit  Costs 

(a)  Actuarial  assumptions:  The  Board 
remains  concerned  that  the  volatility  of 
health  care  trends,  coupled  with  the 
SPAS  106  emphasis  on  current  market 
conditions,  could  create  an 
unacceptable  degree  of  uncertainty  in 
the  estimates  of  the  liability  for  future 
post-retirement  benefits,  especially  for 
retiree  health  care  benefits.  This 
volatility  or  vmcertainty  could  adversely 
affect  the  forward  pricing  process  which 
relies  on  CAS  compliant  cost  data.  The 
Board  invites  further  comments 
regarding  whether  actuarial 
assumptions  used  for  contract  costing 
purposes  should  each  be  based  on  “best- 
estimate,”  long-term  expectations  rather 
than  relying  on  the  SPAS  106  guidance. 
The  Board  also  asks  that  contractors, 
actuaries,  or  Government  officials 
submit  any  historical  data  they  may 


have  regarding  the  volatility  of  post¬ 
retirement  benefit  costs. 

(b)  Reporting  on  sources  of  annual 
gains  and  losses:  As  discussed  vmder 
subsections  P.12  and  P.13,  greater 
visibility  of  cost  measurements  may  be 
obtained  by  requiring  that  annual  gains 
and  losses  be  reported  by  source,  that  is, 
separate  identification  of  gains  and 
losses  from  asset  performance, 
population  and  demographic  changes, 
assumption  changes,  and  cost  method 
changes.  The  Board  asks  for  comments 
on  whether  visibility  and  oversight 
would  be  enhanced  by  a  disclosure  of 
each  such  portion  of  the  annual  gain  or 
loss. 

(c)  Amortization  of  gains  and  losses: 
The  Board  notes  that  the  proposed  rule 
requires  full  recognition  of  gains  and 
losses  on  an  amortized  basis.  This 
differs  from  SPAS  106  which  requires 
amortization  of  cumulative  gains  and 
losses  that  exceed  a  corridor  of  the 
greater  of  10%  of  the  projected  post¬ 
retirement  benefit  obligation  or  the  fair 
value  of  assets.  SPAS  106  does  permit 
full  recognition  of  gains  and  losses  on 
an  amortized  basis.  This  proposed 
provision  is  intended  to  keep  cost 
recognition  more  closely  associated 
with  the  accounting  period  in  which  the 
gain  or  loss  occurred.  The  Board  would 
be  interested  in  views  regarding  the  use 
of  the  SPAS  106  amortization  corridor 
for  Government  contract  costing 
purposes. 

(a)  Limiting  medical  inflation 
assumption:  The  Board  seeks  comments 
concerning  whether  a  limit  should  be 
placed  on  the  health  care  trend  rate. 
Commenters  are  asked  to  consider  what 
limit,  e.g.,  the  long-term  expected  rate  of 
return,  the  Treasury  rate,  is  appropriate 
for  Government  contract  costing 
purposes.  The  Board  is  also  interested 
in  any  information  concerning  the 
degree  of  volatility  and  vmcertainty  in 
the  medical  inflation  assumption. 

(e)  Terminal  funding  method: 
Notwithstanding  the  Board’s  response* 
in  E.6  that  terminal  fvmding  is  an 
unacceptable  cost  method  vmder  GAAP, 
the  Board  would  like  comments 
regarding  how  prevalent  the  use  of  the 
terminal  funding  method  is  among 
contractors.  Commenters  should  also 
address  whether  a  contractor  should  be 
permitted  to  elect  to  use  the  terminal 
fvmding  method  either  at  the  time  this 
proposed  rule  would  first  be  applicable 
or  even  be  permitted  to  later  elect  to  use 
the  tenninal  funding  method. 

(f)  Amortization  of  lump  sum 
settlements  and  single  premium 
payments:  Por  plans  accounted  for 
under  the  pay-as-you-go  cost  method, 
the  proposed  Standard  is  consistent 
with  subparagraph  9904.412- 
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40(b)(3){iii)  eind  paragraph  9904.412- 
50(b)(1).  The  proposed  Standard 
requires  that  when  a  portion  of  the 
liability  is  liquidated  prior  to  the 
periods  in  which  benefit  payments  are 
expected  to  occiu,  such  lump  sum 
settlement  or  single  premium  payment 
shall  be  amortized.  The  Board  further 
notes  that  such  amortization  is 
consistent  with  paragraph  52  of  SFAS 
106  requiring  that  costs  of  plans 
primarily  attributable  to  retirees  shall  be 
attributed  to  the  future  life-expectancy 
of  the  retirees.  Commenters  eire  asked  to 
provide  any  rationale  for  recognizing 
these  single  period  settlements  on  an 
immediate  basis  rather  than  an 
amortized  basis,  especially  if  the 
contractor  has  not  been  using  terminal 
funding  for  its  post-retirement  benefit 
plan. 

(g)  Long-term  expected  rate  of  return: 
The  Board  favored  using  the  interest 
rate  as  determined  by  the  Secretary  of 
the  Treasury  pursuant  to  Public  Law 
92—41,  85  Stat.  97.  to  measure  the 
interest  equivalent  on  the  accumulated 
value  of  unfunded  accruals  and 
accumulated  value  of  prepayment 
credits.  The  Board  is  interested  in 
comments  regarding  the  appropriateness 
of  the  Treasiiry  rate  and  whether 
commenters  believe  some  other  rate 
may  be  more  appropriate. 

4.  Allocation  of  Post-Retirement  Benefit 
Costs  to  Segments 

(a)  Criteria  for  separate  calculation  of 
post-retirement  benefit  costs:  This 
proposal  includes  similar  criteria  to  that 
found  in  CAS  9904.413  for  determining 
when  separate  calculations  are 
necessary.  The  Board  seeks  comments 
regarding  whether  there  are  additional 
conditions  or  events  that  may  materially 
affect  the  determination  of  post¬ 
retirement  benefit  costs  at  the  segment 
level  which  should  require  a  separate 
calculation  of  post-retirement  benefit 
costs  for  a  segment. 

(b)  Separate  calculation  as  the  only 
measurement  for  segment  costs:  Because 
of  the  availability  of  computers  and  the 
availability  of  sophisticated  actuarial 
valuation  software,  requiring  separately 
calculated  costs  by  segment  no  longer 
imposes  the  administrative  bmden  that 
it  would  have  in  1977.  The  Board  asks 
for  comments  regarding  a  requirement 
that  costs  always  be  separately 
calculated  for  segments  imless  it  can  be 
reasonably  demonstrated  that  a  general 
allocation  would  provide  materially 
similar  results. 

5.  Allocation  to  Intermediate  and  Final 
Cost  Objectives 

Because  the  determination  of  certain 
adjustments  will  require  an  assessment 


of  the  Government’s  historical 
participation  in  post-retirement  benefit 
costs,  Ae  Board  considered  including  a 
record-keeping  requirement  regarding 
allocations  of  post-retirement  benefit 
costs  to  contracts  subject  to  this 
Standard.  The  Board  is  interested  in 
whether  contractor  or  Government 
representatives  have  experience  or 
concerns  about  the  necessary  data  being 
readily  available  regarding  the 
Government’s  historical  participation 
absent  such  a  requirement. 

6.  Adjustments  for  Curtailments, 
Settlements,  and  Special  Termination 
Benefits 

The  Board  would  appreciate  any 
comments  regarding  any  alternatives  to 
the  proposed  ten-year  eunortization 
period  that  should  be  considered. 

7.  Adjustments  for  Segment  Closings 

(a)  Government’s  responsibility  for 
future  salary  increases  and  health  care 
trends:  The  preamble  to  the  March  30, 
1995  amendments  to  CAS  9904.413 
noted  that  existing  and  past  Government 
contracts  of  the  closed  segment  neither 
cause  nor  benefit  from  futme  salary 
increases.  The  Board  is  interested  in  any 
comments  regarding  whether  the  effect 
of  such  future  salary  levels  should  be 
excluded  ft-om  the  determination  of  a 
segment  closing  adjustment  for  post¬ 
retirement  benefit  costs. 

(b)  Previous  use  of  the  pay-as-you-go 
cost  method:  As  proposed,  this  Standard 
would  provide  for  the  recognition  of  the 
unfunded  nonforfeitable  post-retirement 
benefit  obligation  for  contractors  using 
accrual  accounting  that  had  been  using 
the  pay-as-you-go  cost  method  before 
this  Standard  was  applicable.  The  Board 
seeks  any  comments  regarding  whether 
there  should  be  a  phase-in  of  such 
recognition. 

(c)  “Homeless”  inactives  retained  by  a 
seller:  After  a  segment  is  sold,  the  seller 
may  retain  “inactive”  plan  participants 
that  were  formerly  associated  with  the 
sold  segment.  Consequently,  the  seller 
(transferor)  can  no  longer  allocate 
accrued  post-retirement  benefit  costs 
generated  by  these  inactive  participants 
to  the  sold  segment  for  allocation  to  that 
segment’s  intermediate  and  final  cost 
objectives.  Accordingly,  the  Board 
considered  allocating  the  assets  to  the 
inactive  participants  retained  by  the 
seller  (transferor)  before  any  assets  are 
allocated  to  the  active  participants  who 
go  to  the  buyer  (transferee).  The  Board 
is  interested  if  there  is  any  rationale  for 
giving  inactive  participants  such 
preferential  funding  when  a  segment  is 
sold  or  ownership  is  otherwise 
transferred. 


(d)  Recognition  of  retained  liability: 
The  Board  is  aware  that  some  hold  the 
belief  that  when  a  segment  is  sold  or 
ownership  is  otherwise  transferred,  the 
selling  price  or  transfer  agreement 
explicitly  or  implicitly  reflects 
compensation  to  the  seller  for  any  future 
post-retirement  benefit  obligations 
retained  by  the  seller.  Conversely,  the 
belief  holds  that  there  is  an  implicit 
credit  to  the  buyer  for  any  post¬ 
retirement  benefit  obligations  assumed 
by  the  buyer.  Based  on  this  belief,  it  has 
been  suggested  that  Government 
contractors  utilizing  the  pay-as-you-go 
method  to  account  for  post-retirement 
benefit  costs  should  separately  identify 
any  retained  participants  of  the 
disposed  segment.  In  such  cases,  the 
post-retirement  benefit  payments  made 
for  these  inactive  participants  would  not 
be  included/recognized,  after  the  sale  or 
transfer,  as  allocable  costs  with  respect 
to  the  seller’s  ongoing  cost-based 
Govermnent  contracts. 

The  Board  has  not  included  such  a 
provision  in  the  Standard  being 
proposed  today,  but  is  interested  in  any 
data  or  information  that  commenters 
can  provide  on  alternative  treatments  of 
the  liability  and  future  payments  for 
retained  participants,  for  Government 
contract  costing  purposes  in  connection 
with  a  sale  or  ownership  transfer. 

8.  Illustrations 

The  Board  is  interested  in  comments 
regarding  whether  displaying  the 
accumulated  post-retirement  benefit 
obligation  routinely  as  a  debit,  except 
when  illustrating  SFAS  106  disclosmes, 
creates  confusion. 

List  of  Subjects  in  48  CFR  9904 

Government  Procurement,  Cost 
Accounting  Standards. 

Richard  C.  Loeb, 

Executive  Secretary,  Cost  Accounting 
Standards  Board. 

It  is  proposed  to  amend  part  9904  as 
follows: 

PART  9904— COST  ACCOUNTING 
STANDARDS 

1.  The  authority  citation  for  Part  9904 
continues  to  read  as  follows: 

Authority:  Public  Law  100-679, 102  Stat 
4056,  41  U.S.C.  422. 

2.  Section  9904.416-50  is  amended  by 
revising  paragraph  (a)(l)(v)  to  read  as 
follows: 

9904.416-50  Techniques  for  application. 

(a)  *  *  * 

(1)  *  *  * 

(v)  If  an  objective  of  an  insmrance 
program  is  to  provide  insurance 
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coverage  on  retired  persons,  then  such 
program  is  subject  to  Cost  Accounting 
Standard  9904.419  except  as  provided 
in  9904.419-40(b){2). 

it  it  It  it  it 

9904.416-60  [Amended] 

3.  Section  9904.416-60  is  amended  by 
removing  and  reserving  paragraphs  (c), 
(d)  and  (e). 

4.  Sections  9904.419,  9904.419-20, 

9904.419- 30,  9904.419-40,  9904.419- 
50,  9904.419-60,  9904.419-62, 

9904.419- 63,  9904.419-64  are  added  to 
read  as  set  forth  below. 

5.  Section  9904.419-10  and  9904.419- 
61  are  added  and  reserved  to  read  as 
follows: 

9904.419  Cost  accounting  standard  for 
measurentent,  assignment,  ailocation,  and 
adjustment  of  post-retiren>ent  benefit  cost 

9904.419- 10  [Reserved] 

9904.419- 20  Purpose. 

(a)  The  purpose  of  this  Standard  is  to 
provide  criteria  for  measuring  the  costs 
of  post-retirement  benefit  plans, 
assigning  the  measured  costs  to  cost 
accoimting  periods,  and  allocating  the 
assigned  costs  to  segments  of  an 
organization.  This  Standard  also 
provides  the  basis  on  which  segments 
shall  allocate  assigned  post-retirement 
benefit  costs  to  their  intermediate  and 
final  cost  objectives.  The  provisions  of 
this  Cost  Accounting  Standard  should 
enhance  uniformity  and  consistency  in 
accounting  for  post-retirement  benefit 
costs  and  thereby  increase  the 
probability  that  those  costs  are  allocated 
to  segments  and  to  cost  objectives 
within  segments  in  a  iiniform  and 
consistent  manner. 

(b)  This  Standard  provides  for  the 
adjustment  of  post-retirement  benefit 
costs  for  the  effect  of  a  cintailment  of  a 
post-retirement  benefit  plan,  a 
settlement  of  a  post-retirement  benefit 
obligation,  a  granting  of  termination 
benefits,  a  termination  of  a  post¬ 
retirement  benefit  plan,  or  a  segment 
closiim. 

(c)  Tnis  Standard  is  applicable  to  the 
cost  of  all  post-retirement  benefit  plans 
except  for  costs  of  pension  plans  and 
deferred  compensation  which  are 
covered  in  other  Cost  Accoimting 
Standards. 

9904.419- 30  Definitions. 

(a)  The  following  are  definitions  of 
terms  which  are  prominent  in  this 
Standard.  Other  terms  defined 
elsewhere  in  this  chapter  99  shall  have 
the  meaning  ascribed  to  them  in  those 
definitions  unless  paragraph  (b)  or  (c)  of 
this  subsection  requires  otherwise. 

(1)  Accumulated  value  of  unfunded 
accruals  means  the  value,  as  of  the 


measurement  date,  of  post-retirement 
benefit  costs  that  have  been  accrued  but 
not  funded,  adjusted  for  imputed 
earnings  and  for  benefits  paid  by  the 
contractor. 

(2)  Business  unit  means  any  segment 
of  an  organization,  or  an  entire  business 
organization  which  is  not  divided  into 
segments. 

(3)  Captive  insurer  means  an 
insurance  company  that  does  business 
primarily  with  related  entities.  Related 
entities  include,  but  are  not  limited  to, 
companies  that  are  owned  by  or  under 
the  control  of  the  contractor,  including 
affiliates,  parents,  subsidiaries,  or 
controlling  entities. 

(4)  Fair  value  means  the  amormt  that 
a  plan  could  reasonably  expect  to 
receive  for  an  investment  in  a  (mrrent 
sale  between  a  willing  buyer  and  a 
willing  seller,  that  is,  other  than  a  forced 
or  liquidation  sale. 

(5)  Funded  post-retirement  benefit 
cost  means  the  portion  of  post¬ 
retirement  benefit  cost  for  a  current  or 
prior  cost  accoimting  period  that  has 
been  paid  to  a  funding  agency. 

(6)  Market-related  value  of  plan  assets 
means  a  balance  used  to  calculate  the 
expected  return  on  plan  assets.  Market- 
related  value  can  be  either  fair  value  or 
a  calculated  value  that  recognizes 
changes  in  fair  value  in  a  systematic  and 
rational  manner  over  not  more  than  five 
years.  Different  methods  of  calculating 
market-related  value  may  be  used  for 
different  classes  of  plan  assets,  but  the 
manner  of  determining  market-related 
value  shall  be  applied  consistently  from 
year  to  year  for  each  class  of  plan  asset. 

(7)  Nonforfeitable  post-retirement 
benefit  obligation  means  the 
accumulated  post-retirement  benefit 
obligation  for  benefits,  or  that  portion  of 
benefits,  for  which  the  participant’s 
eligibility  to  receive  a  present  or  future 
post-retirement  benefit  is  no  longer 
contingent  on  remaining  in  the  service 
of  the  employer  or  attaining  a  specified 
age.  The  excess,  if  any,  of  the 
nonforfeitable  post-retirement  benefit 
obligation,  including  benefit  eligibility 
as  of  the  last  day  of  the  plan  year,  over 
the  valuation  assets  is  the  unfunded 
nonforfeitable  post-retirement  benefit 
obligation.  Any  accumulated  post¬ 
retirement  benefit  obligation  in  excess 
of  the  nonforfeitable  post-retirement 
benefit  obligation  is  the  forfeitable  post¬ 
retirement  benefit  obligation. 

(8)  Pension  plan  means  a  deferred 
compensation  plan  established  and 
maintained  by  one  or  more  employers  to 
provide  systematically  for  the  payment 
of  benefits  to  plem  participants  after 
their  retirement,  provided  that  the 
benefits  are  paid  for  life  or  are  payable 
for  life  at  the  option  of  the  employees. 
Additional  benefits  such  as  permanent 


and  total  disability  and  death  payments, 
and  survivorship  payments  to 
beneficiaries  of  deceased  employees 
may  he  an  integral  part  of  a  pension 
plan. 

(9)  Post-retirement  benefit  plan  means 
an  arrangement  that  is  mutu^ly 
understood  by  an  employer  and  its 
employees,  whereby  an  employer 
undertakes  to  provide  its  employees 
with  post-retirement  benefits  after  they 
retire  in  exchange  for  their  services  over 
a  specified  period  of  time,  upon 
attaining  a  specified  age  while  in 
service,  or  a  combination  of  both.  A 
post-retirement  benefit  plan  may  be 
written  or  it  may  be  implied  by  a  well- 
defined,  althou^  perhaps  unwritten, 
practice  of  paying  post-retirement 
benefits  or  by  ord  representations  made 
to  current  or  former  employees. 

(10)  Post-retirement  benefit  plan 
participant  means  any  employee  or 
former  employee  of  an  employer,  or  any 
member  or  former  member  of  an 
employee  organization,  who  is  or  may 
become  eligible  to  receive  a  benefit  from 
a  post-retirement  benefit  plan  which 
covers  employees  of  such  employer  or 
members  of  such  organization  who  have 
satisfied  the  plan’s  participation 
requirements,  or  whose  beneficiaries  are 
receiving  or  may  be  eligible  to  receive 
any  such  benefit.  A  participant  whose 
employment  status  with  the  employer 
has  not  been  terminated  is  an  active 
post-retirement  benefit  plan  participant. 

(11)  Post-retirement  ^nefit  plan 
termination  means  an  event  in  which 
the  post-retirement  benefit  plan  ceases 
to  exist  and  all  benefits  are  settled  by 
the  purchase  of  insurance  contracts  or 
by  other  means.  The  plan  may  or  may 
not  be  replaced  by  another  plan. 

(12)  Post-retirement  benefits  means  all 
forms  of  benefits,  other  than  retirement 
income,  provided  by  an  employer  to 
retirees.  Those  benefits  may  be  defined 
in  terms  of  specified  benefits,  such  as 
health  care,  tuition  assistance,  or  legal 
services,  that  are  provided  to  retirees  as 
the  need  for  those  benefits  arises,  such 
as  certain  health  care  benefits,  or  they 
may  be  defined  in  terms  of  monetary 
amoimts  that  become  payable  on  the 
occurrence  of  a  specified  event,  such  as 
life  insurance  benefits  not  provided 
through  a  pension  plan.  Benefits 
provided  in  whole  or  in  part  by  funds 
that  are  separately  accoimted  for  within 
the  trust  hind  of  a  qualified  pension 
plan  shall  be  considered  post-retirement 
benefits  subject  to  this  Standard. 

(13)  Segment  means  one  of  two  or 
more  divisions,  product  departments, 
plants,  or  other  subdivisions  of  an 
organization  reporting  directly  to  a 
home  office,  usually  identified  with 
responsibility  for  profit  and/or 
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producing  a  product  or  service.  The 
term  includes  Government-owned 
contractor-operated  (GOCO)  facilities, 
and  joint  ventures  and  subsidiaries 
(domestic  and  foreign)  in  which  the 
organization  has  a  majority  ownership. 
The  term  also  includes  those  joint 
ventures  and  subsidiaries  (domestic  and 
foreign)  in  which  the  organization  has 
less  than  a  majority  ownership,  but  over 
which  it  exercises  control. 

(14)  Successor-in-interest  means  an 
entity  that  assiunes  all  obligations  \mder 
the  government  contract  or  contracts  of 
a  contractor  through  a  novation 
agreement.  A  novation  agreement  is  one 
that  is  executed  by  a  contractor 
(transferor),  a  successor-in-interest 
(transferee),  and  the  Government,  by 
which  the  transferor  guaremtees 
performance  of  the  contract,  the 
transferee  assiunes  all  obligations  under 
the  contract,  and  the  Government 
recognizes  the  transfer  of  the  contract 
and  related  assets. 

(15)  Unfunded  accumulated  post¬ 
retirement  benefit  obligation  means  the 
accumulated  post-retirement  benefit 
obligation  in  excess  of  the  valuation 
assets.  The  excess  of  the  valuation  assets 
over  the  accumulated  post-retirement 
benefit  obligation  is  an  actuarial  post¬ 
retirement  benefit  surplus  and  is  treated 
as  a  negative  unfunded  accumulated 
post-retirement  benefit  obligation. 

(16)  Valuation  assets  means  the  total 
value  of  assets  used  to  determine  post¬ 
retirement  benefit  cost.  Valuation  assets 
are  the  siun  of  the  fair  value  of  assets 
plus  the  accumulated  value  of  unfunded 
accruals  reduced  by  the  accumulated 
value  of  prepayment  credits. 

(b)  The  following  modifications  of 
terms  defined  elsewhere  in  this  Chapter 
99  are  applicable  to  this  Standard: 

(1)  Actuarial  cost  method  means  a 
technique  which  uses  assumptions  to 
measure  the  present  value  of  future 
post-retirement  benefits  and  post¬ 
retirement  benefit  plan  administrative 
expenses,  and  which  assigns  the  cost  of' 
such  benefits  and  expenses  to  cost 
accounting  periods.  The  actuarial  cost 
method  includes  the  asset  valuation 
method  used  to  determine  the  market- 
related  value  of  plan  assets. 

(2)  Funding  agency  means  an 
organization  or  individual  which 
provides  facilities  to  receive  and 
accumulate  assets  to  be  used  either  for 
the  payment  of  benefits  under  a  post¬ 
retirement  benefit  plan,  or  for  the 
purchase  of  such  benefits,  provided 
such  accumulated  assets  form  a  part  of 
a  post-retirement  benefit  plan 
established  for  the  exclusive  benefit  of 
the  plan  participants  and  their 
beneficiaries. 


(3)  Nonforfeitable  means  a  right  to  a 
post-retirement  benefit,  either 
immediate  or  deferred,  which  arises 
from  an  employee’s  service,  which  is 
unconditional,  and  which  is  legally 
enforceable  against  the  post-retirement 
benefit  plan  or  the  contractor.  Rights  to 
benefits  that  do  not  satisfy  this 
definition  are  considered  forfeitable.  A 
right  to  a  post-retirement  benefit  is  not 
considered  forfeitable  solely  because  it 
may  be  affected  by  the  employee’s  or 
beneficiary’s  death  or  disability.  Nor  is 
a  right  considered  forfeitable  because  it 
can  be  affected  by  the  unilateral  actions 
of  the  employee. 

(4)  Pay-as-you-go  cost  method  means 
a  method  of  recognizing  post-retirement 
benefit  cost  only  when  post-retirement 
benefits  are  paid  to  or  on  behalf  of 
retired  employees  or  their  beneficiaries. 

(5)  Prepayment  credit  means  the 
amount  funded  in  excess  of  the  post¬ 
retirement  benefit  cost  assigned  to  a  cost 
accounting  period  that  is  carried 
forward  for  future  recognition. 

(ii)  The  accumulated  value  of 
prepayment  credits  means  the  value,  as 
of  the  measurement  date,  of  the 
prepayment  credits  adjusted  for 
imputed  earnings  and  decreased  for 
amounts  used  to  fund  post-retirement 
benefit  costs  or  obligations,  whether 
assignable  or  not. 

(6)  Segment  closing  means  that  a 
segment  or  business  unit  has  been  sold 
or  ownership  has  been  otherwise 
transferred,  discontinued  operations,  or 
discontinued  doing  or  actively  seeking 
Government  business  under  contracts 
subject  to  this  Standard.  Segment 
mergers  or  splits  within  the  contractor’s 
operations  shall  not  be  considered  a 
segment  closing  for  purposes  of  this 
Standard. 

(c)  Other  terms  used  prominently  in 
this  Standard  have  the  same  meanings 
as  in  Statement  of  Financial  Accounting 
Standards  No.  106  “Employers” 
Accounting  for  Post-retirement  Benefits 
Other  Than  Pensions’  (SFAS  106), 
including  subsequent  amendments. 

9904.419-40  Fundamental  requirements. 

(a)  Recognition  of  post-retirement 
benefit  costs.  The  commitment  to 
provide  post-retirement  benefits  in 
future  periods  shall  be  evidenced  by  a 
post-retirement  benefit  plan. 

(1)  The  cost  of  a  post-retirement 
benefit  plan  shall  be  accounted  for  using 
accrual  accounting  provided  that: 

(i)  The  right  to  a  post-retirement 
benefit  is  communicated  in  writing  to 
the  participants,  including  notice  of  the 
right  to  legally  enforce  payment  of  such 
benefit. 

(ii)  The  participant  has  em  irrevocable 
right  to  any  portion  of  a  benefit  for 


which  the  participant  has  attained 
eligibility. 

(lii)  If  the  contractor  reserves  rights  to 
terminate  or  otherwise  cancel, 
eliminate,  or  reduce  the  rights  of 
employees  to  any  portion  of  post¬ 
retirement  benefits  for  which  em 
employee  has  become  eligible,  the  post¬ 
retirement  benefit  plan  shall  fail  to  meet 
the  criteria  set  forth  in  paragraph 
(a)(l)(ii)  of  this  section. 

(iv)  For  defined-contribution  post¬ 
retirement  plcms,  the  cost  for  a  cost 
accounting  period  is  the  contribution 
required  by  the  written  provisions  of  the 
post-retirement  benefit  plan. 

(v)  For  defined-benefit  post-retirement 
plans,  the  cost  for  a  cost  accounting 
period  is  actuarially  determined  based 
upon  the  written  provisions  of  the  post¬ 
retirement  benefit  plan. 

(2)  The  cost  of  any  post-retirement 
benefit  plan  that  fails  to  meet  the 
criteria  set  forth  in  9S04.419-40(a)(l) 
shall  be  accoimted  for  using  the  pay-as- 
you-go  cost  method. 

(b)  Measurement  and  assignment  of 
post-retirement  benefit  cost. 

(1)  Except  for  costs  assigned  to  future 
periods  by  9904.419— 40(b)(5)(iii),  the 
amount  of  post-retirement  benefit  cost 
determined  for  a  cost  accoimting  period 
is  assignable  only  to  that  period. 

(2)  To  the  extent  that  insurance 
contracts  are  purchased  during  the 
period  to  cover  post-retirement  benefits 
attributed  to  service  in  the  current 
period: 

(i)  The  cost  of  those  benefits  shall  be 
accounted  for  in  accordance  with  Cost 
Accounting  Standard  9904.416, 
Accounting  for  Insurance  Costs. 

(ii)  However,  if  the  insurance  is 
purchased  from  a  captive  insurer,  the 
post-retirement  benefit  cost  shall  be 
determined  in  accordance  with  this 
Standard. 

(iii)  The  costs  of  benefits  attributed  to 
current  service  in  excess  of  benefits 
provided  by  such  insurance  contracts 
purchased  during  the  current  period 
shall  be  accounted  for  according  to  the 
provisions  of  this  Standard  applicable  to 
plans  not  involving  insurance  contracts. 

(iv)  For  purposes  of  9904.419- 
40(b)(3)(ii)  and  9904.419-50(e)(2)(i),  the 
cost  of  purchasing  contracts  to 
irrevocably  settle  all  obligations  for 
post-retirement  benefit  obligations  to  a 
plan  participant  or  peuticipants  shall  be 
treated  the  same  as  any  other  settlement 
payment. 

(3)  For  plans  accounted  for  under  the 
pay-as-you-go  cost  method,  the 
components  of  post-retirement  benefit 
cost  for  a  cost  accounting  period  are  the 
contractor’s  share  of: 

(i)  The  net  amount  paid  to  or  on 
behalf  of  retired  employees  or  their 
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beneficiaries  for  post-retirement  benefits 
incurred  during  that  period,  and 

(ii)  An  amortization  installment, 
including  an  interest  equivalent  on  the 
unamortized  settlement  amount, 
attributable  to  the  net  amount  paid  to 
irrevocably  settle  an  obligation  for  post¬ 
retirement  benefits  of  current  and  future 
cost  accoimting  periods. 

(4)  For  defined-contribution  plans 
using  accrual  accounting,  the  post¬ 
retirement  benefit  cost  for  a  cost 
accounting  period  is  the  net 
contribution  required  to  be  made  to 
participants’  accounts  for  that  period, 
after  taking  into  account  dividends  and 
other  credits,  where  applicable. 

(5)  For  defined-benefit  plans  using 
accrual  accoimting: 

(i)  The  components  of  post-retirement 
benefit  cost  for  a  cost  accounting  period 
are: 

(A)  Service  cost, 

(B)  Interest  cost, 

(C)  Actual  return  on  the  fair  value  of 
plan  assets,  adjusted  for  interest 
equivalents  on  the  accumulated  value  of 
unfunded  accruals  or  prepayment 
credits, 

(D)  Amortization  of  unrecognized 
prior  service  cost,  if  any, 

(E)  The  amortization  of  the 
unrecognized  gain  or  loss  as  provided 
for  in  this  Standard,  and 

(F)  Amortization  of  any  unrecognized 
transition  obligation  or  asset. 

(ii)  The  post-retirement  benefit  cost  of 
a  cost  accounting  period  shall  be 
determined  by  use  of  the  same  methods, 
assumptions,  and  asset  values  used  for 
financial  reporting  purposes  in 
accordance  with  SFAS  106,  as  amended, 
unless  specified  otherwise  in  this 
Standard. 

(iii)  The  post-retirement  benefit  costs 
assigned  to  a  period  shall  not  exceed  the 
assignable  post-retirement  benefit  cost 
limitation.  Any  amount  in  excess  of  the 
assignable  post-retirement  benefit  cost 
limitation  shall  be  recognized  in  future 
periods  as  an  actuarial  loss  in 
accordance  with  9904.419-50{b)(2)(vii). 
The  assignable  post-retirement  benefit 
cost  limitation  is  measured  as  the  siun 
of: 

(A)  The  amoimt  of  benefits  paid  by 
the  contractor  for  the  cost  accoimting 
period,  and, 

(B)  The  unfunded  nonforfeitable  post¬ 
retirement  benefit  obligation,  if  any. 

(iv)  The  post-retirement  benefit  cost  of 
a  cost  accounting  period  is  assignable 
only  if  the  unfunded  accumulated  post¬ 
retirement  benefit  obligation  equals  the 
sum  of  the  unrecognized  net  gain  or  loss 
(including  any  unrecognized  amount 
determined  in  accordance  with 
9904.419-50(e)(2)(i)),  unrecognized 


prior  service  cost,  and  the  unrecognized 
transition  obligation  or  transition  asset. 

(c)  Post-retirement  benefit  cost  of 
segments. 

(1)  Post-retirement  benefit  costs  shall 
be  directly  or  indirectly  allocated  to 
each  segment  having  participants 
identified  with  the  post-retirement 
benefit  plan  who  generate  cost  under 
the  cost  accoimting  method  in  use.  If  a 
post-retirement  benefit  plan  has  plan 
participants  in  a  home  office,  the  home 
office  shall  be  treated  as  a  segment  for 
purposes  of  allocating  the  cost  of  the 
post-retirement  benefit  plan. 

(2)  A  separate  calculation  (direct 
allocation)  of  post-retirement  benefit 
costs  for  a  segment  is  required  when  any 
of  the  conditions  set  forth  in  9904.419- 
50(c)(2)  is  present.  When  such 
conditions  are  not  present,  indirect 
allocations  may  be  made  by  calculating 
a  composite  post-retirement  benefit  cost 
for  two  or  more  segments  and  allocating 
this  cost  to  these  segments. 

(3)  For  defined-benefit  plans  using 
accrual  accounting: 

(i)  Except  where  use  of  a  different 
assumption  or  assumptions  is  required 
by  9904.419-50(c)(2)(iii),  the  same 
assumptions  shall  be  used  for  all 
segments  covered  by  a  plan. 

(ii)  Contractors  shall  separately 
account  for  the  assets  and  accumulated 
value  of  unfunded  accruals  of  each 
segment  whenever  post-retirement 
benefit  costs  are  separately  calculated 
for  the  segment. 

(d)  Allocation  of  post-retirement 
benefit  cost  to  cost  objectives.  The  post¬ 
retirement  benefit  costs  for  a  segment 
are  allocable  to  that  segment’s 
intermediate  and  final  cost  objectives. 

(e)  Adjustments  for  curtailments, 
settlements,  and  termination  benefits.  In 
the  event  that  a  contractor  curtails  a 
post-retirement  benefit  plan,  settles  a 
post-retirement  benefit  obligation,  or 
grants  termination  benefits: 

(1)  For  plans  accounted  for  under  the 
pay-as-you-go  cost  method,  no 
adjustment  attributable  to  previously 
determined  post-retirement  benefit  costs 
is  permitted  to  be  recorded.  Existing 
contract  prices  or  costs  shall  not  be 
adjusted. 

(2)  For  defined-contribution  plans 
using  accrual  accounting,  if  the  post¬ 
retirement  benefit  plan  is  terminated  or 
the  right  to  earn  future  vesting  or 
retirement  eligibility  service  is 
curtailed,  the  contractor  must  separately 
determine  the  financial  effect  of  such 
event  and  record  an  adjustment  for  each 
ciffected  segment.  The  adjustment  shall 
be  amortized  over  the  current  emd  future 
periods.  Existing  contract  prices  or  costs 
shall  not  be  adjusted. 


(3)  For  defined-benefit  plans  using 
accrual  accounting,  the  contractor  must 
separately  recognize  the  financial  effect 
of  such  event  by  recording  an 
adjustment  for  each  affected  segment. 

The  adjustment  shall  be  amortized  over 
the  current  and  future  periods.  Existing 
contract  prices  or  costs  shall  not  be 
adjusted. 

(f)  Adjustments  for  segment  closings. 

If  a  segment  is  closed,  the  contractor 
shall  determine  the  effect  of  such 
segment  closing  on  the  post-retirement 
benefit  costs  of  each  affected  segment. 

(1)  For  plans  accounted  for  under  the 
pay-as-you-go  cost  method,  no  segment 
closing  adjustment  attributable  to 
previously  determined  post-retirement 
benefit  costs  is  permitted. 

(2)  For  defined-contribution  plans 
using  accrual  accounting,  the  contractor 
shall  determine  a  segment  closing 
amount  which  represents  an  adjustment 
to  previously  determined  post¬ 
retirement  benefit  costs  that  were 
recognized  as  incurred  costs  at  the 
closed  segment.  The  recorded  amount 
shall  give  full  recog];ution  to  any 
unrecognized  portion  of  any  credit  for 
plan  termination  or  curtailment  of 
vesting  or  retirement  eligibility  service. 
Recovery  or  payment  of  the 
Government’s  share  of  such  amount 
shall  be  made  as  an  adjustment  to 
contract  price  or  cost  or  by  other 
suitable  techniques. 

(3)  For  defined-benefit  plans  using 
accrual  accounting,  the  contractor  shall 
determine  a  segment  closing  amount 
which  represents  an  adjustment  to 
previously  determined  post-retirement 
benefit  costs  that  were  recognized  as 
incurred  costs  at  the  closed  segment. 

The  recorded  amount  shall  give  full 
recognition  to  the  nonforfeitable  post¬ 
retirement  benefit  obligation  and 
valuations  assets,  except  to  the  extent 
the  nonforfeitable  post-retirement 
benefit  obligation  and  valuations  assets 
have  been  assumed  by  a  successor-in- 
interest  to  the  contracts  of  the  closed 
segment.  To  the  extent  that  the 
accumulated  post-retirement  benefit 
obligation,  nonforfeitable  post¬ 
retirement  benefit  obligation,  valuations 
assets  and  associated  unrecognized 
amounts  have  been  so  transferred,  the 
effect  of  such  transfer  will  be  recognized 
in  future  accounting  periods  by  the 
successor-in-interest.  Recovery  or 
payment  of  the  Government’s  share  of 
the  segment  closing  amount  shall  be 
made  as  an  adjustment  to  contract  price 
or  cost  or  by  other  suitable  techniques. 

9904.419-50  Techniques  for  Application. 

(a)  Recognition  of  post-retirement 
benefit  costs. 
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(1)  Post-retirement  benefit  costs  shall 
be  determined  separately  for  each  post¬ 
retirement  benefit  plan  by  applying  the 
provisions  of  this  Standard  to  each  such 
plan.  Post-retirement  benefit  costs  may 
be  determined  on  an  aggregate  basis  for 
two  or  more  separate  plans  if  those 
plans  use  the  same  cost  accounting 
method,  that  is,  accrual  accoimting  or 
the  pay-as-you-go  method,  and  either: 

(if  Those  plans  provide  different 
benefits  to  the  same  group  of  plan 
partic^ants,  or 

(ii)fh  ose  plans  provide  benefits  that 
are  similar  in  definition  and  amount  to 
different  groups  of  plan  participants. 

(2)  If  a  post-retirement  benefit  plan 
provides  two  or  more  separately 
identifiable  categories  of  benefits,  e.g., 
healthcare  benefits  and  life  insurance 
benefits,  the  contractor  may  treat  each 
benefit  as  a  sepeurately  identifiable  post¬ 
retirement  benefit  plan.  The  costs  of 
each  such  post-retirement  benefit  plan 
may  be  separately  determined  and 
accounted  for. 

(3)  If  a  post-retirement  benefit  plan 
provides  benefits  to  two  or  more 
mutually  exclusive  classes  of  plan 
participants,  e.g.,  those  eligible  for 
retirement  before  a  specified  date  and 
those  eligible  after  such  date,  the 
contractor  may  treat  each  such  mutually 
exclusive  class  as  a  separately 
identifiable  post-retirement  benefit  plan. 
The  costs  of  post-retirement  benefit  plan 
may  be  separately  determined  and 
accoimted  for. 

(4)  If  the  substance  of  a  post¬ 
retirement  benefit  plan  having 
characteristics  of  both  a  defined-benefit 
post-retirement  plan  and  a  defined- 
contribution  post-retirement  plan  is  to 
provide  a  defined  benefit,  the  costs  of 
such  plan  shall  be  determined  and 
accounted  for  in  accordance  with  the 
provisions  of  this  Standard  applicable  to 
defined-benefit  post-retirement  plans. 
Conversely,  if  the  substance  of  a  post¬ 
retirement  benefit  plan  having 
characteristics  of  both  a  defined-benefit 
plan  and  a  defined-contribution  plan  is 
to  provide  benefits  determined  by 
defined  contributions,  the  costs  of  such 
plan  shall  be  determined  and  accounted 
for  in  accordance  with  the  provisions  of 
this  Standard  applicable  to  defined- 
contribution  post-retirement  plans. 

(5)  A  multiemployer  post-retirement 
benefit  plan  established  piusuant  to  the 
terms  of  a  collective  bargaining 
agreement  shall  be  considered  to  be  a 
defined-contribution  post-retirement 
plan  for  purposes  of  this  Standard. 

(6)  A  post-retirement  benefit  plan 
applicable  to  a  Federally-funded 
Research  and  Development  Center 
(FFRDC)  that  is  part  of  a  State  post¬ 
retirement  benefit  plan  shall  be 


considered  to  be  a  defined-contribution 
post-retirement  plan  for  purposes  of  this 
Standard. 

(7)  Post-retirement  benefits  provided 
in  whole  or  in  part  by  funds  that  are 
separately  accounted  for  within  the  trust 
fund  of  a  qualified  pension  plan  shall  be 
accounted  for  as  post-retirement 
benefits  subject  to  this  Standard. 

(b)  Measurement  and  assignment  of 
post-retirement  benefit  cost. 

(1)  For  plans  accounted  for  under  the 
pay-as-you-go  cost  method,  any  amount 
paid  to  irrevocably  settle  an  obligation 
for  post-retirement  benefits  payable  in 
current  and  future  cost  accounting 
periods  shall  be  amortized  over  a  period 
of  fifteen  years  in  equal  annual 
installments.  Such  amortization  shcdl 
include  an  interest  equivalent  each 
period  equal  to  the  rate  determined  by 
the  Secretary  of  the  Treasury  pursuant 
to  Public  Law  92—41,  85  Stat.  97  at  the 
time  of  the  settlement.  If  the  amount 
paid  to  settle  the  obligation  is  not 
material,  the  full  amoimt  of  the 
settlement  may  be  assigned  to  the 
ciurent  period. 

(2)  For  plans  using  accrual 
accoimting: 

(i)  Post-retirement  benefit  cost  shall 
be  determined  based  on  current  active 
and  inactive  plan  participants.  This 
provision  sh^l  not  preclude  use  of  an 
assumption  concerning  future 
reemployments. 

(ii)  Post-retirement  benefit  cost  shall 
be  determined  based  on  the  written 
provisions  of  the  post-retirement  benefit 
plan.  This  shall  not  preclude  contractors 
from  making  salary  projections  for  plans 
whose  benefits  are  based  on  salaries  and 
wages,  nor  from  considering  benefit 
revisions  for  plans  which  provide  that 
such  revisions  must  be  made. 

(iii)  The  assumed  health  care  trend 
rate  may  not  exceed  the  assumed 
expected  long-term  rate  of  return  on 
plan  assets.  If  no  assumption  is  made 
concerning  the  expected  long-term  rate 
of  return  on  plan  assets,  the  health  care 
trend  rate  assumption  shall  not  exceed 
the  interest  rate  as  determined  by  the 
Secretary  of  the  Treasury  pmsuant  to 
Public  Law  92-41,  85  Stat.  97. 

(iv)  The  actual  return  on  the  fair  value 
of  plan  assets  component  of  post¬ 
retirement  benefit  cost  shall  be 
increased  by  an  interest  equivalent  on 
the  accumulated  value  of  unfunded 
accruals  determined  using  the  interest 
rate  as  determined  by  the  Secretary  of 
the  Treasury  pursuant  to  Public  Law 
92-41,  85  Stat.  97. 

(v)  The  actual  return  on  the  fair  value 
of  plan  assets  component  of  post¬ 
retirement  benefit  cost  shall  be 
decreased  by  an  interest  equivalent  on 
the  accumulated  value  of  prepayment 


credits  determined  using  the  interest 
rate  as  determined  by  the  Secretary  of 
the  Treasury  pursuant  to  Public  Law 
92^1,85  Stat.  97. 

(vi)  The  fair  value  and  market-related 
value  of  plan  assets  shall  not  be 
adjusted  for  any  fee,  reserve  charge,  or 
other  investment  charge  for  withdrawals 
fi-om  or  termination  of  an  investment  or 
insurance  contract,  trust  agreement,  or 
other  funding  arrangement,  unless  such 
fee  is  determined  in  an  arm’s  length 
transaction,  and  actually  is  incurred  and 
paid. 

(vii)  The  gain  or  loss  component  of 
post-retirement  benefit  cost  (excluding 
plan  asset  gains  and  losses  not  yet 
reflected  in  the  market-related  value  of 
plan  assets)  that  is  determined  for  a  cost 
accounting  period  shall  be  recognized  as 
follows: 

(A)  The  contractor  shall  amortize  each 
gain  or  loss  over  the  average  remaining 
service  period  of  active  plan 
participants.  If  all  or  almost  all  of  a 
plan’s  participants  are  inactive,  the 
average  remaining  life  expectancy  of  the 
inactive  participants  shall  be  used 
instead  of  the  average  remaining  service 
period.  If  the  gain  or  loss  is  not  material, 
the  entire  gain  or  loss  may  be  included 
as  a  component  of  the  current  or 
ensuing  period’s  post-retirement  benefit 
cost. 

(B)  Except  as  provided  in  9904.419- 
50(e)(2)(i),  the  contractor  shall  establish 
and  consistently  follow  a  policy  for 
amortizing  gains  and  losses.  Any 
amortization  policy  shall  include 
criteria  for  selecting  specific 
amortization  periods  and  may  give 
consideration  to  factors  such  as  the  size 
and  nature  of  the  gain  or  loss.  Once  the 
amortization  period  for  a  gain  or  loss  is 
selected,  the  amortization  process  shall 
continue  to  completion  unless  full 
recognition  is  required  by  9904.419- 
50(f)(3)(i). 

(viii)  Any  tax  assessed  pursuant  to  a 
law  or  regulation  because  of  excess, 
inadequate,  or  delayed  funding  of  a 
post-retirement  benefit  plan  shall  be 
excluded  firom  the  assigned  post¬ 
retirement  benefit  cost  and  from  the  tax 
expense  reflected  in  the  actued  return  on 
the  fair  value  of  plan  assets  component 
of  post-retirement  benefit  costs. 

(c)  Post-retirement  benefit  cost  of 
segments. 

(1)  Contractors  who  calculate  a 
composite  post-retirement  benefit  cost 
covering  plan  participants  in  two  or 
more  segments  shall  allocate  such 
composite  costs  to  segments  as  follows: 

(i)  For  plans  accounted  for  under  the 
pay-as-you-go  cost  method,  the 
contractor  shall  allocate  post-retirement 
benefit  costs  to  a  segment  to  the  extent 
that  such  costs  can  be  identified  with 
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that  segment.  Any  post-retirement 
benefit  costs  remaining  after  such 
allocation  shall  be  categorized  as  a 
residual  expense  of  the  home  office  or 
home  offices  most  immediately 
identified  with  the  post-retirement 
benefit  plan.  The  allocation  of  post¬ 
retirement  benefit  costs  shall  give 
consideration  to  any  refund,  rebate,  or 
other  credit,  that  is  disproportionately 
attributable  to  individual  segments. 

(ii)  For  plans  using  accrum 
accounting,  contractors  shall  indirectly 
allocate  or  separately  calculate  post¬ 
retirement  benefit  costs  for  each 
segment  having  active  or  inactive 
participants  of  the  post-retirement 
benefit  plan.  Any  allocation  base 
selected  shall  be  representative  of  the 
factors  used  to  calculate  the  post¬ 
retirement  benefit  cost,  such  as 
headcount  or  salary. 

(2)  For  plans  using  accrual 
accounting,  post-retirement  benefit  costs 
shall  be  sepeuately  calculated  for  a 
segment  (including  an  aggregation  of 
segments)  whenever  any  of  the 
following  conditions  exist  for  that 
segment,  provided  that  such 
condition(s)  materially  affect  the 
amount  of  post-retirement  benefit  cost 
allocated  to  the  segment: 

(i)  The  cost  of  benefits,  level  of 
benefits,  eligibility  for  benefits,  or  plan 
demographics  are  materially  different 
for  the  segment  than  for  the  average  of 
all  segments;  or 

(ii)  There  is  a  refund,  credit,  or  other 
gain  or  loss  firom  one  or  more  sources 
that  is  disproportionately  attributable  to 
the  segment.  If  such  refund,  credit,  geun 
or  loss  is  expected  to  be  non-recurring, 
separate  calculations  are  not  required 
unless  required  by  other  conditions  of 
this  paragraph.  In  that  case,  there  shall 
be  a  special  direct  allocation  of  only  the 
non-recurring  amount  which  shall  be 
accounted  for  and  amortized  at  the 
segment  level. 

(iii)  For  defined-benefit  plans,  any 
appropriate  assmnption  or  assumptions 
are  materially  different  for  the  segment 
than  for  the  average  of  all  segments. 

(iv)  For  defined-benefit  plans,  a 
contractor  follows  a  practice  of  funding 
post-retirement  benefit  costs 
disproportionately  for  segments  subject 
to  this  Standard. 

(v)  For  defined-benefit  plans, 

(A)  If  the  post-retirement  benefit  plan 
for  a  segment  becomes  merged  with  the 
plan  of  another  segment,  or  the  post¬ 
retirement  benefit  plan  is  divided  into 
two  or  more  post-retirement  benefit 
plans,  and  in  either  case, 

(B)  The  ratios  of  valuation  assets  to 
the  accmnulated  post-retirement  benefit 
obligation  for  each  of  the  merged  or 
separated  plans  are  materially  different 


from  one  another  after  applying  the 
benefits  in  effect  after  the  post¬ 
retirement  benefit  plan  merger  or  post¬ 
retirement  benefit  plan  division. 

(3)  For  plans  using  accrual 
accounting,  notwithstanding  the 
provisions  of  paragraph  (c)(2)  of  this 
subsection,  contractors  may  elect  to 
calculate  post-retirement  benefit  costs 
separately  for  each  segment  having 
participants  in  a  post-retirement  benefit 
plan. 

(4)  For  segments  whose  post¬ 
retirement  benefit  costs  are  calculated 
separately  pursuant  to  paragraphs  (c)(2) 
or  (3)  of  Ais  subsection,  such 
calculations  shall  be  prospective  only; 
post-retirement  benefit  costs  shall  not  be 
redetermined  for  prior  years. 

(5)  Funding  of  post-retirement  benefit 
cost  for  a  cost  accounting  period  shall 
be  considered  to  have  taken  place 
within  such  period  if  it  is  accomplished 
by  the  corporate  tax  filing  date  for  such 
period,  including  any  permissible 
extensions  thereto. 

(6)  For  defined-benefit  plans  using 
accrual  accounting,  whenever  pension 
cost  for  a  segment  is  calculated 
separately  pmsuant  to  paragraphs  (c)(2) 
or  (3)  of  this  subsection: 

(i)  When  post-retirement  benefit  costs 
are  first  separately  calcidated  for  a 
segment,  there  shall  be  an  initial 
allocation  of  a  share  in  the  undivided 
fair  value  of  plan  assets  and  the 
undivided  accmnulated  value  of 
unfunded  accruals  to  segments.  This 
division  shall  be  made  in  accordance 
with  9904.419-50(c)(6)(viii)  based  upon 
the  nonforfeitable  post-retirement 
benefit  obligation  and  nonforfeitable 
post-retirement  benefit  obligation, 
except  as  otherwise  provided  for  in  this 
subparagraph.  Prior  to  this  initial 
allocation  of  assets,  the  accumulated 
value  of  prepayment  credits,  if  any, 
shall  be  deducted  from  the  undivided 
fair  value  of  plan  assets  and  separately 
identified. 

(A)  If  a  contractor  has  separately 
identified  the  fair  value  of  plan  assets  in 
accordance  with  9904.419-64(f),  such 
fair  value  of  plan  assets  and  all  other 
values  previously  allocated  to  those 
segments  as  of  the  date  of  such 
determination  shall  not  be  changed. 

(B)  If  a  contractor  has  been 
determining  the  accrual  for  post¬ 
retirement  benefit  costs  on  a  composite 
basis  and  allocating  such  costs  to 
segments,  the  initii  allocation  of  the 
valuation  assets  shall  reflect  such  prior 
cost  determinations  and  allocations 
made  pursuant  to  this  Standard.  If  the 
necessary  data  are  readily  determinable, 
the  fair  value  of  plan  assets  to  be 
allocated  to  each  segment  shall  be  the 
amoimt  contributed  by,  or  on  behalf  of. 


the  segment,  increased  by  income 
received  on  such  assets,  and  decreased 
by  benefits  and  expenses  paid  from  such 
assets. 

(C)  If  the  necessary  data  are  not 
readily  determinable  for  certain  prior 
periods,  the  fair  value  of  plan  assets  net 
of  any  separately  identified 
acciunulated  value  of  prepayment 
credits  shall  he  allocated  to  segments 
based  on  the  ratio  of  the  accumulated 
post-retirement  benefit  obligation  of 
each  segment  to  that  of  the  plan  as  a 
whole.  The  accumulated  vailue  of 
unfunded  accruals  shall  be  allocated  to 
segments  in  the  same  proportions  as 
such  net  fair  value  of  plan  assets. 

(D)  Thereafter,  the  fair  value  of  plan 
assets  allocable  to  each  segment  shall  be 
brought  forward  as  described  in 
paragraph  (c)(6)(iii)  of  this  subsection. 
The  accumulated  value  of  unfunded 
accruals  allocated  to  each  segment  shall 
be  brought  forward  in  accordance  with 
peiragraph  (c)(6)(v)  of  this  subsection 
and  the  definition  at  9904.41 9-30(a)(l). 

(ii)  When  post-retirement  benefit  costs 
are  first  separately  calculated  for  a 
segment,  there  shall  be  an  initial 
allocation  of  the  vmdivided  values  of 
unrecognized  prior  service  cost, 
unrecognized  transition  obligation,  and 
unrecognized  gains  and  losses 
(including  any  geiins  or  losses  from 
curtailments,  settlements,  or  granting 
termination  benefits).  Such  values  shall 
be  allocated  to  the  segment  based  on  the 
ratio  of  the  unfunded  acciunulated  post¬ 
retirement  benefit  obligation  of  the 
segment  to  that  of  the  plan  as  a  whole. 
These  unrecognized  amounts  shall  be 
brought  forward  in  accordance  with  the 
separately  calculated  post-retirement 
benefit  cost  of  the  segment. 

(iii)  After  the  initim  allocation  of  the 
fair  value  of  plan  assets,  the  contractor 
shall  maintain  a  record  of  the  portion  of 
subsequent  contributions,  income, 
benefit  payments,  and  expenses 
attributable  to  segments  and  paid  from 
the  plan  assets. 

(A)  Amounts  deposited  to  a  funding 
agency  shall  be  apportioned  to  segments 
in  proportion  to  the  post-retirement 
benefit  costs  allocated  to  or  separately 
calculated  for  the  individual  segments. 
However,  if  a  contractor  consistently 
follows  a  practice  of  separately 
calculating  post-retirement  benefit  costs 
for  segments,  the  contractor  may  first 
apportion  amoimts  funded  to  segments 
in  proportion  to  the  post-retirement 
benefit  cost  of  such  segments  subject  to 
this  Standard.  Any  portion  of  the 
amoimt  deposited  remaining  after 
apportioning  funding  to  segments 
whose  costs  are  subject  to  this  Standard, 
shall  then  be  apportioned  to  other 
segments.  No  prepayment  credit  shall  be 
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measured  until  the  post-retirement 
benefit  cost  of  all  segments  is  funded. 

(B)  Income  and  expenses  shall 
include  a  portion  of  any  investment 
gains  and  losses  attributable  to  the  plan 
assets.  Income  and  expenses  attributable 
to  plan  assets  shall  be  allocated  to 
segments  in  the  same  proportion  that 
the  average  value  of  plan  assets 
allocated  to  each  segment  bears  to  the 
average  value  of  total  plan  assets  for  the 
period  for  which  income  and  expenses 
are  being  allocated. 

(iv)  Once  the  fair  value  of  plan  assets 
has  been  determined  for  segments  in 
accordance  with  paragraphs  (c)(6)(i)  or 
(iii)  of  this  subsection  each  year,  the 
market-related  value  of  plan  assets  shall 
be  allocated  to  each  segment  in  the  same 
proportion  as  the  fair  value  of  plan 
assets. 

(v)  Any  portion  of  post-retirement 
benefit  cost  of  a  segment  for  a  cost 
accounting  period  that  is  not  funded 
within  such  period  shall  be  accounted 
for  as  an  unfunded  accrual  and  carried 
forward  to  futiue  accounting  periods. 
The  contractor  may  elect  to  fund 
portions  of,  and  thereby  reduce,  the 
accumulated  value  of  unfunded 
accruals.  Such  funding  shall  not  be 
recognized  for  purposes  of  paragraph 

(c)(5)  of  this  subsection. 

(vi)  Amounts  funded  in  excess  of  the 
total  post-retirement  benefit  cost  of  a 
segment  for  a  cost  accounting  period 
shall  be  accounted  for  as  a  prepayment 
credit  cmd  carried  forward  to  future 
accovmting  periods.  The  accumulated 
vjdue  of  prepayment  credits  shall  be 
reduced  for  portions  of  the  accumulated 
value  of  prepayment  credits  used  to 
fund  post-retirement  benefit  costs  or  to 
fund  portions  of  the  accumulated  value 
of  unfunded  accruals. 

(vii)  Any  benefit  payments  to  or  on 
behalf  of  a  segment’s  plan  participants 
which  are  made  by  the  contractor  from 
a  source  other  than  the  plan  assets  shall 
be  treated  as  funding  in  accordance  with 
paragraph  (c)(5)  of  this  subsection.  The 
accumulated  value  of  unfunded  accruals 
shall  be  reduced  by  any  such  benefit 
payments  that  exceed  the  assigned  post¬ 
retirement  benefit  cost  for  cost 
accounting  period. 

(viii)  (A)  If  plan  participants  transfer 
among  segments  or  if  a  segment  is  split 
into  two  or  more  segments,  the 
contractor  shall  transfer  fair  value  of 
plan  assets,  accmnulated  value  of 
unfunded  accrucds,  and  accumulated 
value  of  prepayment  credits  as  follows: 

(J)  The  contractor  shall  first  allocate 
fair  value  of  plan  assets,  accumulated 
value  of  imfunded  accruals,  and 
accumulated  value  of  prepayment 
credits  to  the  nonforfeitable  post¬ 
retirement  benefit  obligation  based  on 


the  ratio  of  the  nonforfeitable  post¬ 
retirement  benefit  obligation  to  the 
valuation  assets.  Such  ratio  shall  not 
exceed  one  (1).  Allocate  any  remaining 
fair  value  of  plan  assets,  accumulated 
value  of  unfunded  accruals,  and 
accumulated  value  of  prepayment 
credits  to  the  forfeitable  post-retirement 
benefit  obligation. 

(2)  The  contractor  shall  then  transfer 
fair  value  of  plan  assets,  accumulated 
value  of  imfunded  accruals,  and 
accumulated  value  of  prepayment 
credits  allocated  to  the  nonforfeitable 
post-retirement  benefit  obligation  in 
proportion  to  the  nonforfeitable  post¬ 
retirement  benefit  obligation  transferred. 

(3)  Finally,  the  contractor  shall 
transfer  fair  value  of  plan  assets, 
accumulated  value  of  unfunded 
accruals,  and  accumulated  value  of 
prepayment  credits  allocated  to  the 
forfeitable  post-retirement  benefit 
obligation  in  proportion  to  the 
forfeitable  post-retirement  benefit 
obligation  transferred. 

(B)  In  addition,  a  portion  of  each 
unrecognized  prior  service  cost, 
unrecognized  transition  obligation,  and 
unrecognized  gain  or  loss  (including 
any  gains  or  losses  from  cmtailments, 
settlements,  or  granting  termination 
benefits)  shall  be  transferred  in 
proportion  to  the  unfunded 
accvunulated  post-retirement  obligation 
transferred.  The  contractor  may  follow  a 
consistent  practice  which  deems  that  all 
transfers  occur  at  the  end  of  the  period. 
The  undivided  market-related  value  of 
plan  assets  shall  be  allocated  in 
proportion  to  the  fair  value  of  plan 
assets  of  each  segment  after  the  transfer. 
Contractors  need  not  transfer  assets  and 
other  values  if  the  net  amount  of 
transfers  is  immaterial. 

(d)  Allocation  of  post-retirement 
benefit  cost  to  cost  objectives.  The 
edlocation  of  post-retirement  benefit  cost 
of  segments  to  intermediate  and  final 
cost  objectives  shall  be  made  in 
accordance  with  applicable  Standards. 

(e)  Adjustments  for  curtailments, 
settlements,  and  termination  benefits. 

(1)  For  defined-contribution  plans 
using  accrual  accounting,  in  the  event  a 
contractor  terminates  a  post-retirement 
benefit  plan  or  curtedls  vesting  or 
retirement  eligibility  service,  then  the 
contractor  shall  determine  the  amount 
of  nonvested  accoimt  balances  subject  to 
forfeiture.  Such  amount  shall  be 
determined  as  of  the  date  of  such  plan 
termination  or  curtailment  of  vesting  or 
retirement  eligibility  service.  The 
amount  of  the  credit  shall  be  amortized 
and  assigned  over  a  period  of  ten  (10) 
years  beginning  with  the  period  in 
which  the  event  occurs. 


.1, 


(2)  For  defined-benefit  plans  using 
accrual  accounting: 

(i)  In  the  event  a  contractor  curtails  a 
post-retirement  benefit  plan,  settles  a 
post-retirement  benefit  obligation,  or 
grants  termination  benefits,  then  the 
contractor  shall  measure  the  gain  or  loss 
caused  by  such  event  separately  from 
the  annual  gain  or  loss  determined  for 
purposes  of  9904.419-50(h)(2)(vii).  In 
measming  such  amount,  the  contractor 
shall  apply  the  methods  and  techniques 
prescribed  in  SFAS  106.  Any  such  gain 
or  loss  remaining  after  offsetting  any 
portion  of  unrecognized  prior  service 
costs,  prior  gains  and  losses,  or 
transition  obligation  shall  be  amortized 
and  assigned  over  a  period  of  ten  (10) 
years  beginning  with  the  period  in 
which  the  event  occius. 

(ii)  If  a  post-retirement  benefit  plan  is 
terminated,  the  contracting  parties  may 
agree  to  establish  a  single  plan 
termination  amount  by  aggregating  the 
net  sum  of  any  unrecognized  gain  or 
loss  adjustments  for  curtailments, 
settlements,  or  granting  of  termination 
benefits  determined  in  accordance  with 
this  subsection  plus  any  remaining 
unrecognized  net  gain  or  loss 
determined  in  accordance  with 

9904.419—  50(b)(2)(vii).  Such  plan 
termination  amount  shall  be  amortized 
and  assigned  over  a  period  of  ten  (10) 
years  beginning  with  the  period  in 
which  the  plan  termination  occurred. 

(iii)  If  the  contractor  has  not  already 
allocated  the  fair  value  of  plan  assets 
and  other  relevant  values  to  the 
segment,  such  an  allocation  shall  be 
made  in  accordance  with  the 
requirements  of  9904.419-50(c)(6)(i) 
and  (ii). 

(f)  Adjustments  for  segment  closings. 

If  a  segment  is  closed,  the  contractor 
shall  determine  a  segment  closing 
amount  which  represents  an  adjustment 
to  previously  determined  post¬ 
retirement  benefit  costs  as  follows: 

(1)  For  plans  accoimted  for  under  the 
pay-as-you-go  cost  method: 

(1)  The  contractor  shall  not  adjust 
previously  determined  post-retirement 
benefit  costs.  Contract  price  or  cost 
adjustments  are  not  permitted. 

(ii)  If  the  segment  discontinues 
operations,  is  sold,  or  ownership  is 
otherwise  transferred,  all  remaining 
inactive  plan  participants  shall  be 
transferred  to  the  closed  segment’s 
immediate  home  office. 

(2)  For  defined-contribution  plans 
using  accrual  accoimting,  the  segment 
closing  amount  shall  be  measured  as  the 
unrecognized  portion  of  the  plan 
termination  or  curtailment  of  vesting  or 
retirement  eligibility  service  credit 
determined  in  accordance  with 

9904.419- 50(e)(l). 
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(3)  For  defined-benefit  plans  using 
accrual  accoimting: 

(i)  The  segment  closing  amount  shall 
be  measmed  as  the  difference  between 
the  nonforfeitable  post-retirement 
benefit  obligation  and  the  valuation 
assets. 

(ii)  The  contractor’s  methods  and 
assumptions  used  to  determine  the 
segment  closing  amount  shall  be 
consistent  with  those  used  in  the 
measurement  of  post-retireAent  benefit 
costs  prior  to  the  segment  closing. 

(iii)  If  the  segment  discontinues 
operations,  all  remaining  inactive  plan 
participants  shall  be  transferred  to  the 
closed  segment’s  immediate  home 
office,  along  with  the  accumulated  post¬ 
retirement  benefit  obligation,  fair  v^ue 
of  plan  assets  and  all  other  values 
attributable  to  such  transferred  inactive 
participants. 

(iv)  If  the  segment  is  sold,  or 
ownership  is  otherwise  transferred,  and 
the  contractor  retains  some  or  all  of  the 
accumulated  post-retirement  benefit 
obligation,  the  fair  value  of  plan  assets 
and  all  other  values  shall  be  split 
between  the  contractor  and  the  buyer  in 
accordance  with  9904.419-50(c){6){viii) 
based  upon  the  accumulated  post¬ 
retirement  benefit  obligation  retained  by 
the  contractor  and  the  balance  of  the 
accumulated  post-retirement  benefit 
obligation  which  is  transferred  to  the 
buyer.  The  accumulated  post-retirement 
benefit  obligation,  fair  value  of  plan 
assets  and  ^1  other  values  retained  by 
the  contractor  shall  be  transferred  to  the 
closed  segment’s  immediate  home 
office. 

(v)  If  the  segment  is  sold  or  ownership 
is  otherwise  transferred  and  such  sale  or 
transfer  of  ownership  is  to  a  successor- 
in-interest  then: 

(A)  If  the  entire  accmnulated  post¬ 
retirement  benefit  obligation,  fair  value 
of  plan  assets,  accumulated  value  of 
unfunded  accruals,  and  accumulated 
value  of  prepayment  credits  are 
transferred  to  the  successor  contractor, 
there  shall  be  no  adjustment  to 
previously  determined  post-retirement 
benefit  costs. 

(B)  If  the  contractor  retains  some  or  all 
of  the  accumulated  post-retirement 
benefit  obligation,  the  accumulated 
post-retirement  benefit  obligation  and 
all  other  values  shall  be  allocated 
between  the  contractor  and  the 
successor-in-interest  in  accordance  with 
paragraph  (f)(3)(iv)  of  this  section.  The 
segment  closing  amount  shall  be 
determined  based  on  such  retained 
values. 

(C)  The  contractor’s  methods  and 
assumptions  are  deemed  to  be  adopted 
by  the  successor-in-interest  so  that  the 
effect  of  the  segment’s  transferred  assets 


emd  liabilities  is  carried  forward  and 
recognized  in  the  accounting  for  post¬ 
retirement  benefit  cost  at  the  successor 
contractor.  Any  changes  in  methods  or 
assumptions  shall  be  deemed  to  occur 
immediately  after  such  transfer. 

(vi)  Once  determined,  any  adjustment 
credit  shall  be  first  used  to  reduce  the 
accumulated  value  of  unfunded 
accruals.  After  the  accumulated  value  of 
unfunded  accruals  has  been  reduced, 
any  remaining  adjustment  amoimt  shall 
be  accounted  for  as  a  prepayment  credit. 
Any  adjustment  charge  shall  be 
accounted  for  as  an  unfunded  accrual  to 
the  extent  that  funds  are  not  added  to 
the  fair  value  of  assets. 

(4)  The  Government’s  share  of  the 
segment  closing  amoimt  (charge  or 
credit)  shall  be  the  product  of  the  total 
segment  closing  amount  determined  in 
accordance  with  paragraphs  (f)(2)  or  (3) 
of  this  subsection  and  a  fraction.  The 
numerator  of  such  fraction  shall  be  the 
sum  of  the  post-retirement  benefit  plan 
costs  allocated  to  all  contracts  and 
subcontracts  (including  Foreign  Military 
Sales)  subject  to  this  Standard  during  a 
period  of  years  representative  of  the 
Government’s  participation  in  the  post¬ 
retirement  benefit  plan  costs  on  an 
accrual  basis.  The  denominator  of  such 
fraction  shall  be  the  toted  post¬ 
retirement  benefit  plan  costs  assigned  to 
cost  accounting  periods  during  the  same 
period.  The  contracting  parties  shall 
recognize  the  Government’s  share  of  the 
segment  closing  amount  that  is 
applicable  to  the  segment’s  contracts 
that  are  subject  to  this  Standard  by 
adjusting  contract  prices,  target  costs  or 
cost  ceilings,  or,  by  any  other  suitable 
technique  acceptable  to  the  cognizant 
Federal  agency  official. 

(5)  For  purposes  of  this  subsection 
and  paragraph  (e)  of  this  section,  if  the 
date  of  the  event  is  not  readily 
determinable,  or  if  its  use  can  result  in 
an  inequitable  calculation,  the 
contracting  parties  shall  agree  on  an 
appropriate  date. 

9904.419-60  Illustrations. 

These  illustrations  presiune  that  the 
contractor’s  post-retirement  benefit 
plan,  cost  methods,  and  actuarial 
assumptions  meet  the  requirements  of 
this  Standard  except  as  noted  in  the 
particular  illustration. 

(a)  Recognition  of  post-retirement 
benefit  costs. 

(1)  The  written  terms  of  Contractor 
A’s  defined-contribution  post-retirement 
plan  require  that  the  contractor  make 
contributions  of  a  specified  percentage 
of  each  employee's  base  salary  to 
individual  accounts  held  by  an 
organization  that  satisfies  the  9904.419- 
30(b)(2)  definition  of  a  funding  agency. 


Upon  retirement  each  employee’s 
accumulated  accoimt  balance  is 
annuitized  and  used  to  pay  a  portion  of 
the  annual  premium  on  the  retiree’s 
“Medigap”  health  insurance  policy 
purchased  from  an  non-captive 
insurance  carrier.  Pursuant  to  9904.419- 
40(a)(l)(iv),  the  contractor  determines 
the  cost  of  its  defined-contribution  plan 
for  each  cost  accounting  period  as  the 
sum  of  the  required  net  contributions 
deposited  into  the  individual 
participants’  accounts  held  by  the 
funding  agency. 

(2)  Contractor  B  sponsors  a  defined- 
benefit  retiree  health  plan  which 
historically  has  been  amended  every 
three  (3)  years  to  increase  the  amounts 
of  the  annual  deductible  and 
copayment.  This  post-retirement  benefit 
plan  meets  the  criteria  for  accrual 
accounting  set  forth  in  9904.419- 
40(a)(1).  Pursuant  to  9904.419- 
40{a)(l)(v),  the  contractor  must 
actuarially  determine  the  cost  of  its 
post-retirement  benefit  plan  for  the 
current  period  based  upon  the 
deductible  and  copayment  amounts 
specified  in  the  current  written  plan 
document.  Pursuant  to  9904-41^ 
50(b)(2)(ii),  the  actuarial  gain 
attributable  to  any  future  amendment 
increasing  the  deductible  and 
copayment  can  not  be  recognized  until 
such  amendment  is  adopted. 

(3)  Contractor  C  has  historically  paid 
a  percentage  of  the  health  insurance 
premiums  for  its  retirees.  Each  year  the 
contractor  has  renewed  its  intent  to 
continue  this  program  for  the  upcoming 
year  in  a  letter  to  its  retirees.  Although 
active  employees  are  occasionally 
informally  told  of  this  program, 
especially  as  they  prepare  to  retire,  the 
program  is  not  mentioned  in  the 
employee  handbook  nor  any  other 
employee  communication.  However,  the 
letter  was  not  sent  to  all  plem 
participants,  did  not  include  a  notice  of 
the  right  to  legally  enforce  pajnnent  of 
the  benefit,  and  did  not  provide  an 
irrevocable  right  to  the  benefit  once 
participants  had  attained  eligibility.  In 
accordance  with  9904.419— 40(a)(2),  the 
cost  of  this  post-retirement  health  plan 
must  be  accounted  for  using  the  pay-as- 
you-go  cost  method  because  the  criteria 
set  forth  at  9904.419-40(a)(l)(i)  and  (ii) 
were  not  met. 

(4)  Contractor  D  sponsors  a  retiree  life 
insurance  program  that  provides  a  death 
benefit  equal  to  35%  of  an  employee’s 
final  earnings,  subject  to  a  minimum 
death  benefit  of  $10,000.  This  defined- 
benefit  post-retirement  plan  meets  the 
criteria  set  forth  in  9904.419-40(a)(l). 
The  contractor  pays  an  annual  premium 
to  an  non-captive  insurer  to  provide  a 
$10,000  participating  life  insurance 
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policy  for  all  employees  at  retirement. 
Pursuant  to  9904.416-50(a)(l)(i)  of  Cost 
Accounting  Standard  9904.416,  the 
contractor’s  established  practice  is  to 
adjust  the  annual  insurance  premium 
for  any  refunds,  dividends,  additional 
assessments,  or  other  credits  or  charges, 
in  the  cost  accounting  period  in  which 
such  credit  or  charge  is  received  or 
receivable.  The  cost  for  the  projected 
benefit  that  exceeds  $10,000  must  be 
accounted  for  as  a  defined-benefit  plan 
using  accrual  accounting  in  accordance 
with  9904.419-40{h){2)(iii).  Pursuant  to 

9904.419- 40(b)(2),  the  cost  for  a  cost 
accounting  period  is  the  premium  paid 
to  provide  the  basic  $10,000  death 
benefit,  adjusted  in  accordance  to 
9904.416-50(a)(l)(i),  plus  the  annual 
amount  determined  in  accordance  with 
the  accrual  accounting  provisions  of  this 
Standard  relating  to  defined-benefit 
post-retirement  benefit  plans.  If  the 
insurance  had  been  obtained  from  a 
captive  insurer  as  defined  by  9904.419- 
30(a)(3),  the  entire  cost  of  the  plan 
would  have  been  subject  to  this 
Standard  in  accordance  with  9904.419- 
40(b)(2)(ii). 

(5)  Contractor  E  sponsors  two  post¬ 
retirement  benefit  plans  which  each 
have  a  separate  plan  document.  One 
plan  provides  retiree  health  benefits  for 
all  employees  of  the  contractor.  The 
other  plan  provides  retiree  dental  and 
vision  benefits  for  the  same  employees. 
Neither  plan  meets  the  criteria  specified 
at  9904.419— 40(a)(1)  and  therefore,  are 
required  to  be  accounted  for  using  the 
pay-as-you-go  method  in  accordance 
with  9904.419-50(a)(2).  Pursuant  to 

9904.419- 50(a)(l)(i),  the  contractor  may 
elect  to  determine  the  cost  of  the  two 
plans  on  an  aggregate  basis. 

(6)  Contractor  F  sponsors  two  defined- 
benefit  post-retirement  plans  which 
each  have  a  separate  plan  document. 

One  plan  provides  health  benefits  to  all 
retired  salaried  employees.  The  other 
plem  provides  the  same  health  benefits 
to  all  retired  bargaining  unit  employees. 
Because  both  plans  satisfy  the  criteria  of 

9904.419- 50(a)(l),  both  are  required  to 
use  accrual  accoimting.  Pursuemt  to 

9904.419- 50(a)(l)(ii),  the  contractor 
may  elect  to  determine  the  cost  of  the 
two  plans  on  an  aggregate  basis. 

(7)  Contractor  G  sponsors  a  single 
post-retirement  benefit  plan  that 
provides  health  benefits  and  life 
insurance  benefits.  The  contractor  has 
retained  the  right  to  terminate  the  health 
benefits  for  all  but  those  employees  who 
are  retired  or  have  attained  eligibility  for 
benefits.  The  contractor  pays  level 
annual  premiums  to  an  non-captive 
insurance  carrier  designed  to  provide 
paid-up  participating  life  insurance 
contracts  by  the  time  an  employee 


reaches  retirement  and  the  employees 
have  an  irrevocable  right  to  the  current 
value  of  the  insurance  contracts.  The 
contractor’s  established  practice  is  to 
adjust  the  annual  participating 
insurance  premium  by  the  amount  of 
estimated  refunds  and  dividends  in 
accordance  with  9904.416-50(a)(l)(vi) 
of  Cost  Accounting  Standard  9904.416, 
and  therefore  such  adjusted  level  annual 
premiums  satisfy  the  requirements  of 

9904.419- 40(b)(2)(i).  Because  the  plan 
satisfies  the  criteria  set  forth  at 

9904.419-  40(a)(1),  the  contractor  must 
account  for  the  cost  of  the  benefits  not 
provided  through  insurance  contracts 
using  accrual  accounting  as  required  by 

9904.419- 50(b)(2)(iii).  Alternatively, 

9904.419-  40(a)(2)  permits  the  contractor 
to  separately  identify  and  account  for 
the  cost  of  the  life  insurance  benefit  as 
if  it  were  a  separate  post-retirement 
benefit  plan. 

(8)  Contractor  H  has  a  single  defined- 
benefit  post-retirement  plan.  The  plan 
provides  one  set  of  benefits  to  retirees 
and  employees  who  were  eligible  to 
retire  on  or  before  December  31, 1995 
(the  “protected  group’’).  Under  the 
terms  of  the  post-retirement  benefit 
plan,  the  contractor  has  no  right  to 
reduce  these  benefits.  Employees 
eligible  for  retirement  on  or  after 
January  1, 1996  are  provided  a  less 
generous  set  of  benefits  and  the 
contractor  retains  the  right  to  terminate 
the  plan  or  reduce  benefits  even  after 
eligibility  is  attained.  Because  the  plan 
does  not  fully  satisfy  the  criteria  set 
forth  at  9904.419-40(a)(l),  the  pay-as- 
you-go  method  must  be  used  to  account 
for  the  cost  of  the  plan.  Pursuant  to 

9904.419- 50(a)(3),  the  contractor  may 
identify  the  benefits  provided  to  the  two 
groups  "as  being  provided  by  separate 
post-retirement  benefit  plans.  In  that 
case,  because  the  costs  for  the 
“protected  group”  plan  meet  the 
requirements  of  9904.419-40(a)(l),  the 
“protected  group”  plan  must  be 
actuarially  determined  and  accounted 
for  using  accrual  accounting.  In 
accordance  with  9904.419— 40(a)(2),  the 
contractor  must  account  for  the  benefits 
of  the  plan  for  the  post-1995  retirees 
using  file  pay-as-you-go  cost  method 
because  that  separately  identified  plan 
fails  the  criteria  of  9904.419— 40(a)(1)- 

(9)  Contractor  I  sponsors  a  post¬ 
retirement  benefit  plan  that  provides  a 
life  insurance  benefit  of  two-times  final 
salary  for  all  employees.  The  program 
also  provides  that  the  contractor  will 
deposit  1%  of  each  employee’s  pay  into 
individual  accounts  held  by  a  funding 
agency.  At  retirement,  the  accumulated 
value  of  the  individual  account  is  used 
to  purchase  a  paid-up  life  insurance 
policy.  If  the  funds  in  the  individual 


account  is  insufficient  to  purchase  the 
full  life  insurance  benefit,  the  contractor 
pays  the  additional  cost  directly  firom 
general  corporate  resources.  This 
program  has  features  of  both  a  defined- 
benefit  and  a  defined-contribution  post¬ 
retirement  plan.  Since  the  substance  of 
the  plan  is  to  provide  a  defined-benefit 
life  insurance  of  two-times  final  salary, 
then  pursuant  to  9904.419-50(a)(4),  the 
annual  cost  must  be  determined  in 
accordance  with  the  provisions  of  this 
Standard  relating  to  defined-benefit 
post-retirement  plans. 

(b)  Measurement  and  assignment  of 
post-retirement  benefit  cost. 

(1)  Contractor  J  uses  the  pay-as-you-go 
cost  method  to  determine  the  cost  of  its 
retiree  life  insurance  program.  During 
the  current  period,  the  contractor  paid 
$200,000  in  death  benefits  directly  to 
the  named  beneficiaries  of  deceased 
plan  participants  which  is  the  pay-as- 
you-go  cost  for  current  benefits  in 
accordance  with  9904.419— 40(b)(3)(i). 

On  the  first  day  of  the  current  period, 
the  contractor  also  paid  $180,000  in 
premiums  to  purchase  paid-up 
insurance  policies  from  an  non-captive 
insurer  for  certain  employees  as  they 
retired  during  the  current  year.  The 
prevailing  rate  determined  by  the 
Secretary  of  the  Treasury  pursuant  to 
Public  Law  92—41,  85  Stat.  97  for  the 
current  period  is  7.25%.  Pursuant  to 

9904.419- 40(b)(2)(iv)  and  9904.419- 

40(b)(3)(ii)  and  9904.419-50(b)(l),  the 
contractor  determines  the  current  period 
cost  of  the  paid-up  insurance  policies  as 
$18,719,  which  is  the  annual  amount 
required  to  amortize  the  $180,000  in 
fifteen  (15)  equal  annual  payments  at 
7.25%.  The  contractor  determines  the 
total  cost  for  the  current  period  as 
$218,719  ($200,000  $18,719). 

(2)  Contractor  K  sponsors  a  defined- 
contribution  post-retirement  plan  which 
satisfies  the  criteria  set  forth  at 

9904.419- 40(a)(l).  The  plan  is  funded 
through  a  dedicated  trust  that  qualifies 
as  a  funding  agency.  The  plan  docimient 
provides  that  each  year  the  contractor 
will  credit  to  the  individual  accounts  of 
the  plan  participants  an  amount  equal  to 
5%  of  each  employee’s  base  salary  less 
that  employee’s  share  of  any  nonvested 
account  balances  forfeited  by 
terminating  employees.  The  aimual 
contribution  amount  so  determined 
constitutes  the  post-retirement  benefit 
cost  in  accordance  with  9904.419- 
40(b)(4).  Any  amount  not  funded  by  a 
deposit  to  the  funding  agency  must  be 
identified  as  an  unfunded  accrual  in 
accordance  with  9904.419-50(c)(6)(v). 

(3)  Conversely,  assume  that  the  plan 
sponsored  by  Contractor  K  in 
illustration  9904.419-60(b)(2)  fails  the 
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criteria  set-forth  at  9904.419-40(a)(l). 
Also  assume  that  the  contractor 
maintains  memorandum  records  of  the 
participants’  account  balances,  rather 
than  fund  this  defined-contribution 
plan.  At  retirement  the  contractor  pays 
the  employees  the  value  of  account 
balances  recorded  in  these 
memorandmn  records  as  a  lump  sum 
settlement  of  the  accormt  balance.  In 
this  case  the  contractor  shall  use  the 
pay-as-you-go  cost  method  in 
accordance  with  9904.419— 40(a)(2).  In 
accordance  with  9904.419— 40(b)(3),  the 
cost  shall  be  based  upon  the  Ivunp  sum 
settlements  paid  to  the  plan  participants 
and  amortized  in  accordance  with 

9904.419-40(b)(3)(ii).  If  prior  to 
becoming  subject  to  this  Standard,  the 
contractor  had  accounted  for  the  costs  of 
its  post-retirement  benefit  plan  using 
terminal  funding,  the  contractor  could 
continue  to  use  terminal  funding  as  its 
cost  accoimting  practice  as  permitted  by 


9904.419- 64(d).  In  that  case,  no 
amortization  would  be  required. 

(4)  Contractor  L  sponsors  a  post¬ 
retirement  benefit  plan  for  its  collective 
bargaining  employees  which  satisfy  the 
requirements  of  9904.419-40(a)(l).  The 
contractor  uses  the  projected  unit  credit 
actuarial  cost  method  and  a  discount 
rate  of  7.5%  to  determine  the  net 
periodic  post-retirement  benefit  cost  for 
SFAS  106  purposes,  and  therefore, 

9904.419- 50(a)(l)(i)  requires  that  the 
contractor  use  the  projected  imit  credit 
actuarial  cost  method  and  7.5% 
discoimt  rate  assumption  for  contract 
cost  accounting  purposes.  The 
contractor  funds  the  plan  through  a 
combination  of  an  Internal  Revenue 
Code  (IRC)  section  401(h)  account, 
whose  assets  are  separately  accounted 
for  within  a  qualified  defined-benefit 
pension  trust,  plus  an  IRC  section 
501(c)(9)  volrmtary  employee  benefit 
trust,  otherwise  known  as  a  VESA.  The 
contractor  determines  the  annual 
deposit  for  the  IRC  401(h)  accormt  using 


Accumulated  post-retirement  benefit  obligation  . 

Fair  value  of  plan  assets  . 

Funded  status . 

Unrecognized  net  gain . 

Unrecognized  prior  service  cost . 

Unrecognized  transition  obligation  . 

Net  pre-paid  (accrued)  post-retirement  benefit  cost 


the  aggregate  actuarial  cost  method,  and 
for  the  VEBA  using  the  projected  unit 
credit  actuarial  cost  mefiiod.  Both  of 
these  deposit  determinations  are  based 
on  an  assumption  of  7%  for  the 
discount  rate.  The  deposits  to  the  IRC 
401(h)  accoimt  and  the  VEBA  are  used 
to  determine  the  funded  portion  of  the 
post-retirement  benefit  cost  for  purposes 
of  9904.419-50(c)(5),  but  not  the 
contract  cost.  To  the  extent  that  the 
deposits  in  any  cost  accoimting  period 
differ  from  the  post-retirement  benefit 
cost  determined  pursuant  to  this 
Standard,  the  shortfall  or  excess  shall  be 
identified  as  either  an  unfunded  accrual 
or  a  prepayment  credit  in  accordance 
with  9904.419-50(c)(6)(v)  and  (vi), 
respectively. 

(5)(i)  The  actuarial  valuation  report 
prepared  for  SFAS  106  purposes  gives 
the  following  information  reconciling 
the  funded  status  of  the  defined-benefit 
post-retirement  plan  sponsored  by 
Contractor  M: 


Value  as  of 
12/31 


($257,000) 

69,000 


(188,000) 

(44,000) 

33,000 

195,000 


(4,000) 


(ii)  The  terms  of  the  plans  satisfy  the 
requirements  of  9904.419-40(a)(l). 

Three  years  ago  the  contractor  did  not 
fund  all  of  its  assigned  post-retirement 
benefit  cost  for  the  period  and  has 
separately  identified  and  maintained  an 
accumulated  value  of  unfunded  accruals 
which  is  currently  valued  at  $6,000  in 
accordance  with  definition  9904.419- 
30(a)(1)  and  9904.419-50(c)(6)(v).  Two 
years  ago,  the  contractor  funded  an 
amount  greater  than  its  assigned  post¬ 
retirement  benefit  cost  for  the  period 
and  has  separately  identified  and 
accounted  for  the  excess  as  the 


Accumulated  post-retirement  benefit  obligation; 

Retirees  receiving  benefits  . . 

Actives — Currently  eligible  for  benefits  . 

Nonforfeitcible  post-retirement  benefit  obligation 
Actives — Not  yet  eligible  for  benefits  . 

Total . 

Valuation  Assets: 

Fair  value  of  plam  assets . . 


accumulated  value  of  prepayment 
credits  which  is  cmrently  vdued  at 
$2,000  in  accordance  with  definition 

9904.419-30(b)(5)  and  9904.419- 
50(c)(6)(vi).  During  all  other  years  the 
contractor  exactly  funded  its  post¬ 
retirement  benefit  cost.  In  accordance 
with  the  definition  at  9904.419- 
30(a)(15),  the  contractor  determines  the 
unfunded  accumulated  post-retirement 
benefit  obligation  for  contract  cost 
accounting  purposes  as  $184,000,  which 
is  the  $257,000  acciunulated  post¬ 
retirement  benefit  obligation  less  the 
sum  of  $69,000  of  fair  value  of  plan 


assets  and  $6,000  of  accumulated 
unfunded  accruals  plus  the  $2,000 
accumulated  value  of  prepayment 
credits.  The  contractor  determines  that 
the  sum  of  the  unrecognized  net  gain, 
imrecognized  prior  service  cost  and 
unrecognized  transition  obligation  is 
$184,000  ($(44,000)  +  $33,000  -i- 
$195,000).  Pursuant  to  9904.419- 
40(b)(5)(iv),  the  cost  determined  for  the 
cmrent  period  is  assignable  to  the 
period  l^ause  the  imfunded 
accumulated  post-retirement  benefit 
obligation  equals  the  sum  of  the 
imrecognized  amounts  as  shown  below: 

Value  as  of 
12/31 


$82,000 

19,000 


101,000 

156,000 


257,000 

(69,000) 
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Value  as  of  , 

12/31  I 

_  ! 


Accumulated  value  of  unfunded  accruals  . 

Accumulated  value  of  prepayment  credits  . 

Total . 

Unfunded  accumulated  post-retirement  benefit  obligation 


(6,000) 

2,000 


(73,000) 


184,000 


Unrecognized  net  gain . 

Unrecognized  prior  service  cost  ... 
Unrecognized  transition  obligation 

Sum  of  unrecognized  amounts . 


(44,000) 

33,000 

195,000 


184,000 


Result  of  9904.41 9-40(b)(5)(iv)  balance  test 


Passes 


(6)  Contractor  M  in  illustration 

9904.419- 60{b){5)  determines  that 
dming  the  following  year  the  actual 
return  on  the  fair  v^ue  of  plan  assets  of 
$69,000  is  $7,200  for  SFAS  106 
piuposes.  The  current  interest  rate 
determined  by  the  Secretary  of  the 
Treasiuy  piusuant  to  Public  Law  92-41, 
85  Stat.  97  is  9.5%.  Pursuant  to 

9904.419- 50(b){2){iv),  the  contractor 
increases  the  $7,200  actual  retmn  on  the 
fair  value  of  plan  assets  by  the  interest 
imputed  on  the  acciunulated  value  of 
unfunded  accruals  which  is  9.5%  of 
$6,000  or  $570.  Pursuant  to  9904.419- 
50(b)(2)(v),  the  contractor  reduces  the 
actual  return  on  the  fair  value  of  plan 
assets  by  the  interest  imputed  on  the 
accumulated  value  of  prepayment 
credits  which  is  9.5%  of  $2,000  or  $190. 
For  contract  cost  piuposes,  the 
contractor  determines  the  actual  return 
on  the  fair  value  of  plan  assets  as  $7,580 
($7,200  +  $570-$190). 

(7)  Assume  that  Contractor  M  in 
Illustration  9904.419-60(b)(5) 
determines  that  the  sum  of  the 
components  of  post-retirement  benefit 
cost,  as  described  in  9904.419— 40(b)(5), 
is  $55,000.  The  contractor  also  pays 
$15,000  for  benefits  inciured  by  cmrent 
retirees  dvning  the  period  which  can  be 
considered  funding  in  accordance  with 

9904.419- 50(c)(6)(vii).  Furthermore,  as 
shown  in  Illustration  9904.419-60(b)(5), 
the  nonforfeitable  post-retirement 
benefit  obligation,  as  defined  at 

9904.419- 30(a)(7),  is  $101,000. 
Therefore,  the  unfunded  nonforfeitable 
post-retirement  benefit  obligation  is 
$28,000  (nonforfeitable  post-retirement 
benefit  obligation  of  $101,000  minus 
valuation  assets  of  $73,000.)  In 
accordance  with  9904.419— 40(b)(5)(iii) 
the  amount  of  post-retirement  benefit 
cost  assignable  to  the  current  period  is 
limited  to  $43,000  ($15,000  benefit 
payments  plus  $28,000  unfunded  post¬ 
retirement  benefit  obligation.) 
Furthermore,  the  $12,000  of  post¬ 
retirement  benefit  cost  that  is  not 


assignable  to  the  current  period 
($55,000—43,000)  shall  be  recognized  in 
future  periods  as  an  experience  loss. 

(8)  Assume  that  Contractor  M  in 
illustration  9904.419-60(b)(7)  makes  a 
deposit  of  $26,000  into  a  dedicated  trust 
fund  that  satisfies  the  definition  of  a 
funding  agency  found  at  9904.419- 
30(b)(2X  Section  9904.419-50(c)(6)(vi) 
permits  the  $2,000  accumulated  value  of 
prepayment  credits  to  be  applied  towcurd 
the  $43,000  cost  so  that  the  full  current 
period  cost  is  funded  for  purposes  of 

9904.419- 0(c)(6)(v).  Therefore,  the  total 
amount  available  towards  funding  the 
cost  assigned  to  the  current  period  is 
$43,000  ($26,000  deposit  -i-  $15,000 
benefit  payments  -i-  $2,000  prepayment 
credit).  The  acciunulated  value  of 
prepayment  credits  must  be  reduced  by 
the  amount  applied  towards  the  current 
year’s  cost  in  accordance  with 

9904.419- 50(c)(6)(v)  and  definition 

9904.41 9- 30(b)(3). 

(9)  If  in  illustration  9904.419-60(b)(7), 
Contractor  M  had  only  deposited 
$23,000  into  the  dedicated  trust  fund, 
the  total  amount  available  towards 
funding  the  cost  assigned  to  the  current 
period  would  be  $40,000  ($23,000  4- 
$15,000  -t-  $2,000).  The  accumulated 
value  of  unfunded  accrueds  would 
increase  by  $3,000  to  $9,000  in 
accordance  with  9904.419-50(c)(6)(v) 
and  definition  9904.419-30(a)(l). 

(10)  If  in  illustration  9904.419- 

60(b)(7),  Contractor  M  had  deposited 
$28,750  into  the  dedicated  trust  fund, 
the  total  amount  available  towards 
funding  the  cost  assigned  to  the  current 
period  would  be  $45,750  ($28,750  -t- 
$15,000  $2,000).  The  accumulated 

value  of  prepayment  credits  would 
increase  by  a  net  of  $750  ($2,750  excess 
funding  less  $2,000  prepayment  used)  to 
$2,750  in  accordance  with  9904.419- 
50(c)(6)(vi)and  definition  9904.419- 
30(b)(5). 

(c)  Post-retirement  benefit  cost  of 
segments. 


(1)  Contractor  N  sponsors  a  retiree 
medical  plan  that  covers  employees 
who  retired  before  January  1, 1997.  All 
active  employees  and  subsequent 
retirees  are  covered  in  a  separate  post¬ 
retirement  benefit  plan.  The  contractor 
determines  the  costs  of  the  pre-1997 
plan  using  the  pay-as-you-go  cost 
method.  The  plan  covers  retired 
participants  from  12  segments.  The 
contractor  maintains  a  record  of  how 
many  years  each  retiree  worked  in  each 
segment  which  is  used  to  allocate  the 
total  cost  to  segments.  This  method  is 
acceptable  under  9904.419-50(c)(l)(i). 

(2)  Contractor  N  in  illustration 

9904.419- 60(c)(l)  maintains  a  record  of 
the  segment  where  each  retiree  was  last 
employed  and,  in  accordance  with 

9904.419- 50(c)(l)(i),  uses  these  records 
to  allocate  the  total  post-retirement 
benefit  cost  to  segments.  Assume  that 
two  of  the  twelve  segments  associated 
with  current  retirees  ceased  to  exist 
because  the  segments  either 
discontinued  operations  or  were 
abandoned.  Pursuant  to  9904.419- 
50(f)(l)(ii),  the  inactive  participants  of 
the  two  defunct  segments  have  been 
moved  to  their  immediate  home  office 
to  which  the  segment  had  reported.  The 
cost  associated  with  these  inactive 
participants  must  be  allocated  to  the 
immediate  home  office  for  those 
segments  and  then  allocated  as  a 
residual  cost  of  that  home  office 
following  the  methodology  of  Cost 
Accounting  Standard  9904.403. 

(3)  Assume  Contractor  N’s  in 
illustration  9904.419-60(c)(2)  merges 
together  two  of  the  12  segments.  After 
the  merger,  the  contractor  uses  the 
combined  records  of  the  two  segments 
and  treats  the  retirees  as  if  they  were 
last  employed  in  the  newly  merged 
segment.  And,  in  accordance  with 

9904.419-50(c)(l)(i),  uses  these  records 
to  allocate  the  total  post-retirement 
benefit  cost  to  segments.  This  method  is 
acceptable  under  9904.419-50(c)(l)(i). 
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(4)  Contractor  O  sponsors  a  post¬ 
retirement  benefit  plan  providing 
medical  and  life  insurance  benefits  for 
its  active  employees.  The  accrual 
accounting  cost  of  the  medical  benefit  is 
actuarially  determined  by  each 
participant’s  age  and  gender.  The 
actuarially  determined  cost  of  the  life 
insurance  benefit  is  based  upon  the 
employee’s  expected  final  s^ary  and 
age  group.  As  permitted  by  9904.419- 
50(a)(2),  the  contractor  determines  the 
costs  of  the  medical  and  life  benefits  as 
if  they  were  provided  through  two 
separate  plans.  Pmsuant  to  9904.419- 
40(c)(1),  each  home  office  that  has  plem 
participants  is  treated  as  a  segment. 
None  of  the  conditions  set  forth  in 

9904.419-50(c)(2)  exists  so  the 
contractor  calculates  a  composite  post¬ 
retirement  benefit  cost  for  each  benefit. 
In  accordance  with  9904.419-40(c)(2), 
the  contractor  indirectly  allocates  the 
costs  of  each  benefit  to  segments.  In 
accordance  with  9904.419-50(c)(l)(ii), 
the  cost  of  the  medical  benefit  is 
allocated  using  the  number  of  active 
plan  participants  in  each  segment, 
including  home  offices.  The  cost  of  the 
life  insurance  benefit,  which  is 
dependent  upon  each  participant’s  final 
salary,  is  allocated  to  each  segment, 
including  home  offices,  using  the 
salaries  of  active  plan  participants. 

(5)  Contractor  P  uses  the  pay-as-you- 
go  cost  method  for  its  post-retirement 
medical  program  for  employees  of 
several  segments  each  of  which  is  in  a 
different  state.  While  the  benefits  are 
similar,  the  payments  vary  significantly 
by  type  of  contract  and  geographical 
region.  Pursuant  to  9904.419-50(c)(l)(i) 
the  contractor  must  allocate  the  post¬ 
retirement  benefit  cost  for  each  segment 
based  upon  the  benefit  pa5nments  that 


are  identifiable  with  each  of  the 
segments.  Furthermore,  any  material 
gain  or  loss  attributable  to  the  plan 
participants  of  a  particular  segment, 
must  also  be  directly  allocated  to  that 
segment  only  in  accordance  with 

9904.419- 50(c)(l)(i). 

(6)  Contractor  Q  uses  accrual 
accounting  to  calculate  the  composite 
costs  for  each  of  two  different  defined- 
benefit  pl^s.  Only  one  of  the  two  plans 
covers  the  employees  of  any  one 
segment.  Pursuant  to  9904.419— 40(c)(1), 
the  composite  cost  of  each  distinct  plan 
is  allocated  only  to  those  segments 
having  participants  in  that  plan.  In  the 
past  Plan  I  has  covered  the  employees 
of  Segment  G.  As  part  of  an  internal 
reorganization,  the  post-retirement 
benefit  plans  were  amended  so  that 
benefits  for  employees  of  Segment  G 
will  now  be  provided  throu^  Plan  II. 
For  government  contract  cost 
accounting  purposes,  the  assets  that 
move  with  Segment  G  from  Plan  I  to 
Plan  II  are  the  assets  initially  allocated 
to  Segment  G  in  accordance  with 

9904.419- 50(c)(6)(i).  The  ratio  of 
acciunulated  post-retirement  benefit 
obligation  to  die  valuation  assets,  as 
defined  at  9904.419-30(a)(16),  for 
segment  G  is  X%,  which  materially 
differs  from  such  ratio  for  the  other 
segments  covered  by  Plan  11.  In 
accordance  with  9904.419-50(c)(2)(v), 
the  contractor  will  have  to  begin 
separately  calculating  post-retirement 
benefit  costs  for  Segment  G.  The 
contractor  may  continue  to  determine 
post-retirement  benefit  costs  for  the 
original  Plan  n  segments  in  the 
aggregate  as  long  as  none  of  the 
conditions  of  9904.419-50(c)(2)  exists 
for  any  of  these  segments. 

(7)  Assume  Contractor  R  has  five 
segments  directed  by  one  home  office. 


One  segment.  Segment  A,  does  a 
majority  (85%)  of  its  work  under 
Government  contracts.  Segment  B 
provides  support  services  to  the  other 
four  segments.  The  other  three 
segments.  Segments  C,  D,  and  E  perform 
only  commercial-type  work.  The  post¬ 
retirement  benefit  plans  meets  the 
criteria  set  forth  at  9904.419-40(a)(l) 
and  the  contractor  uses' accrual 
accounting  to  separately  calculate  post¬ 
retirement  benefit  costs  for  the  home 
office  and  each  of  the  five  segments  in 
accordance  with  9904.419— 40(c)(1)  and 

9904.419- 50(c)(l)(ii).  Pursuant  to 

9904.419- 50(c)(6)(iii)(A),  the  contractor 
may  ascribe  funding  to  the  costs 
allocated  to  the  home  office.  Segment  A, 
and  Segment  B  before  ascribing  any 
funding  to  the  three  commercial 
segments.  The  separate  accoimting 
records  of  each  segment  which  are 
maintained  in  accordance  with 

9904.419- 50(c)(6)(iii)  must  reflect  that 
the  funding  was  first  apportioned  to  the 
home  office.  Segment  A  and  Segment  B 
which  allocate  post-retirement  benefit 
costs  to  contracts  subject  to  this 
Standard. 

(8)(i)  Contractor  R  in  Illustration 

9904.419- 60(c)(7)  transfers  50  active 
plan  participants  in  its  defined-benefit 
plan  from  Segment  A  to  Segment  D  as 
part  of  adjusting  its  staffing  to  match  its 
workload.  The  accumulated  post¬ 
retirement  benefit  obligation  for  these 
50  participants  is  $250,000  of  which 
$50,000  is  attributable  to  active 
participants  who  are  fully  eligible  for 
benefits  and  $200,000  is  attributable  to 
active  participants  who  cire  not 
ciurently  eligible  for  benefits.  The 
segment  accounting  for  Segments  A  and 
D  immediately  before  the  transfer  is; 


Segment  A 

Segment  D 

Accumulated  post-retirement  benefit  obligation; 

Retirees  receiving  benefits . 

Actives — Currently  eligible . 

$750,000 

250,000 

225,000 

175,000 

Nonforfeitable  post-retirement  benefit  obligation  . 

Actives — Not  yet  eligible . 

1,000,000 

2,000,000 

400,000 

1,600,000 

Total . 

Valuation  Assets; 

Fair  value  of  plan  assets  ‘  . 

Accumulated  value  of  unfunded  accruals  . 

Accumulated  value  of  prepayment  credits  ^  . 

3,000,000 

(1,000,000) 

(200,000) 

2,000,000 

(750,000) 

Total . .’ . : . 

Unfunded  accumulated  post-retirement  benefit  obligation . 

(1,200,000) 

1,800,000 

(750,000) 

1,250,000 

Unrecognized  transition  obligation  . 

Unrecognized  prior  service  cost . 

Unrecognized  (gain)  or  loss  . . . 

2,000,000 

100,000 

(300,000) 

1,400,000 
50,000 
•  (200,000) 

Sum  of  unrecognized  amounts 


1,800,000 


1,250,000 


•J  m.--  : 
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Segment  A 


Results  of  9904.41 9-40(b)(5)(iv)  balance  test 


Segment  D 


>  In  accordance  with  9904.41 9-50(c)(6)(i),  the  fair  value  of  plan  assets  allocated  to  segments  excludes  the  accumulated  value  of  prepayment 
credits. 

2  In  accordance  with  9904.41 9-50(c)(6){i),  the  accumulated  value  of  prepayment  credits  were  separately  identified  and  were  not  allocated  to 
segments. 


(ii)  The  contractor  must  first  allocate 
fair  value  of  plan  assets,  accumulated 
value  of  unfunded  accruals,  and 
accumulated  value  of  prepayment 
credits  to  the  nonforfeitable  post¬ 
retirement  benefit  obligation  in 
accordance  with  9904.419- 
50{c)(6)(viii){A).  The  ratio  of  the 
nonforfeitable  post-retirement  benefit 
obligation  to  the  sum  of  the  fair  value 
of  plan  assets,  acciunulated  value  of 
unfunded  accruals,  and  accumulated 
value  of  prepayment  credits  is  0.833333 
($1,000,000  divided  by  $1,200,000). 
Therefore  the  contractor  allocates 
$833,333  (83.3333%  of  $1,000,000)  of 
the  fair  value  of  plan  assets,  $166,667 
(83.3333%  of  $200,000)  of  accumulated 
value  of  unfunded  accruals.  (In 
accordance  9904.419-50(c)(6)(i),  the 
accumulated  value  of  prepayment 


credits  were  separately  identified  and 
were  not  allocated  to  segments.)  The 
balance  of  the  fair  value  of  plan  assets 
($166,667)  and  accumulated  value  of 
unfunded  accruals  ($33,333)  are 
allocated  to  the  forfeitable  post¬ 
retirement  benefit  obligation. 

(iii)  Then,  because  5%  ($50,000  of 
$1,000,000)  of  the  nonforfeitable  post¬ 
retirement  benefit  obligation  was 
transferred  to  Segment  D,  the  contractor 
transfers  $41,667  (5%  of  $833,333)  of 
the  fair  value  of  plan  assets  and  $8,333 
(5%  of  $166,667)  of  accumulated  value 
of  unfunded  accruals  allocated  to  the 
nonforfeitable  post-retirement  benefit 
obligation  to  Segment  D  in  accordance 
with  9904.419-50(c)(6)(viii)(B). 

(iv)  Finally,  because  10%  ($200,000  of 
$2,000,000)  of  the  forfeitable  post¬ 
retirement  benefit  obligation  was 
transferred  to  Segment  D,  $16,667  (10% 


of  $166,667)  of  the  fair  value  of  plan 
assets  and  $3,333  (10%  of  $33,333)  of 
accumulated  value  of  unfunded  accruals 
allocated  to  the  forfeitable  post¬ 
retirement  benefit  obligation  is 
transferred  to  segment  D  in  accordance 
with  9904.419-50(c)(6)(viii)(C). 

(v)  The  imfunded  nonforfeitable  post¬ 
retirement  benefit  obligation  transferred 
to  Segment  D  is  $180,000,  which  is  10% 
of  the  original  unfunded  accumulated 
post-retirement  benefit  obligation  for 
Segment  A.  The  contractor  transfers 
10%  of  the  unrecognized  transition 
obligation,  unrecognized  prior  service 
cost,  and  unrecognized  gains  and  losses 
from  Segment  A  to  Segment  D  in 
accordance  with  9904. 4 19-5 0(c)(6) (viii). 

(vi)  The  segment  accounting  for 
Segment  A  for  the  transfer  is  shown 
below: 


Segment  A 


Before  transfer 


Transfer  to 
segment  D 


After  transfer 


Accumulated  post-retirement  benefit  obligati&n: 

Retirees  receiving  benefits  . 

Actives — Currently  eligible . 


$750,000 

250,000 


$(50,000) 


$750,000 

200,000 


Nonforfeitable  post-retirement  benefit  obligation 
Actives — Not  yet  eligible . 


1,000,000 

2,000,000 


(50,000) 

(200,000) 


jljxoijl 

:lOw55l 


Total . 

Valuation  Assets; 

Fair  value  of  plan  assets  . . 

Accumulated  value  of  unfunded  accruals 
Accumulated  value  prepayment  credits  .. 


3,000,000 


(1,000,000) 

(200,000) 


2,750,000 


(941,666) 

(188,334) 


Unfunded  accumulated  post-retirement  benefit  obligation 


Unrecognized  transition  obligation 
Unrecognized  prior  service  cost  ... 
Unrecognized  (gain)  or  loss  . 


Sum  of  unrecognized  amounts 


Results  of  9904.41 9-40(b)(5)(iv)  balance  test 


(vii)  And  the  segment  accovmting  for 
Segment  D  for  the  transfer  is: 


Segment  D 


After  transfer 


Accumulated  post-retirement  benefit  obligation: 
Retirees  receiving  benefits  . 


(1,200,000) 

70,000 

(1,130,000) 

1,800,000 

(180,000) 

1,620,000 

2,000,000 

(200,000) 

1,800,000 

100,000 

(10,000) 

90,000 

(300,000) 

30,000 

(270,000) 

1,800,000 

(180,000) 

1,620,000 

Passes 

Passes 

Passes 
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Segment  D 

Before  transfer 

Transfer  from 
segment  A 

After  transfer 

Actives — Currently  eligible . . . 

Nonforfeitable  post-retirement  benefit  obligation  . 

Actives — Not  yet  eligible . 

Total . 

Valuation  Assets: 

Fair  value  of  plan  assets  . 

175,000 

- F 

$50,000 

225,000 

400,000 

1,600,000 

50,000 

200,000 

450,000 

1,800,000 

2,000,000 

250,000 

(58,334) 

(11,666) 

2,250,000 

(58,334) 

^(761,666) 

Accumulated  value  of  unfunded  accruals  . 

Accumulated  value  prepayment  credits  . 

(750,000) 

Total . . . 

(750,000) 

1,250,000 

(70,000) 

180,000 

(820,000) 

1,430,000 

Unfunded  accumulated  post-retirement  benefit  obligation . 

Unrecognized  transition  obligation  . 

1,400,000 

50,000 

(200,000) 

200,000 

10,000 

(30,000) 

1,600,000 

60,000 

(230,000) 

Unrecognized  prior  service  cost . 

Unrecognized  (gain)  or  loss  . 

Sum  of  unrecognized  amounts . 

1,250,000 

180,000 

1,4X,000 

Results  of  9904.41 9-40(b)(5)(iv)  balance  test . 

Passes 

Passes 

Passes 

(viii)  The  $180,000  increase  in  the 
unfunded  accumulated  post-retirement 
benefit  obligation  for  Segment  D  will  be 
reflected  in  futiue  post-retirement 
benefits  costs  of  Segment  D  through  the 
increases  in  the  imrecognized  portions 
of  transition  obligation,  prior  to  service 
costs,  and  gains  and  losses. 

(9)  Assume  that  the  post-retirement 
benefit  plan  of  Contractor  R  in 
illustration  9904.419-60(c)(8)  that 
covers  employees  of  Segment  A  and  D 
provides  more  generous  benefits  to 
employees  of  Segment  D.  Accordingly, 
the  contractor  separately  calculates 
post-retirement  benefit  costs  for  each 
segment  piursuant  to  9904.419- 
50(c)(2Ki)  and  9904.419-40{c)(3)(ii). 
After  the  50  plan  participants  are 
transferred  from  Segment  A  to  Segment 
D,  these  employees  are  then  eligible  for 


the  more  generous  benefits  afforded  to 
employees  of  Segment  D.  Based  on  the 
benefits  of  Segment  A,  the  accumulated 
post-retirement  benefit  obligation  for  the 
50  participants  was  $250,000.  The 
accumulated  post-retirement  benefit 
obligation  for  these  employees  will  be 
$283,000  based  on  the  benefits  for 
Segment  D.  After  completing  the 
transfer  of  accumulated  post-retirement 
benefit  obligation,  fair  v^ue  of  plan 
assets  and  other  values  as  shown  in 
illustration  9904.419-60{c){8)  in 
accordance  with  9904.419-50(c)(6)(viii), 
the  contractor  shall  recognize  the 
$33,000  increase  in  the  accumulated 
post-retirement  benefit  obligation  as  an 
experience  loss  for  Segment  D.  This 
experience  loss  shall  be  assigned  to  cost 
accounting  periods  in  accordance  with 
9904.419-50(b)(2)(vii). 


(10)  Contractor  S  calculates  a 
composite  post-retirement  benefit  cost 
of  $200,000  for  its  defined-benefit  plan 
for  the  current  cost  accoimting  period, 
which  the  contractor  then  allocates  to 
segments.  The  plan’s  benefit  is  not 
related  to  salary  and  the  actuarial 
valuation  of  the  post-retirement  benefit 
liability  is  performed  on  a  per-capita 
basis.  Segment  A  contains  30%  of  all 
the  active  and  inactive  plan  participants 
of  the  post-retirement  benefit  plan,  and 
therefore  Segment  A  is  allocated 
$60,000  of  the  cost  pursuant  to 
9904.41^50(c)(l)(ii).  The  $60,000  of 
post-retirement  benefit  cost  allocated  to 
Segment  A  is  allocable  to  the 
intermediate  and  final  cost  objectives  of 
Segment  A  pursuant  to  9904.419-40{d). 
The  allocation  to  segments  is 
sinnmarized  as  follows: 


Allocation  of  composite  cost 


Composite 

cost 

Home  office 

Segment  A 

Segment  B  > 

Commercial 
segments  ^ 

Plan  Participants: 

Actives  . 

Inactives . 

Total. 

Allocation  to  Segments: 

Assigned  post-retirement  benefit  cost . 

Contribution  . 

Unfunded  Accrual  . 

1,794 

206 

90 

10 

535 

65 

181 

19 

988 

112 

2,000 

100 

600 

200 

1,100 

$200,000 

200,000 

$10,000 

10,000 

$60,000 

60,000 

$20,000 

20,000 

$110,000 

110,000 

(11)  Assume  that  Contractor  S  in 
illustration  9904.419-60(c)(10) 
separately  calculates  post-retirement 
benefit  costs  for  each  segment  which 


total  $200,000  for  plan  as  a  whole  for 
the  cvurent  period.  The  separately 
calculated  cost  is  $10,000  for  the  Home 
Office,  $60,000  for  Segment  A,  and 


$20,000  for  Segment  B.  Pursuant  to 
9904.419-50(c)(6)(iii)(A),  the  contractor 
follows  its  established  practice  and 
funds  $90,000  which  is  the  total  cost  for 
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the  home  office  and  two  segments  that 
allocate  costs  to  contracts  subject  to  this 
Standard.  The  contractor  funds  none  of 
the  assigned  post-retirement  benefit  cost 
separately  computed  for  the  commercial 
segments.  In  this  case,  the  $90,000  of 


funded  post-retirement  benefit  cost  is 
allocated  to  the  Home  Office,  Segment 
A,  and  Segment  B.  Because  no  funding 
was  allocated  to  the  commercial 
segments,  an  unfunded  accrual  of 
$110,000  shall  be  identified  as  the 


unfunded  portion  of  post-retirement 
benefit  costs  allocated  to  the 
commercial  segments  in  accordance 
with  9904.419-50{c)(6)(v).  The 
allocation  to  segments  is  summarized  as 
follows: 


Allocation  separately  calculated  costs 


Totals 

Home  office 

I _ 

Segment  A 

Segment  B 

Commercial 

segments 

Allocation  to  Segments: 

Separately  calculated  post-retirement  benefit  cost  . 

less:  Contribution  . 

$200,000 

90,000 

$60,000 

60,000 

$20,000 

20,000 

$110,000 

Unfunded  accrual . 

$110,000 

110,000 

■■■■■■■■■I 

HUHHIIIIIIIIIIII 

HHIIIIIIIIIIIIIIlB 

HHUHIIIIIIIIIIIb 

■■■■■■■■■I 

(12)  Assiune  that  Contractor  S  in 
illustration  9904.419-60(c)(ll)  funds 
only  $81,000  which  is  less  than  the 
separately  calculated  post-retirement 
benefit  costs  for  the  Home  Office, 
Segment  A,  and  Segment  B.  Piursuant  to 

9904.419-50(c)(6)(iii)(A),  the  contractor 


follows  its  established  practice  and 
proportionately  allocates  the  $81,000  to 
only  these  three  segments  that  allocate 
costs  to  contracts  subject  to  this 
Standard.  No  funding  is  allocated  to  the 
commercial  segments.  The  $81,000  is 
identified  as  the  funded  portion  of  post¬ 


retirement  benefit  cost  for  the  Home 
Office,  Segment  AT  and  Segment  B.  An 
vmfunded  accrual  of  $9,000  is 
established  in  accordance  with 

9904.419-50(c)(6)(v)  and  allocated  to 
these  three  segments.  The  allocation  to 
segments  is  summarized  as  follows: 


Allocation  of  separately  calculated  costs 

Composite 

cost 

Commercial 

segments 

Allocation  to  Segments: 

Separately  calculated  post-retirement  benefit  cost  . 

less;  Contribution  . 

Unfunded  accrual 

$200,000 

81,000 

! 

10,000 

9,000 

1 

60,000 

54,000 

1 

20,000 

18,000 

110,000 

6,000 

2,000 

110,000 

(13)  Assume  that  Contractor  S  in 
illustration  9904.419-60(c)(ll)  funds 
$108,000,  which  is  more  than  the 
separately  Ccdculated  post-retirement 
benefit  costs  for  the  Home  Office, 
Segment  A,  and  Segment  B.  Pursuant  to 

9904.419-50(c)(6)(iii)(A),  the  contractor 


follows  its  established  practice  and  first 
allocates  $90,000  of  the  funding  to  the 
three  segments  that  allocate  costs  to 
contracts  subject  to  this  Standard.  The 
contractor  then  allocates  the  remaining 
$18,000  of  funding  to  the  commercial 
segments.  The  $92,000  unfunded 


portion  of  post-retirement  benefit  cost 
separately  cedculated  for  the  commercial 
segments  shall  be  identified  as  an 
imfunded  accrual  of  $92,000  must  be 
established  in  accordance  with 

9904.419-50(c)(6)(v).  The  edlocation  to 
segments  is  summarized  as  follows: 


Allocation  of  separately  calculated  costs 


Composite 

cost 

Home  office 

Segment  A 

Segment  B 

Commercial 

segments 

Allocation  to  Segments: 

Net  post-retirement  benefit  cost  . 

less:  Contribution . 

Unfunded  accrual . 

$200,000 

108,000 

$10,000 

10,000 

$60,000 

60,000 

$20,000 

20,000 

$110,000 

18,000 

92,000 

0 

0 

0 

92,000 

(d)  Allocation  of  post-retirement  (e)  Adjustments  for  curtailments,  (l)(i)  Assmne  that  Contractor  M  in 

benefit  cost  to  cost  objectives.  settlements,  and  termination  benefits.  illustration  9904.419-60{b)(5) 

[Reserved]  announces  that  it  will  reduce  its 
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operations  by  terminating  a  significant 
number  of  employees  at  the  end  of  the 
current  period.  Pursuant  to  SFAS  106, 
the  contractor  recognizes  that  a 
curtailment  of  benefits  has  occurred 
because  the  termination  of  the 
employees  causes  a  reduction  in  the 
remaining  years  of  expected  service 
associated  with  those  terminating 


employees.  The  termination  of 
employees  also  causes  a  reduction  in 
the  accumulated  post-retirement  benefit 
obligation  because  some  of  the 
terminated  plan  participants  will  not 
accrue  the  future  service  necessary  for 
benefits  eligibility.  Also  assume  that 
because  of  the  work-force  reduction,  a 
certain  class  of  the  terminated 


employees  becomes  eligible  for  special 
termination  benefits  which  increase  the 
accumulated  post-retirement  benefit 
obligation  by  $14,000.  For  SFAS  106 
purposes  the  contractor  determines  the 
special  termination  benefit  loss  and  the 
curtailment  gain  as  follows: 


SFAS  106  accounting  as  of  December  31 


Before 

curtailment 

Special  termi¬ 
nation  benefits 

Curtailment 

gain 

After 

curtailment 

Accumulated  post-retirement  benefit  obligation  . 

Fair  value  of  plan  assets  . . 

$(257,000) 

69,000 

'$(14,000) 

2  $68,000 

$(203,000) 

69,000 

Funded  status  . 

Unrecognized  net  gain . 

(188,000) 

(44,000) 

(14,000) 

68,000 

(134,000) 

(44,000) 

Unrecognized  prior  service  cost  . . 

33,000 

3(5,940) 

27,060 

Unrecognized  transition  obligation  . 

195,000 

“(42,900) 

152,100 

Pre-paid  (accrued)  post-retirement  benefit  cost . 

5(4,000) 

(14,000) 

19,160 

1,160 

'  Increase  in  accumulated  post-retirement  benefit  obligation  attributable  to  the  additional  benefits  granted  under  special  termination  provisions 
of  the  post-retirement  benefit  plan. 

2  Gain  due  to  decrease  in  accumulated  post-retirement  benefit  obligation  because  terminated  participants  will  not  become  eligible  for  full  bene¬ 
fits. 

3  Portion  of  unrecognized  prior  service  cost  associated  with  future  years  of  service  associated  with  terminated  participants. 

Portion  of  unrecognized  transition  obligation  associated  with  future  years  of  service  associated  with  terminated  participants. 

sThe  accrued  post-retirement  cost  equals  the  net  of  an  accumulated  value  of  unfunded  accruals  of  $(6,000)  and  an  accumulated  value  of  pre¬ 
payment  credits  of  $2,000. 


Pursuant  to  SFAS  106,  the  $14,000  for 
granting  special  termination  would  be 
recognized  as  an  expense  of  the  current 
period.  For  contract  costing  purposes, 
the  $14,000  must  be  amortized  over  a 
period  of  10  years  in  accordance  with 
9904.419-50{e){2)(i).  The  curtailment 
gain  for  contract  costing  purposes  is 
$19,160,  which  is  the  remaining  amount 
of  the  curtailment  gain  not  offset  against 


unrecognized  prior  service  cost  and 
unrecognized  transition  obligation  using 
SFAS  106  methodology,  in  accordance 
with  9904.419-50(e)(2)(i).  For  SFAS  106 
purposes,  the  $19,160  curtailment  gain 
would  be  recognized  as  income  for  the 
cxurent  period.  For  contract  cost 
purposes,  the  $19,160  curtailment  gain 
must  be  amortized  over  a  period  of  10 


years  in  accordance  with  9904.419- 
50(e)(2)(i). 

(iii)  After  considering  the  effects  of 
the  special  termination  benefit  loss  and 
the  curtailment  gain,  the  contractor 
demonstrates  that  its  accounting  for 
post-retirement  benefit  costs  is  still  in 
balance  as  required  by  9904.419- 
40(b)(5)(iv)  as  follows: 


Contract  cost  accounting  as  of  December  31 


Before 

curtailment 

Special  termi¬ 
nation  benefits 

Curtailment 

gain 

After 

curtailment 

Accumulated  post-retirement  benefit  obligation  . 

Fair  value  of  plan  assets  . . . 

Accumulated  value  of  unfunded  accruals  . 

Accumulated  value  of  prepayment  credits  . 

Unfunded  accumulated  post-retirement  benefit  obligation . 

Unrecognized  net  gain . 

Unrecognized  prior  service  cost  . 

Unrecognized  transition  obligation  . 

Unrecognized  special  termination  benefit  loss . 

Unrecognized  curtailment  gain  . 

Sum  of  unrecognized  amounts . 

Results  of  9904.41 9-40(b)(5)(iv)  balance  test  . 

$257,000 

(69,000) 

(6,000) 

$14,000 

$(68,000) 

$203,000 

(69,000) 

(6,000) 

2,000 

2,000 

184,000 

(44,000) 

33,000 

195,000 

14,000 

14,000 

(68,000) 

(5,940) 

(42,900) 

130,000 
(44,000) 
*  27,060 

152,100 
14,000 

(19,160) 

(19,160) 

184,000 

Passes 

(2){i)  Assume  that  immediately  after 
the  curtailment  of  benefits.  Contractor 
M  in  illustration  9904.419-60{e)(l) 
purchases  insurance  from  an  non¬ 
captive  insmer  at  a  price  of  $58,000  to 


unconditionally  settle  its  obligation  for 
certain  post-retirement  benefits.  The 
pmchase  of  this  insmance  reduces  the 
accumulated  post-retirement  benefit 
obligation  by  $50,000  measured  using 


the  contractor’s  established  methods 
and  assmnptions.  Pursuant  to  SFAS 
106,  the  contractor  recognizes  that  a  loss 
from  the  settlement  of  benefits  has 
occurred.  For  SFAS  106  purposes  the 
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contractor  determines  the  settlement 
loss  as  follows: 


Accumulated  post-retirement  benefit  obligation 

Fair  value  of  plan  assets  . 

Funded  Status  . 

Unrecognized  net  gain . 

Unrecognized  prior  service  cost  . 

Unrecognized  transition  obligation  . 


Pre-paid  (accrued)  post-retirement  benefit  cost . 


1  Loss  due  to  cost  of  settlement  in  excess  of  accumulated  post-retirement  benefit  obligation. 

2  Portion  of  unrecognized  transition  obligation  eliminated  by  settlement. 

3  Loss  due  to  imm^ate  recognition  of  a  portion  of  the  unrecognized  transition  obligation. 


SFAS  106  accounting  as  of  December  31  .  | 

Before  settle¬ 
ment 

r 

Settlement  loss 

After  settlement 

$(203,000) 

$50,000 

$(153,000) 

69,000 

(58,000) 

11,000 

(134,000) 

’  (8,000) 

(142,000) 

(44,000) 

210,837 

(33,163)  1 

27,060 

152,100 

3(10,837) 

27,060 

141,263 

1,160 

(8,000) 

(6,840) 

(ii)  Pursuant  to  9904.419-50(e)(2){i), 
the  settlement  loss  for  contract  costing 
purposes  is  $8,000  using  SFAS  106 
mediodology.  For  SFAS  106  purposes, 
the  contractor  recognizes  a  cnurent 
period  expense  of  $8,000  for  the 


settlement  loss.  For  contract  cost 
purposes,  the  $8,000  settlement  loss 
must  be  amortized  over  the  next  10 
years  in  accordance  with  9904.419- 
50(e)(2)(i). 


Accumulated  post-retirement  benefit  obligation  . 

Fair  value  of  plan  assets  . 

Accumulated  value  of  unfunded  accruals  . . 

Accumulated  value  of  prepayment  credits  . . . 

Unfunded  accumulated  post-retirement  benefit  obligation  . 


Unrecognized  prior  net  gain  . 

Unrecognized  prior  service  cost . 

Unrecognized  transition  obligation  . 

Unrecognized  special  termination  benefit  loss 

Unrecognized  curtailment  gain  . 

Unrecognized  settlenrent  loss  . . 


Sum  of  unrecognized  amounts . 

Results  of  9904.41 9-40(b)(5)(iv)  balance  test 


(iii)  After  considering  the  effects  of 
the  settlement,  the  contractor 
demonstrates  that  its  accotmting  for 
post-retirement  benefit  costs  is  still  in 
balance  as  required  by  9904.419- 
40(b)(5){iv)  as  follows: 


CkKitract  cost  accounting  as  of  December  31 

Before 

settlement 

Settlement  loss 

After  settlement 

$203,000 

$(50,000) 

$153,000 

(69,000) 

(6,000) 

58,000 

(11,000) 

(6,000) 

2,000 

2,000 

130,000 

8,000 

138,000 

(44,000) 

27,060 

10,837 

(33,163) 

27,060 

152,100 

14,000 

(10,837) 

141,233 

14,000 

(19,160) 

8,000 

(19,160) 

8,000 

(3)  Assume  that  as  part  of  the  work 
force  reduction  by  Contractor  M  in 
illustration  9904.419-60{e)(l),  a 
disproportionate  share  of  the  employee 
terminations  is  attributable  to  one  of  its 
segments.  In  that  case,  the  contractor 
must  determine  the  termination  benefit 
loss  separately  for  each  segment  in 
accordance  with  9904.419-50{c)(2){i) 
and  9904.419-50(c)(2)(ii).  On  the  other 
hand,  if  the  effect  is  evenly  dispersed 
across  some,  but  not  all,  of  the 


Accumulated  post-retirement  benefit  obligation: 

Retirees  receiving  benefits . . 

Actives — Currently  eligible  for  benefits  . 


segments,  the  contractor  may  determine 
the  termination  benefit  loss  for  the 
affected  segments  in  the  aggregate  and 
allocate  the  loss  among  the  affected 
segments  by  use  of  an  appropriate  base 
such  as  the  number  of  employees 
terminated  in  each  segment  as  part  of 
the  workforce  reduction. 

(J]  Adjustments  for  segment  closings. 

(l)  (i)  Contractor  T  has  been 
performing  Government  contracts  • 
subject  to  this  Standard.  Upon 
completion  of  its  current  Ciovemment 


contracts,  the  contractor  does  not 
actively  seek  nor  receive  any  new 
Government  contracts  subject  to  this 
Standard  and  therefore  a  segment 
closing,  as  defined  by  9904.419- 
30(b)(6)(iii),  has  occurred.  The- 
accounting  of  the  liabiUties  and  assets 
for  the  post-retirement  benefits  of 
Segment  A  for  government  contract 
costing  purposes  immediately  before  the 
segment  closing  is  summarized  as 
follows; 


Value  as  of 
12/31 


$250,000 

100,00 


Federal  Register /  Vol.  65,  No.  194 /Thursday,' October  5,  2000 / Proposed  Rules 


59543 


I  Value  as  of 
12/31 


Nonforfeitable  post-retirement  benefit  obligation 
Actives — Not  yet  eligible  for  benefits  . 


350,000 

400,000 


Total . 

Valuation  assets: 

Fair  value  of  plan  assets’  . 

Accumulated  value  of  unfunded  accruals  .. 
Accumulated  value  of  prepayment  credits^ 


750,000 

(270,000) 

(150,000) 


Total . 

Unfunded  accumulated  post-retirement  benefit  obligation 


420,000 

330,000 


Unfunded  nonforfeitable  post-retirement  benefit  obligation^ 

Unrecognized  net  gain . 

Unrecognized  prior  service  cost  . 

Unrecognized  transition  obligation  . 


(70,000) 


(150,000) 

405,000 

75,000 


Sum  of  unrecognized  amounts . 

Result  of  9904.41 9-40(b)(5)(iv)  balance  test 


330,000 

Passes 


’  In  accordance  with  9904.41 9-50(c)(6)(i),  the  fair  value  of  plan  assets  allocated  to  segments  exclude  the  accumulated  value  of  prepayment 
credits. 

2  In  accordance  with  9904.41 9-50(c)(6)(i),  the  accumulated  value  of  prepayment  credits  were  separately  identified  and  were  not  allocated  to 
segments. 

3  Nonforfeitable  post-retirement  benefit  obligation  of  $350,0(X)  less  valuation  assets  of  $420,000. 


(ii)  The  contxactor  must  fully 
recognize  a  segment  closing  credit  of 
$70,000,  which  is  measured  as  the 
difference  of  the  nonforfeitable  post¬ 
retirement  benefit  obligation  ($350,000) 
and  the  valuation  assets  ($420,000).  The 
segment  closing  adjustment  credit  of 
$70,000  represents  an  adjustment  to 
previously  determined  post-retirement 
benefit  costs  in  accordance  with 
9904.419-50(f)(3)(i).  The  Government’s 
share  of  the  $70,000  must  be  effected  by 
adjusting  contract  prices,  target  costs,  or 
cost  ceilings,  or  by  any  other  suitable 
technique  in  accordance  with  9904.419- 
50(f)(4).  One  way  the  adjustment  could 
be  effected  is  by  a  check  or  other  funds 
transfer  from  the  contractor  to  the 
(k)vemment. 


(2)  If  Contractor  T  in  illustration 
9904.419-60(f)(l)  discontinues  its 
operations  at  Segment  W  and  abandons 
the  facility,  a  segment  closing  as  defined 
by  9904.419-30(b)(6)(ii)  has  occurred. 
Alternatively,  if  the  operations  of 
Segment  W  continue  but  the  facility  is, 
sold  to  a  third  party  who  is  not  a 
successor-in-interest,  then  a  segment 
closing  as  defined  by  9904.419- 
30(b)(6)(i)  has  occurred.  In  either  case, 
the  government’s  share  of  the  $70,000 
credit  shall  be  determined,  as  outlined 
in  illustration  9904.419-€0(f)(l),  and 
credited  to  the  government  in 
accordemce  with  9904.419-50(f)(4). 

(3)  Assume  that  Contractor  T  in 
Illustration  9904.419-60(f)(l)  sells 
Segment  A  to  Contractor  U,  who  is  a 
successor-in-interest  in  the  segment’s 


government  contracts  through  a 
novation  agreement  of  the  segment’s 
government  contracts.  A  segment 
closing  as  defined  by  9904.419- 
30(b)(6)(i)  has  occmred.  The  entire 
acciunulated  post-retirement  benefit 
obligation  of  $750,000  for  both  active 
and  retired  plan  participants  and  all 
other  post-retirement  benefit-plan 
values  are  transferred  to  the  successor- 
in-interest  as  part  of  a  sales  agreement. 
Pursuant  to  9904.419-50(f)(3)(v)(A),  no 
segment  closing  adjustment  is  required. 
The  accoimting  of  the  liabilities  and 
assets  for  the  post-retirement  benefits  of 
Segment  A  for  government  contract 
costing  purposes  is  summarized 
immediately  before  and  after  the  sale  as 
follows: 


After 

Before 

Original 

contractor 

! 

Original 

contractor 

_ 1 

Successor 

contractor 

Accumulated  post-retirement  benefit  obligation: 

Retirees  receiving  benefits . 

$250,000 

100,000 

$250,000 

100,000 

Actives — Currently  eligible . 

Nonforfeitable  post-retirement  benefit  obligation  . 

350,000 

400,000 

350,000 

400,000 

Actives — Not  yet  eligible . 

Total . 

750,000 

(270,000) 

(150,000) 

750,000 

(270,000) 

(150,000) 

Valuation  assets: 

Fair  value  of  plan  assets  ’  . 

Accumulated  value  of  unfunded  accruals  . 

Accumulated  value  of  prepayment  credits  ^ . . . 

Total . 

(420,000) 

330,000 

(420,000) 

330,000 

Unfunded  accumulated  post-retirement  benefit  obligation . 
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After 

Before 

Original 

contractor 

Original 

contractor 

1 _ 

Successor 

contractor 

Unfunded  Nonforfeitable  post-retirement  benefit  obligation  2 . 

(70,000) 

(70,000) 

(150,000) 

405,000 

75,000 

(150,000) 

405,000 

75,000 

330,000 

330,000 

Results  of  9904.41 9-40(b)(5)(iv)  balance  test  . 

Passes 

Passes 

Passes 

’  In  accordance  with  9904.41 9-50(c)(6)(i),  the  fair  value  of  plan  assets  allocated  to  segments  exclude  the  accumulated  value  of  prepayment 
credits. 

2  In  accordance  with  9904.41 9-50(c)(6)(i),  the  accumulated  value  of  prepayment  credits  were  separately  identified  and  were  not  allocated  to 


segments. 

5  Nonforfeitable  post-retirement  benefit  obligation  of  $350,000  less  valuation  assets  of  $420,000. 


(4)  (i)  Assume  that  Contractor  V 
transfers  only  the  accumulated  post¬ 
retirement  benefit  obligation  of 
$500,000  attributable  to  active  plan 
participants  to  Contractor  W,  the 
successor-in-interest.  The  contractor 
retains  the  accumulated  post-retirement 
benefit  obligation  of  $250,000  for  the 
retired  participants.  Pursuant  to 

9904.419- 50(fi(3)(iv)  and  9904.419- 
50{f)(3)(v)(B),  the  contractor  transfers  a 
portion  of  the  fair  value  of  plan  assets, 
accumulated  value  of  unfunded 
accruals,  and  accumulated  value  of 
prepayment  credits  to  the  successor 
contractor  in  accordance  with 

9904.419- 50(c)(6)(viii). 

(ii)  Because  the  sum  of  the  fair  value 
of  plan  assets  and  accumulated  value  of 
unfunded  accruals  is  less  than  the 
nonforfeitable  post-retirement  benefit 
obligation,  the  full  amount  of  the  fair 
value  of  plan  assets  emd  accumulated 


value  of  unfunded  accruals  is  allocated 
to  the  nonforfeitable  post-retirement 
benefit  obligation.  (Note  that  the 
accumulated  value  of  prepayment 
credits  is  $0.)  There  is  no  remaining 
balance  of  fair  value  of  plan  assets  and 
acciunulated  value  of  imfunded  accruals 
to  be  allocated  to  the  forfeitable  post¬ 
retirement  benefit  obligation. 

(iii)  The  contractor  tremsferred 
28.5714%  ($100,000  +  $350,000)  of  the 
nonforfeitable  post-retirement  benefit 
obligation  to  the  successor  contractor 
and  therefore  transfers  to  the  successor 
contractor  28.5714%  of  the  fair  value  of 
plan  assets  ($25,714)  and  accumulated 
value  of  unfunded  accruals  ($35,714) 
allocated  to  the  nonforfeitable  post¬ 
retirement  benefit  obligation. 

(iv)  Although  the  entire  forfeitable 
post-retirement  benefit  obligation  was 
transferred  to  the  successor  contractor, 
no  fair  value  of  plan  assets  nor 
accumulated  value  of  unfunded  accruals 


Accumulated  post-retirement  benefit  obligation; 

Retirees  receiving  benefits  . 

Actives — Currently  eligible . 

Nonforfeitable  post-retirement  benefit  obligation  . 

Actives — Not  yet  eligible . 

Total . 

Valuation  assets: 

Fair  value  of  plan  assets '  . 

Accumulated  value  of  unfunded  accruals  . . 

Accumulated  value  of  prepayment  credits  2 . 

Total . 

Unfunded  accumulated  post-retirement  benefit  obligation  ... 

Unfunded  Nonforfeitable  post-retirement  benefit  obligation  2 

Unrecognized  transition  obligation  . 

Unrecognized  prior  service  cost  . 

Unrecognized  (gain)  or  loss  . 


were  allocated  to  the  forfeitable  post¬ 
retirement  benefit  obligation.  Therefore 
no  additional  fair  value  of  plan  assets 
nor  accumulated  value  of  unfunded 
accruals  is  transferred  to  the  successor 
contractor. 

(v)  The  unfunded  accumulated  post¬ 
retirement  benefit  obligation  transferred 
to  the  successor  contractor  is  $438,572, 
which  is  81.9761%  ($438,572 
-*-$535,000)  of  the  original  imfunded 
accumulated  post-retirement  benefit 
obligation.  According,  the  contractor 
transfers  81.9761%  of  the  unrecognized 
transition  obligation,  unrecognized  prior 
service  cost,  and  unrecognized  gains 
and  losses  to  the  successor  contractor. 

(vi) (A)  The  accounting  of  the 

obligations  and  assets  for  the  post¬ 
retirement  benefits  of  Segment  A  for 
government  contract  costing  pmrposes  is 
summarized  immediately  before  and  | 

after  the  sale  as  follows: 


Before 

After 

Original 

contractor 

Original 

contractor 

Successor 

contractor 

$250,000 

100,000 

$250,000 

$100,000 

350,000 

400,000 

i 

250,000 

100,000 

400,000 

750,000 

(90,000) 

(125,000) 

250,000 

(64,286) 

89,286) 

500,000 

(25,714) 

35,714) 

(215,000) 

535,000 

153,572 

96,428 

(61,428) 

438,572 

135,000 

96,428 

38,572 

(50,000) 

410,000 

175,000 


(9,012) 

73,898 

31,542 


(40,988) 

336,102 

143,458 
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• 

Before 

After 

Original 

contractor 

1 

Original  | 

contractor  ; 

Successor 

contractor 

Sum  of  unrecognized  amounts . 

Results  of  9904.41 9-40(b)(5)(iv)  balance  test  . 

535,000 

96,428 

438,572 

Passes 

Passes 

Passes 

>  In  accordance  with  9904.41 9-50(c)(6)(i),  the  fair  value  of  plan  assets  allocated  to  segments  excludes  the  accumulated  value  of  prepayment 
credits. 

2  In  accordance  with  9904.41 9-50(c)(6)(i),  the  accumulated  value  of  prepayment  credits  were  separately  identified  and  were  not  allocated  to 
segments. 

3  In  the  “Before”  column,  this  is  the  nonforfeitable  post-retirement  benefit  obligation  of  $350,000  less  valuation  assets  of  $215,000.  Amounts 


participants,  and  the  retained 
accumulated  post-retirement  benefit 
obligation,  fair  value  of  plan  assets,  and 
all  other  values  attributable  to  the 
retained  retired  participants,  to  the 
closed  segment’s  former  home  office  in 
accordance  with  9904.419-50(f)(3)(iii). 
For  government  contract  costing 
purposes,  the  accumulated  post¬ 
retirement  benefit  obligation,  fair  value 
of  plan  assets,  and  all  other  values 
attributable  to  the  retained  inactive 
(retired)  participants  are  combined  with 
the  records  of  the  home  office  as 
follows: 


snown  unuer  Mner  columns  were  simiiany  oenveo. 


(B)  The  contractor  then  determines  a 
segment  closing  adjustment  charge  of 
$96,428,  which  is  measured  as  the 
difference  of  the  nonforfeitable  post¬ 
retirement  benefit  obligation  of 
$250,000  and  $153,572,  which  is  the 
sum  of  the  fair  value  of  assets  ($64,286) 
and  the  accmnulated  value  of  unfunded 
accruals  ($89,286)  less  any  accumulated 
value  of  prepayment  credits  ($0.)  The 
segment  closing  adjustment  charge  of 
$96,428  represents  an  adjustment  to 
previously  determined  post-retirement 
benefit  costs  in  accordance  with 

9904.419-50(f)(3)(i).  The  Govermnent’s 
share  of  the  $96,428  must  be  effected  by 


adjusting  contract  prices,  target  costs,  or 
cost  ceilings,  or  by  any  other  suitable 
technique  in  accordance  with  9904.419- 
50(f)(4).  One  way  the  adjustment  could 
he  effected  is  by  a  check  or  other  funds 
tremsfer  from  the  Government  to  the 
contractor.  The  contractor  must  also 
reflect  that  segment  closing  adjustment 
has  been  effected  by  increasing  the 
accumulated  value  of  unfunded  accruals 
by  $96,428  in  accordance  with 

9904.419- 50(f)(3)(vi). 

(5)  Contractor  W  in  illustration 

9904.419- 60(f)(4),  after  completing  the 
transfer  to  the  successor-in-interest, 
transfers  the  retained  retired 


Home  office 

Retained 

retired 

participants 

Home  office 
participants 

Totals 

Accumulated  post-retirement  benefit  obligation: 

Retirees  receiving  benefits  . 

Actives — Currently  eligible . 

$250,000 

$100,000 

235,000 

$350,000 

235,000 

Nonforfeitable  post-retirement  benefit  obligation  . 

Actives — Not  yet  eligible . 

250,000 

335,000 

410,000 

585,000 

410,000 

Total . 

Valuation  assets: 

Fair  value  of  plan  assets '  . 

Accumulated  value  of  unfunded  accruals  2  . 

Accumulated  value  of  prepayment  credits  ^ . 

250,000 

(64,286) 

(185,714) 

745,000 

(268,000) 

(151,000) 

995,000 

(332,286) 

(336,714) 

Total . 

Unfunded  accumulated  post-retirement  benefit  obligation . 

(250,000) 

(419,000) 

326,000 

(669,000) 

326,000 

Unfunded  Nonforfeitable  post-retirement  benefit  obligation  •♦ . 

(84,000) 

(84,000) 

Unrecognized  transition  obligation  *  . 

(147,000) 

396,000 

77,000 

(147,000) 

396,000 

77,000 

Unrecognized  prior  service  cost* . 

Unrecognized  (gain)  or  loss  2  . 

Sum  of  unrecognized  amounts . .• . 

326,000 

326,000 

Results  of  9904.41 9-40(b)(5)(iv)  balance  test  . . . . 

Passes 

Passes 

Passes 

1  In  accordance  with  subparagraph  9904.41 9-50(c)(6)(i),  the  fair  value  of  plan  assets  allocated  to  segments  excludes  the  accumulated  value  of 
prepayment  credits. 

2  The  segment  closing  adjustment  charge  is  effected  by  increcsing  the  accumulated  value  of  unfunded  accruals  of  $89,286  by  the  segment 
closing  adjustment  of  $96,428  in  accordance  with  subparagraph  9904.41 9-50(f)(3)(vi). 

3  In  accordance  with  9904.41 9-50(c)(6)(i),  the  accumulated  value  of  prepayment  credits  were  separately  identified  and  were  not  allocated  to 
segments. 

•’In  the  “Home  Office  Participants”  column,  this  is  the  nonforfeitable  post-retirement  benefit  obligation  of  $335,000  less  valuation  assets  of 
$419,000.  Amounts  shown  under  “Retained  Retired  Participants”  and  “Total”  columns  were  similarly  derived. 

3  Unrecognized  gains  and  losses  for  the  retained  participants  have  already  been  fully  recognized  by  the  segment  closing  adjustment. 

^Unrecognized  transition  obligation  for  the  retained  participants  have  already  been  fully  re<x)gnized  by  the  segment  closing  adjustment. 

2  Unrecognized  past  service  cost  for  the  retained  participants  have  already  been  fully  recognized  by  the  segment  closing  adjustment. 
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(6)  Contractor  X,  after  acquiring 
Segment  A  as  successor-in-interest  to 
Contractor  T  in  illustration  9904.419- 
60(f)(4),  decreases  the  discount  rate 
assumption  from  8.5%  to  8.0%  to  match 
the  discount  rate  assumption  used  for 
its  other  post-retirement  benefit  plans. 
This  decrease  in  the  assumed  discount 
rate  causes  the  accumulated  post¬ 
retirement  benefit  obligation  to  increase 
by  $43,000  from  $500,000  to  $543,000. 

In  accordance  with  9904.419- 
50(f)(3)(v)(C),  the  $43,000  actuarial  loss . 
attributable  to  the  change  in  the 
discount  rate  assumption  is  recognized 
by  the  successor  contractor  immediately 
after  the  acquisition  of  the  segment.  An 
annual  gain  or  loss  component  of  the 
successor-in-interest’s  post-retirement 
benefit  cost  shall  be  recognized  in 
accordance  with  9904.419-50(b)(2)(vi). 
There  is  no  other  adjustment  in  the 
values  and  records  used  by  the  original 
contractor  for  government  contract 
costing  purposes. 

9904.419- 61  Interpretation.  [Reserved] 

9904.419- 62  Exemptions. 

None  for  this  Standard. 

9904.419- 63  Effective  date. 

(a)  This  Standard  is  effective  as  of  [90 
days  after  date  of  publication  of  the  final 
rule  in  the  Federal  Register]. 

(b)  This  Standard  shall  be  followed  by 
each  contractor  on  or  after  the  start  of 
its  next  cost  accounting  period 
beginning  after  the  receipt  of  a  contract 
or  subcontract  to  which  this  Standard  is 
applicable. 

9904.419- 64  Transition  method. 

(a)  General.  In  complying  with  this 
Standcird  9904.419,  contractors  must 
follow  the  equitable  principle  that  post¬ 
retirement  benefit  costs  which  have 
been  previously  provided  for,  shall  not 
be  redundantly  provided  for  under  this 
Standard.  Conversely,  post-retirement 
benefit  costs  that  have  not  previously 
been  provided  for,  shall  be  provided  for 
in  accordance  with  this  Standard.  The 
method,  or  methods,  employed  to 
achieve  an  equitable  transition  shall  be 
consistent  with  the  provisions  of  this 
Standard  and  shall  be  approved  by  the 
cognizant  Federal  agency  official. 

(d)  Change  to  pay-as-you-go  method. 

If  a  contractor,  who  for  Government 
contracting  pmposes  had  accounted  for 
costs  of  a  defined-benefit  post¬ 
retirement  plan  on  an  accrual  basis  prior 
to  the  date  this  Standard  becomes 
applicable,  changes  to  the  pay-as-you-go 
cost  method,  the  contractor  shall 
account  for  any  unfunded  post¬ 
retirement  benefit  costs  of  prior  periods 
by  establishing  an  accumulated  value  of 
unfunded  accruals  in  accordance  with 


9904.4 1 9-5 0(c) (6) (v) .  Post-retirement 
benefit  costs  calculated  under  the  pay- 
as-you-go  cost  method  shall  be  charged 
against  any  fair  value  of  plan  assets  and 
such  accumulated  value  of  unfunded 
accruals  before  any  post-retirement 
benefit  costs  may  be  allocated  to 
intermediate  or  final  cost  objectives. 

(c)  Change  to  accrual  accounting.  If  a 
contractor,  who  for  Government 
contracting  purposes  had  accounted  for 
the  costs  of  a  defined-benefit  post¬ 
retirement  plan  using  the  pay-as-you-go 
cost  method  prior  to  the  date  this 
Standard  becomes  applicable,  changes 
to  accrual  accounting,  the  contractor 
shall  account  for  any  portion  of  prior 
post-retirement  benefit  costs  that  are  not 
included  in  the  unrecognized  prior 
service  costs,  unrecognized  gains  and 
losses,  or  unrecognized  transition 
obligation  when  this  Standard  is  first 
applicable  to  the  contractor.  Such  prior 
post-retirement  benefit  costs  shall  be 
accounted  for  as  either  a  supplemental 
transition  obligation  or  as  part  of  a 
“fresh  start”  transition  obligation,  and 
shall  be  amortized  as  specified  in 
paragraph  (c)(3)  of  this  subsection: 

(1)  For  each  period  subsequent  to 
adoption  of  accrual  accovmting  for  SFAS 
106,  but  prior  to  the  date  this  Standard 
becomes  applicable  to  the  contractor, 
that  the  contractor  used  the  pay-as-you- 
go  cost  method  for  Government 
contracting  purposes,  the  contractor 
shall  establish  a  supplemental  transition 
obligation.  This  supplemental  transition 
obligation  shall  be  the  accumulated 
value  of  such  prior  post-retirement 
benefit  cost  accruals  minus  the  costs 
determined  using  the  pay-as-you-go  cost 
method.  The  net  result  shall  be 
increased  at  the  interest  rate  as 
determined  by  the  Secretary  of  the 
Treasiuy  pvusuant  to  Public  Law  92—41, 
85  Stat.  97  diuing  such  periods.  The 
supplemental  transition  obligation  shall 
be  subject  to  the  same  accoimting 
treatment  under  this  Standard  as  the 
transition  obligation:  or, 

(2)  Alternatively,  if  for  every  period 
subsequent  to  adoption  of  accrual 
accounting  for  SFAS  106,  but  prior  to 
the  date  this  Standard  becomes 
applicable  to  the  contractor,  the 
contractor  had  used  the  pay-as-you-go 
cost  method  for  Government  contracting 
purposes,  the  contractor  may  adopt  a 
“fresh  start”  determination  of  the 
transition  obligation  as  of  the  first 
valuation  date  after  this  Standard 
becomes  applicable.  In  this  case,  the 
transition  obligation  shall  equal  the 
accumulated  post-retirement  benefit 
obligation  less  the  fair  value  of  plan 
assets.  If  the  contractor  elects  to  use  the 
“fresh  start”  method,  any  unrecognized 
prior  service  costs  or  unrecognized 


gains  and  losses  are  subsumed  into  such 
redetermined  transition  obligation. 

(3)  The  supplemental  transition 
obligation  or  Uie  “fresh  start” 
redetermined  transition  obligation  shall 
be  amortized  on  a  straight-line  basis 
over  the  average  remaining  service 
period  of  active  plan  participants, 
except  that  if  all  or  almost  all  of  the  plan 
participants  are  inactive,  the  employer 
shall  use  the  average  remaining  life 
expectancy  period  of  those  plan 
participants. 

(d)  Terminal  funding.  If  a  contractor 
has  established,  disclosed,  and 
consistently  followed  a  practice  of 
determining  and  accounting  for  post¬ 
retirement  benefit  costs  in  accordance 
with  the  terminal  funding  provisions  of 
9904.416-50(a)(l)(v)(C),  the  contractor 
may  continue  that  practice.  Terminal 
funding  shall  be  treated  in  the  same 
manner  as  the  pay-as-you-go  cost 
method  except  that  the  amortization 
provisions  of  9904.41 9-40(b)(3)(ii)  and 

9904.419- 50(b)(l)  shall  not  apply. 

(e)  Certain  inactive  participants.  If  at 
the  time  the  contractor  first  becomes 
subject  to  this  Standard,  the  contractor 
cannot  associate  some  of  its  inactive 
plan  participants  with  existing  segments 
(because  the  segment  has  been  sold,  the 
segment  no  longer  exists,  or  the 
necessary  data  are  not  readily  available), 
the  contractor  shall  associate  such 
inactive  plan  participants  with  the 
appropriate  corporate  home  office, 
intermediate  home  office,  or  segment  in 
accordance  with  the  contractor’s 
previous  cost  accounting  practice  used 
for  Government  contract  accounting. 

(f)  Prior  segment  accounting.  If  prior 
to  the  time  a  contractor  is  required  to 
use  this  Standard,  the  contractor  has 
been  calculating  post-retirement  benefit 
cost  for  contract  cost  purposes  using  the 
same  accrual  accounting  methods  used 
for  SFAS  106,  tlien: 

(1)  For  a  contractor  that  has  been 
calculating  post-retirement  benefit  cost 
separately  for  individual  segments,  the 
fair  value  of  plan  assets  and  all  other 
values  previously  allocated  to  those 
segments  shall  not  be  changed,  or 

(2)  For  a  contractor  that  has  been 
determining  the  accrual  for  post¬ 
retirement  benefit  costs  on  a  composite 
basis  and  allocating  such  costs  to 
segments,  if  an  initial  allocation  of  the 
fair  value  of  plan  assets  is  required  by 

9904.419- 50(c)(6)(i),  such  initial 
allocation  shall  reflect  such  prior  cost 
determinations  and  allocations.  If  the 
necessary  data  are  readily  determinable, 
the  fair  value  of  plan  assets  to  be 
allocated  to  each  segment  shall  be  the 
amount  contributed  by,  or  on  behalf  of, 
the  segment,  increased  by  income 
received  on  such  assets,  and  decreased 
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by  benefits  and  expenses  paid  from  such 
assets.  If  the  data  are  not  readily 
determinable  for  certain  prior  periods, 
the  contractor  shall  follow  the  initial 
asset  allocation  provisions  of  9904.419- 
50(c)(6)(i)(C)  as  of  the  earliest  date  such 
data  is  available. 

(g)  Transition  illustrations.  Unless 
otherwise  noted,  paragraphs  (g)(1) 
through  (6)  of  this  subsection  address 
post-retirement  benefit  costs  and 
transition  amounts  determined  for  the 
first  cost  accounting  period  beginning 
on  or  after  the  date  this  Standard 
becomes  applicable  to  a  contractor.  For 
purposes  of  these  illustrations  an 
expected  long-term  rate  of  retiun  of  8% 
is  presumed  to  he  in  effect  for  all 
periods.  The  contractors  identified  for 
purposes  of  these  illustrations  are 
unrelated  to  the  contractors  identified 
for  illustration  purposes  in  9904.419- 
60. 

(1)  Since  December  31, 1993 
Contractor  A  has  calculated,  assigned, 
and  allocated  post-retirement  benefit 
costs  to  its  cost-based  negotiated 
Government  contracts  on  an  accrual 
basis.  In  determining  the  unfunded 
accruals  for  these  prior  periods  pursuant 


to  9904.419-50(c)(6)(v),  the  only 
funding  the  contractor  can  recognize  is 
for  benefit  payments  in  accordance  with 

9904.419- 50(c)(6)(vii).  The  value  of 
these  past  unfunded  accruals,  increased 
for  interest  and  decreased  for  benefits 
paid  by  the  contractor,  is  equal  to  $2 
million  as  of  the  beginning  of  the 
current  period.  Assume  that  the 
contractor  must  begin  using  the  pay-as- 
you-go  cost  method,  because  the  plan 
fcdls  to  meet  the  criteria  set  forth  at 

9904.419—  40(a)(1),  to  account  for 
current  and  futme  post-retirement 
benefit  costs.  Plan  participants  receive 
$500,000  in  benefits  on  the  last  day  of 
the  current  period.  Using  the  transition 
method  of  paragraph  (b)  of  this  section 
to  ensure  prior  costs  are  not 
redundantly  provided  for,  the  contractor 
shall  establish  an  accumulated  value  of 
unfunded  accruals  of  $2  million.  Since 
the  $2  million  is  sufficient  to  provide 
for  the  current  benefit  payments,  no 
post-retirement  benefit  costs  can  be 
allocated  to  this  period.  The 
accumulated  value  of  unfunded  accruals 
shall  be  carried  forward  to  the  next 
period  by  adding  $160,000  (8%  x  $2 
million)  of  imputed  interest,  and 


subtracting  the  $500,000  of  benefit 
payments  made  by  the  contractor.  The 
accumulated  value  of  unfunded  accruals 
for  the  next  period  equals  $1,660,000- 
($2  million  +  $160,000  -  $500,000). 

(2)  Prior  to  becoming  subject  to  this 
Standard,  Contractor  B  has  accounted 
for  its  defined-benefit  post-retirement 
plan  which  meets  the  requirements  of 
9904.419-40(a)(l)  using  the  pay-as-you- 
go  cost  method  for  government  contract 
costing  pinposes.  For  the  first  period  the 
contractor  becomes  subject  to  this 
Standard,  the  contractor  must  begin  to 
accrue  the  costs  of  its  post-retirement 
,  benefit  plan  as  specified  in  this 
Standard.  Pursuant  to  9904.419- 
64(c)(1),  the  contractor  may  identify  any 
post-retirement  benefit  cost  accruals 
which  have  previously  been 
unrecognized  in  the  costs  allocated  to 
its  cost-based  negotiated  Government 
contracts  as  a  supplemental  transition 
obligation. 

(i)  A  comparison  of  the  contractor’s 
SFAS  106  accounting  with  its  contract 
cost  accounting  as  of  the  date  the 
contractor  first  becomes  subject  to  this 
Standard  is  as  follows: 


SFAS  106 
accounting 

Contract  cost 
accounting 

Accumulated  post-retirement  benefit  obligation  . 

Fair  value  of  plan  assets  . 

($2,000,000 

($2,000,000) 

Funded  status . 

Unrecognized  net  gain . 

Unrecognized  prior  service  cost . 

Unrecognized  transition  obligation  . 

Unrecognized  supplemental  transition  obligation . 

(2,000,000) 

(196,000) 

38,600 

1,557,000 

(2,000,000) 

(196,000) 

38,600 

1,557,000 

’600,000 

Accrued  post-retirement  benefit  cost . . . 

(600,000) 

'  The  supplemental  transition  obligation  is  amortized  over  17  years  which  is  the  average  remaining  service  period  of  active  plan  participants  of 
this  post-retirement  benefit  plan. 


(ii)  Note  that  if  the  contractor  had 
cost-based  negotiated  Government 
contracts  only  for  some  of  the  prior 
periods  since  adopting  SFAS  106  for 
financial  statement  purposes,  only  prior 
accruals  for  those  periods  when  it  did 
have  such  contracts  can  be  used  to 
establish  the  initial  amount  of  the 


supplemental  transition  obligation  in 
accordance  with  9904.419-64(c)(l). 

(3)  Assume  that  Contractor  B  in 
illustration  9904.419-64(g)(2)  had  cost- 
based  negotiated  Government  contracts 
for  every  period  since  adopting  SFAS 
106  and  had  used  the  pay-as-you-go  cost 
method.  The  contractor  could  elect  to 
redetermine  the  transition  obligation 


using  the  so-called  “fresh  start” 
alternative  in  accordance  with 
9904.419-64(c)(2). 

(i)  In  this  case,  a  comparison  of  the 
contractor’s  SFAS  106  accounting  with 
its  contract  cost  accounting  as  of  the 
date  the  contractor  first  becomes  subject 
to  this  Standard  is  as  follows: 


SFAS  106 
accounting 

Contract  cost 
accounting 

Accumulated  post-retirement  benefit  obligation  . 

Fair  value  of  plan  assets  . 

($2,000,000 

($2,000,000) 

Funded  status . 

Unrecognized  net  gain . 

Unrecognized  prior  service  cost . 

Unrecognized  transition  obligation  . . 

(2,000,000) 

(196,000) 

38,600 

1,557,000 

(2,000,000) 

n/a 

n/a 

’  2,000,000 
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SFAS  106 
accounting 

Contract  cost 
accounting 

Accrued  post-retirement  benefit  cost . 

(600,000) 

J_ L 


’The  “fresh-start”  transition  obligation  is  amortized  over  17  years  which  is  the  average  remaining  service  period  of  active  plan  participants  of 
this  post-retirement  benefit  plan. 


(ii)  Note  that  if  the  contractor  did  not 
have  cost-based  negotiated  Government 
contracts  for  all  prior  periods  since 
adopting  SFAS  106  for  financial 
statement  purposes,  the  contractor 
could  not  have  elected  to  use  the  “fresh 
start’’  approach  of  9904.419-64{c){2). 
Also  note  that  the  $2  million  fresh  start 
transition  obligation  equals  the  sum  of 
the  SFAS  106  $38,600  imrecognized 
prior  service  cost,  $1,557,400 
imrecognized  transition  obligation,  and 
the  $600,000  accrued  post-retirement 
benefit  cost  less  the  $196,000 
unrecognized  net  gain. 

(4)  Since  1983,  Contractor  C  has  had 
an  established  practice  of  terminal 
funding  for  determining  the  costs  of  its 
post-retirement  benefit  plan  in 
accordance  with  9904.416- 
50(a)(l)(v)(C).  During  the  first  period  the 
contractor  is  subject  to  this  Standard, 
the  contractor  pays  a  $235,000  net 
single  premium  for  non-participating 
insurance  contracts  to  irrevocably  settle 
its  obligation  to  provide  life  insurance 
for  its  retiring  plan  participants. 
Pursuant  to  paragraph  (d)  of  this 
section,  the  contractor  may  continue  its 
established  practice  of  terminal  funding 
and  assign  the  entire  $235,000  lump 
sum  settlement  pa3anent  as  the  post¬ 
retirement  benefit  cost  for  the  period. 
Conversely,  if  the  contractor  had  not 
established  terminal  funding  as  its  cost 
accounting  practice  prior  to  becoming 
subject  to  this  Standard,  the  $235,000 
single  premium  payment  would  have  to 
be  amortized  over  a  period  of  15  years 


for  purposes  of  assigning  the  cost  to 
periods  in  accordance  with  9904.419- 
40(b){3){ii)  and  9904.419-50(b)(l). 

(5)  When  Contractor  D  became  subject 
to  this  Standard,  the  contractor 
reviewed  its  personnel  and  benefits 
records  to  determine  in  which  segment 
each  inactive  plan  participant  was  last 
employed.  Of  the  contractor’s  600 
inactive  plan  participants,  98  had  been 
employed  in  and  retired  from  a 
commercial  segment  under  Division  A 
that  had  been  shut  down  and 
abandoned  several  years  before.  There 
were  another  23  inactive  plan 
participants  who  could  not  be 
associated  with  an  existing  segment 
because  their  employment  and  benefit 
records  did  not  provide  sufficient 
information.  Pursuant  to  peiragraph  (e) 
of  this  section,  after  the  contractor 
associated  the  remaining  479  inactive 
participants  with  existing  segments,  the 
98  who  were  employed  in  the  segment 
that  had  been  discontinued  were 
associated  with  the  home  office  for 
Division  A.  Likewise,  the  contractor 
associated  the  other  23  inactives,  who 
could  not  be  associated  with  any 
segment,  with  the  corporate  home 
office.  Alternatively,  if  the  contractor 
had  an  established  practice  of 
associating  the  costs  all  inactive  plan 
participants  no  longer  associated  with 
operational  segments  to  the  corporate 
home  office,  the  contractor  could 
continue  that  established  practice  in 
accordance  with  paragraph  (e)  of  this 
section. 


(6)  Since  1993,  Contractor  E  has 
measured  and  assigned  post-retirement 
benefit  costs  in  accordance  with  SFAS 
106  for  both  financial  accounting  and 
contract  cost  accounting  purposes.  The 
contractor  elected  to  amortize  the 
transition  obligation  using  the  delayed 
recognition  provisions  of  paragraphs 
112  and  113  of  SFAS  106.  Since  1993, 
the  contractor  has  funded  its  assigned 
post-retirement  benefit  costs  in 
accordance  with  relevant  Federal 
regulations.  The  post-retirement  benefit 
cost  was  measxrred  for  the  corporation 
as  a  whole  and  allocated  to  segments  in 
accordance  with  Cost  Accounting 
Standard  9904.403.  Fimding  agency 
records  and  actuarial  valuation  reports 
are  available  for  all  years.  However, 
reliable  records  of  benefit  payments  by 
segment  are  available  only  for  1995  and 
later  years.  Pmsuant  to  paragraph  (f)(2) 
of  this  section,  the  contractor  shall 
initially  allocate  a  share  of  the 
xmdivided  fair  value  of  plan  assets  to 
each  of  its  segments  based  on  the 
accumulated  post-retirement  benefit 
obligation  of  each  segment  starting  in 
1995  in  accordance  with  9904.419- 
50(c)(6)(i)(C).  The  fair  value  of  plan 
assets  of  each  segment  shall  then  be 
brought  forward  based  on  contributions, 
benefit  payments,  and  investment 
earnings  emd  expenses  in  accordance 
with  9904.419-50(c)(6)(i)(D). 

[FR  Doc.  00-24801  Filed  lO-^-OO;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewabie  Energy 

10CFR  Part  430 

[Docket  No.  EE-RIM-94-403] 

RIN  1904-AA67 

Energy  Conservation  Progrant  for 
Consumer  Products:  Ciothes  Washer 
Energy  Conservation  Standards 

AGENCY:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Department  of 
Energy. 

ACTION:  Notice  of  proposed  rulemaking 
and  public  hearing. 

SUMMARY:  The  Energy  Policy  and 
Conservation  Act,  as  amended 
(hereinafter  referred  to  as  EPCA  or  the 
Act),  prescribes  energy  conservation 
standards  for  certain  major  household 
appliances,  and  requires  the  Department 
of  Energy  (DOE,  Department,  or  we)  to 
administer  an  energy  conservation 
program  for  these  products.  We 
conducted  several  analyses  regarding 
the  energy  savings,  benefits  and  burdens 
of  amended  energy  conservation 
standards  for  clothes  washers  and  have 
shared  the  results  of  these  analyses  with 
all  stakeholders.  Based  on  these 
analyses,  several  of  the  major 
stakeholders,  including  clothes  washer 
manufacturers  and  energy  efficiency 
advocates,  submitted  to  the  Department 
a  joint  proposal  for  the  highest  standard 
level  which  they  believed  to  be 
technically  feasible  and  economically 
justified.  Based  on  our  review  of  this 
proposal,  we  found  the  proposed 
standards  technically  feasible  and 
economically  justified.  Therefore,  today 
we  propose  to  amend  the  energy 
conservation  standard  for  clothes 
washers  for  residential  applications  as 
recommended  in  the  joint  proposal  and 
annoimce  a  public  hearing. 

As  part  of  this  rulemaking  in  response 
to  the  joint  proposal  by  the  clothes 
washer  manufacturers  and  energy 
efficiency  advocates,  we  have  also 
included  revisions  to  the  test  procedure 
based  on  issues  fo\md  dming  this 
rulemaking  dealing  with  the  energy  test 
cloth,  remaining  moisture  content 
(RMC),  extractor  testing  and  the 
correction  factor.  In  addition,  we 
incorporated  minor  editorial  changes  to 
help  clarify  both  Appendix  J  and  Jl  of 
the  test  procedure  based  on  the  joint 
proposal  by  stakeholders.  These  changes 
have  been  included  in  their  entirety  in 
this  rulemaking  pertaining  to  the  test 
procedure. 


DATES:  If  you  wish  to  submit  comments 
on  the  proposed  rule,  they  must  be 
received  on  or  before  December  4,  2000 
to  Ms.  Brenda  Edwards-Jones  at  the 
address  listed  below.  We  request  10 
copies  of  the  written  comments  and,  if 
possible,  a  computer  disk.  Oral  views, 
data,  and  arguments  may  be  presented 
at  the  public  hearing.  We  will  hold  a 
Public  Hearing  on  November  15,  2000, 
beginning  at  9:00  a.m. 

If  you  wish  to  speak  at  the  hearing, 
requests  must  be  received  by  the 
Department  no  later  than  4:00  p.m., 
November  6,  2000.  Copies  of  statements 
to  be  given  at  the  public  hearing  must 
be  received  by  the  Department  no  later 
than  4:00  p.m.,  November  6,  2000.  We 
will  read  the  statements  in  advance  of 
the  hearing  and  would  appreciate  the 
oral  presentations  to  be  limited  to  a 
summary  of  the  statement.  The  length  of 
each  oral  presentation  is  limited  to  5 
minutes. 

ADDRESSES:  The  hearing  will  be  at  the 
U.S.  Department  of  Energy,  Forrestal 
Building,  Room  6E-069, 1000 
Independence  Avenue,  SW., 

Washington,  DC  20585.  Written 
conunents,  oral  statements,  and  requests 
to  speak  at  the  hearing  are  to  be 
submitted  to  Ms.  Brenda  Edwards-Jones, 
U.S.  Department  of  Energy,  Office  of 
Energy  Efficiency  and  Renewable 
Energy,  Energy  Conservation  Program 
for  Consumer  Products:  Clothes 
Washers  Energy  Conservation 
Standards,  Docket  No.  EE-RM-94-403, 
1000  Independence  Avenue,  SW., 
Washington,  DC  20585-0121. 

Copies  of  the  public  comments 
received,  the  Technical  Support 
Document  (TSD)  and  the  transcript  of 
the  public  hearing  may  be  read  at  the 
EKDE  Freedom  of  Information  Reading 
Room,  U.S.  Department  of  Energy, 
Forrested  Bujlcfing,  Room  lE-190, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-3142, 
between  the  horns  of  9:00  a.m.  and  4:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Copies  of  the  TSD 
may  be  obtained  fi'om:  U.S.  Department 
of  Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Forrestal 
Building,  Mail  Station  EE-41, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585-0121.  (202)  586- 
9127.  Copies  of  the  analysis  can  also  be 
found  on  the  Codes  and  Standards 
Internet  site  at:  http:// 
www.eren.doe.gov/buildings/ 
codes_standards/applbrf/clwasher.html 

For  more  information  concerning 
public  participation  in  this  rulemaking 
proceeding  see  Section  VII,  “Public 
Conunent  Procedmes,”  of  this  Notice. 


FOR  FURTHER  INFORMATION  CONTACT: 

Bryan  Berringer,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Forrestal  Building, 
Mail  Station  EE-41, 1000  Independence 
Avenue,  SW,  Washington,  DC  20585- 
0121,  (202)  586-0371,  E-mail: 
Bryan.Berringer@EE.DOE.GOV,  or 
Eugene  Margolis,  U.S.  Department  of 
Energy,  Office  of  General  Coimsel, 
Forrestal  Building,  Mail  Station  GC-72, 
1000  Independence  Avenue,  SW, 
Washington,  DC  20585,  (202)  586-9526, 
E-mail:  Eugene.Margolis@HQ.DOE.GOV. 
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3.  Environmental  Impacts 

4.  Net  National  Employment 

F.  ConclMsion 

VI.  Procedural  Reviews 

A.  Review  under  the  National 
Environmental  Policy  Act  of  1969 

B.  Review  under  Executive  Order  12866, 
“Regulatory  Planning  and  Review” 

C.  Review  under  the  Regulatory  Flexihility 
Act  of  1980 

D.  Review  under  the  Paperwork  Reduction 
Act 
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A.  Written  Comment  Procedures 

B.  Public  Workshop  (Hearing) 

1.  Procedure  for  Submitting  Requests  to 
Speak 

2.  Conduct  of  Workshop  (Hearing) 

I.  Summary  of  the  Proposed  Rule 

The  EPCA,  as  amended,  specifies  that 
any  new  or  amended  energy 
conservation  standard  the  Department 
prescribes  shall  be  designed  to  “achieve 
the  maximum  improvement  in  energy 
efficiency  *  *  *  which  the  Secretary 
determines  is  technologically  feasible 
and  economically  justified.”  Section 
325(o)(2){A),  42  U.S.C.  6295{o)(2){A). 
Furthermore,  the  amended  standard 
must  “result  in  significant  conservation 
of  energy.”  Section  325(o)(2(B)(3)(B),  42 
U.S.C.  6295(o)(2){B){3)(B). 

In  accordance  with  the  statutory 
criteria  discussed  in  this  notice,  we  are 
proposing  to  amend  the  clothes  washer 
energy  efficiency  standards.  The 
proposed  standards  are  based  on  a  Joint 
Stcikeholders  Comment 
recommendation  submitted  to  the 
Department  by  clothes  washer 
manufacturers  and  energy  conservation 
advocates.  (Joint  Comment,  No.  204). 
The  Joint  Stakeholders  consist  of  the 
following:  Alliance  Laimdry  Systems 
LLC;  Amana  Appliances:  Asko 
Incorporated;  Frigidaire  Home  Products; 
General  Electric  Appliances  (GEA), 
Maytag  Corporation;  Miele,  Inc.;  Fisher 
&  Paykel  Ltd;  Whirlpool  Corporation: 
Alliance  to  Save  Energy;  American 
Council  for  an  Energy  Efficient 
Economy  (ACEEE);  Appliemce 
Standards  Awareness  Project;  California 
Energy  Commission  (CEC);  City  of 
Austin,  Texas;  Natural  Resources 
Defense  Council  (NRDC);  Northwest 
Power  Planning  Council;  and  Pacific 
Gas  and  Electric  (PG&E).  The  proposal 
as  submitted  in  the  Joint  Stakeholders 


Comment  consists  of  four  parts  as 
follows: 

“Clothes  Washer  Energy  Standard. 

The  clothes  washer  energy  standards  for 
standard  class  clothes  washers  shall  be 
1.04  modified  energy  factor  (MEF)  in  1/ 
1/2004  and  1.26  MEF  in  1/1/2007.  The 
energy  test  procedure  will  be  revised  to 
ensure  that  variability  between  test 
cloths  will  not  significantly  affect 
remaining  moisture  conteftt  (RMC) 
results.  Additional  clarifications  will 
also  be  made  to  test  procedure. 

Energy  Star  Labeling  Program.  Energy 
Star  levels  shall  be  set  as  follows: 
Standard  Class  Clothes  Washers — 1.26 
MEF  in  2001;  1.42  MEF  in  2004; 
Refrigerator/Freezers — 10%  better  than 
the  2001  standard  in  2001;  change  to 
15%  better  than  the  2001  in  2004. 

Tax  Credit  for  the  Production  of 
Energy  Efficient  Clothes  Washers  and 
Refrigerator-Freezers.  The  credit  shall 
provide  for  two  energy  efficiency  tiers, 
each  with  separately  designated  funds. 
There  is  $30  million  in  each  designated 
fund  per  compemy  per  efficiency  tier. 

Cap  of  $60  million  per  company  for  the 
two  funds  or  yearly  cap  with  carry 
forward.  Annual  total  tax  credit  cannot 
exceed  in  any  taxable  year  2%  of 
corporate  gross  revenues  as  determined 
by  average  of  3  prior  years. 

Standard  Class  Clothes  Washers:  Two 
tiers  coterminous  2001-2006;  $50  per 
unit  for  products  manufactured  with  a 
1.26  MEF  and  $100  per  unit  for 
products  manufactured  with  a  1.42 
MEF,  increasing  to  1.5  MEF  in  2004. 
Includes  residential-style  “coin- 
operated”  washers. 

Refrigerators:  First  tier  eff^ective  in 
2001.  $50  per  tmit  for  products 
manufactured  10%  above  2001 
minimum  efficiency  standard.  Credit 
nms  through  2004.  Second  tier  also 
effective  in  2001  and  runs  through  2006. 
It  is  $100  for  products  manufactmed 
15%  above  the  2001  minimum 
efficiency  standard.  Credits  apply  to 
automatic  defrost  refrigerator-freezers 
only,  at  16.5  cubic  feet  internal  volume 
and  above. 

Voluntary  Industry  Water  Program. 
Water  factor  reporting  shall  be  part  of  a 
volimtary  industry  sponsored  program. 
AHAM  members  agree  to  publicly 
disclose  through  AHAM,  water  factors 
for  each  model  that  meets  Energy  Star/ 
Tax  Credit  MEF  levels,  starting 
sometime  in  calendar  year  2001.  In 
calendar  year  2002  and  each  year 
thereafter,  industry-wide  shipment 
weighted  average  water  factors  for  units 
shipped  in  the  previous  year  shall  be 
reported  by  AHAM.  Water  factor 
calculations  will  use  Appendix  J  water 
factor  through  2003  and  will  use 
Appendix  Jl  thereafter.  Starting  in  2007, 


AHAM  members  agree  to  report  water 
factor  for  all  models.  AHAM  will 
sponsor  water  conference.”  (Joint 
Comment,  No.  204). 

This  rulemaking  only  addresses  the 
clothes  washer  energy  standards  of  this 
agreement.  The  above  proposed 
standard,  based  on  this  agreement 
would  go  into  effect  in  stages,  with  the 
first  level  going  into  effect  on  January  1, 
2004,  and  the  second  level  going  into 
effect  on  January  1,  2007.  The  initial 
standard  is  a  22  percent  (%)  reduction 
in  energy  consumption  over  the  cvurent 
standard  or  a  MEF  of  1.04,  and  can  be 
attained  with  current  vertical-axis  (V- 
axis)  clothes  washer  designs.  The  later, 
more  stringent  standard,  is  a  35  percent 
reduction  in  energy  consumption  over 
the  current  standard  or  a  MEF  of  1.26. 
While  both  vertical-  and  horizontal-axis 
(H-axis)  design  clothes  washers  are 
currently  available  in  retail  appliance 
stores  at  these  levels,  they  represent  less 
than  nine  percent  of  the  washers  sold 
per  year. 

The  Department’s  analyses  indicates 
that  the  proposed  standards,  trial 
standard  level  of  a  1.04  MEF  in  2004 
and  a  1.26  MEF  in  2007  saves  an 
estimated  5.52  quads  of  energy  over  27 
years  (2004-2030),  a  significant  amount. 
This  amount  is  more  than  the  primary 
energy  used  for  heating  water  in  all  U.S. 
buildings  (residential,  commercial  and 
industrial)  in  1997  (3.82  quads).  The 
economic  impacts  on  consumers  (i.e., 
the  average  life-cycle  cost  (LCC)  savings) 
are  positive. 

Tne  national  NPV  of  trial  standeu'd 
level  of  a  1.04  MEF  in  2004  and  a  1.26 
MEF  in  2007  is  $15.3  billion  from  2004- 
2030  in  1997  dollars.  This  is  the 
estimated  total  value  of  future  savings 
discounted  to  1997  minus  the  estimated 
increased  equipment  costs  also 
discounted  to  1997.  The  clothes  washer 
industry  net  present  value  (INPV)  today 
is  estimated  to  be  $1,452  million.  If  we 
adopt  trial  standard  level  proposed,  we 
expect  manufacturers  may  lose  between 
28.6-36.0%  of  the  INPV,  which  is 
approximately  $411.0-$518.3  million. 
With  the  present  value  of  future  energy 
savings  for  the  U.S.  of  $15.3  billion,  ^s 
would  exceed  industry  losses  due  to 
energy  efficiency  standards  by  about  30 
times.  Additionally,  based  on  our 
interviews  with  the  five  major 
manufacturers,  we  do  not  expect  any 
plant  closings  or  loss  of  emplo)anent 
because  the  manufacturers  stated  that 
they  would  stay  in  business. 

The  proposed  standard  has  significant 
enviroiunentcd  benefits,  reducing 
greenhouse  gas  emissions  and  air 
pollution.  This  proposed  standard  level 
would  result  in  cumulative  greenhouse 
gas  emission  reductions  of  95.1  million 
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metric  tons  (Mt)  of  carbon  dioxide  (CO2 
equivalent.  Additionally,  air  pollution 
would  be  reduced  by  the  elimination  of 
253.5  thousand  metric  tons  of  nitrous 
oxides  (NOx)  and  28.1  thousand  metric 
tons  of  sulfur  dioxide  (SO2)  from  2004- 
2030.  The  NOx  reduction  are  derived 
from  the  power  sector  and  household 
emissions,  whereas  the  SO2  reductions 
are  derived  only  from  household 
emission. 

The  proposed  standard  also  saves  a 
significant  quantity  of  water,  which 
amounts  to  11.59  trillion  gallons 
through  the  period  2004—2030. 

Therefore,  DOE  has  determined  that 
the  benefits  (energy  and  water  savings, 
consmner  life  cycle  cost  savings, 
national  net  present  value  increase,  job 
creation  and  emission  reductions)  to  the 
nation  outweigh  the  biudens  (loss  of 
manufacturer  net  present  value  and 
consumer  life  cycle  cost  increases  for 
some  users  of  clothes  washers).  We 
conclude  that  the  proposed  standard  of 
a  1.04  MEF  in  2004  and  a  1.26  MEF  in 
2007  is  economically  justified. 
Furthermore,  DOE  has  determined  this 
standard  level  is  technologically 
feasible.  Clothes  washers  reaching  this 
standard  level  already  are  commercially 
available  in  both  V-  and  H-axis  models. 

II.  Introduction 

A.  Consumer  Overview 

The  Energy  Policy  and  Conservation 
Act,  as  amended,  specifies  that  the 
Department  must  consider,  for  amended 
stcmdards,  those  standards  that  “achieve 
the  maximum  improvement  in  energy 
efficiency  which  the  Secretary 
determines  is  technologically  feasible 
and  economically  justified”  and  which 
will  “result  in  significant  conservation 
of  energy.”  Accordingly,  today’s 
proposed  rule  would  be  amending  the 
energy  conservation  standard  for 
residential  clothes  washers. 

We  are  currently  establishing  a  new 
energy  efficiency  standard  for  clothes 
washers  that  will  amend  the  standard 
set  in  1994.  When  today’s  proposed 
standards  go  into  effect,  they  will 
essentially  require  more  efficient 
Standard  class  clothes  washers.  The 
efficiency  levels  can  be  met  by  either 
top  or  front  loading  machines.  The 
major  stakeholders,  including 
manufacturers  and  energy  efficiency 
advocates,  have  jointly  submitted  a 
proposed  clothes  washer  efficiency 
standard  to  the  Department  that  they 
both  feel  is  technically  feasible  and 
economically  justified.  The  proposed 
standard  would  go  into  effect  in  two 
stages.  The  first  stage  would  begin 
January  1,  2004,  and  require  that  all  new 
residential  clothes  washers  be  22 


percent  more  efficient  than  today’s 
baseline  clothes  washer.  The  second 
stage  would  begin  January  1,  2007,  and 
require  that  all  new  residential  clothes 
washers  be  35  percent  more  efficient 
than  today’s  baseline  clothes  washer. 

The  Department  has  reviewed  this 
proposal  and  its  analyses,  and  agrees 
that  the  standard  they  proposed  is 
technically  feasible  and  economically 
justified.  The  Department  therefore 
proposes  to  amend  the  energy 
conservation  standard  for  Standard  class 
clothes  washers  for  residential 
applications  as  recommended  in  the 
joint  stakeholders  proposal  and 
announce  a  public  hearing. 

As  a  result  of  today’s  proposed  rule, 
clothes  water  efficiency  standard  will 
provide  significant  energy  savings  and 
water  savings  to  the  nation.  The 
Department’s  analyses  indicates  that  the 
proposed  standards  would  save  an 
estimated  5.52  quads  of  energy  over  27 
years  (2004  to  2030).  That  is  equivalent 
to  saving  enough  electricity  to  light  16 
million  U.S.  homes  for  25  years,  while 
cutting  greenhouse  gas  emissions  by  an 
amount  equal  to  that  produced  hy  three 
million  cars  every  year.  This  proposed 
standard  level  would  result  in 
cumulative  greenhouse  gas  emission 
reductions  of  95.1  million  metric  tons 
(Mt)  of  carbon  dioxide  (CO2)  equivalent. 
Additionally,  air  pollution  would  be 
reduced  by  the  elimination  of  253.5 
thousand  metric  tons  of  nitrous  oxides 
(NOx)  and  28.1  thousand  metric  tons  of 
sulfur  dioxide  (SO2)  from  2004  to  2030. 
The  NOx  reductions  are  derived  from 
the  power  sector  and  household 
emissions.  The  SO2  reductions  are 
derived  only  from  household  emissions 
and  is  a  result  of  less  home  heating  oil 
and  LPG  being  used  in  oil-fired  and 
LPG-fired  water  heaters  for  water 
heating.^  DOE  is  seeking  comment  on 
what  will  be  the  likely  impact  of  EPA 
rules,  such  as  its  proposed  rule  to 
reduce  sulfur  levels  in  highway  diesel 
fuel,  on  home  heating  oil  sulfiu  levels 
and  household  SO2  emissions.  In  2020, 
the  standards  will  save  the  amount  of 
electricity  generated  by  15  large,  400 
megawatt,  power  plants.  ^  The  standards 
will  save  enough  water  to  supply  the 
needs  of  6.6  million  households  for  25 
years.  The  water  savings  will  reach  up 
to  11  trillion  gallons,  meaning  less  water 
needs  to  be  pumped  from  America’s 
aquifers  and  rivers,  and  less  strain  on 
many  of  the  nation’s  overtaxed  water 
and  sewer  systems.  In  total,  we 


*  The  Department  recognizes  that  the 
Environmental  Protection  Agency  is  considering 
regulations  which  could  affect  the  amount  of  sulfur 
in  home  heating  oil. 

2  DOE  estimates  that  standards  will  result  in  5 
coal-fired  and  11  gas-fired  power  plants  avoided. 


estimated  the  net  present  value  (NPV)  to 
the  nation  of  this  standard  to  be  $15.3 
billion  from  2004  to  2030. 

The  proposed  clothes  washer  energy 
efficiency  standard  will  not  impact 
clothes  washer  features  valued  by 
consumers.  For  instance,  consumers 
will  still  be  able  to  purchase  either  a  top 
loading  clothes  washer  or  a  front 
loading  machine,  whichever  they  prefer. 
The  energy  and  water  savings  will  result 
primarily  from  a  variety  of  design 
changes,  such  as  higher  spin  speeds, 
more  efficient  use  of  hot  water,  more 
sensitive  clothes  load  technologies, 
more  efficient  motors,  and  the  increased 
use  of  spray  rinse  cycles.  The 
Department  does  not  expect  the 
cleaning  ability  or  reliability  of  washing 
machines  to  be  compromised  by  the 
design  changes  anticipated  under  the 
proposed  clothes  washer  standard. 

The  Department  expects  the  purchase 
price  of  the  high  efficiency  clothes 
washers  (i.e.,  35  percent  efficiency 
increase)  to  be  approximately  $200 
higher  than  the  average  price  of  clothes 
washers  today.  Although  the  purchase 
cost  is  expected  to  increase,  the  energy 
and  water  efficiency  gains  will  result  in 
lower  washer-related  energy  costs  and 
water  costs,  saving  consiuners  $30  a 
year  on  their  utility  bills  and  18  gallons 
of  water  for  every  load  of  wash.  As  such, 
the  life  cycle  cost  analysis  estimates  that 
the  payback  period  for  the  high 
efficiency  machines  will  be 
approximately  7  years.  In  other  words, 
the  energy  and  water  cost  savings  will 
enable  the  average  consumer  to  recoup 
the  additional  $200  he/she  had  to  spend 
on  the  purchase  of  the  high  efficiency 
machine  in  7  years  through  the  energy 
and  water  cost  savings.  When  these 
savings  are  summed  over  the  lifetime  of 
the  high  efficiency  machine,  consumers 
will  save  $260,  on  average,  compared  to 
today’s  baseline  clothes  washing 
machines. 

B.  Authority 

Part  B  of  Title  III  of  the  Energy  Policy 
and  Conservation  Act,  Pub.  L.  94-163, 
as  amended  by  the  National  Energy 
Conservation  Policy  Act,  Pub.  L.  95- 
619,  by  the  National  Appliance  Energy 
Conservation  Act,  Pub.  L.  100-12,  by 
the  National  Appliance  Energy 
Conservation  Amendments  of  1988, 
Pub.  L.  100-357,  and  the  Energy  Policy 
Act  of  1992,  Pub.  L.  102-486  3  (the  Act 


3  Part  B  of  Title  III  of  the  Energy  Policy  and 
Conservation  Act,  as  amended  by  the  National 
Energy  Conservation  Policy  Act,  the  National 
Appliance  Energy  Conservation  Act,  the  National 
Appliance  Energy  Conservation  Amendments  of  . 
1988,  and  the  Energy  Policy  Act  of  1992,  is  referred 
to  in  this  notice  as  the  “Act.”  Part  B  of  Title  III  is 
codified  at  42  U.S.C.  6291  et  seq.  Part  B  of  Title  III 
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or  EPCA)  created  the  Energy 
Conservation  Program  for  Consumer 
Products  other  than  Automobiles.  The 
consumer  products  subject  to  this 
program  (often  referred  to  hereafter  as 
“covered  products”)  include  clothes 
washers. 

Under  the  Act,  the  program  consists 
essentially  of  three  parts;  testing, 
labeling,  and  Federal  energy 
conservation  standards.  The 
Department,  in  consultation  with  the 
National  Institute  of  Standards  and 
Technology,  amends  or  establishes  new 
test  procedures  for  each  of  the  covered 
products.  Section  323.  The  test 
procedures  measure  the  energy 
efficiency,  energy  use,  or  estimated 
annual  operating  cost  of  a  covered 
product  during  a  representative  average 
use  cycle  or  period  of  use.  They  must 
not  be  unduly  burdensome  to  conduct. 
Section  323(b)(3).  A  test  procediue  is 
not  required  if  DOE  determines  by  rule 
that  one  cannot  be  developed.  Section 
323(d)(1).  Test  procedures  appear  at  10 
CFR  Part  430,  Subpart  B. 

A  test  procedme  promulgated  under 
Section  323'of  the  Act  must  be 
reasonably  designed  to  produce  test 
results  which  measure  energy 
efficiency,  energy  use,  water  use  (in  the 
case  of  shower  heads,  faucets,  water 
closets  and  urinals),  or  estimated  annual 
operating  cost  of  a  covered  product 
during  a  representative  average  use 
cycle  or  period  of  use,  and  must  not  be 
unduly  burdensome  to  conduct.  EPCA, 
Section  323(b)(3).  A  test  procedure  is 
not  required  if  DOE  determines  by  rule 
that  one  cannot  be  developed.  EPCA, 
Section  323(d)(1).  One  hundred  and 
eighty  days  after  a  test  procediue  for  a 
product  is  adopted,  no  manufactiuer 
may  make  representations  with  respect 
to  energy  use,  efficiency  or  water  use  of 
such  product,  or  the  cost  of  energy 
consumed  by  such  product,  except  as 
reflected  in  tests  conducted  according  to 
the  DOE  procediue.  EPCA,  Section 
323(c)(2).  This  180-day  period  may  be 
extended  for  up  to  an  additional  180 
days  if  the  Secretary  determines  that  the 
requirements  of  Section  323(c)(2)  would 
impose  undue  burden.  EPCA,  Section 
323(c)(3). 

Section  323(e)  of  the  Act  requires 
DOE  to  determine  to  what  extent,  if  any, 
a  proposed  test  procedure  would  alter 
the  measured  energy  efficiency, 
measiued  energy  use  or  measured  water 
use  of  any  covered  product  as 
determined  under  the  existing  test 
procedure.  If  DOE  determines  that  an 


of  the  Energy  Policy  and  Conservation  Act,  as 
amended  by  the  National  Energy  Conservation 
Policy  Act  only,  is  referred  to  in  this  notice  as  the 
National  Energy  Conservation  Policy  Act. 


amended  test  procedure  would  alter  the 
measured  efficiency  or  measured  use  of 
a  covered  product,  DOE  is  required  to 
amend  the  applicable  energy 
conservation  standard  accordingly. 
EPCA,  Section  383(e)(2). 

The  Federal  Trade  Commission  (FTC) 
prescribes  rules  governing  the  labeling 
of  covered  products  after  DOE  publishes 
test  procedures.  Section  324(a).  The  FTC 
labels  indicate  the  annual  operating  cost 
for  the  particular  model  and  the  range 
of  estimated  annual  operating  costs  for 
other  models  of  that  product.  Section 
324(c)(1).  Disclosure  of  estimated 
operating  cost  is  not  required  if  the  FTC 
determines  that  such  disclosure  is  not 
likely  to  assist  consumers  in  making 
purchasing  decisions,  or  is  not 
economically  feasible.  In  such  a  case, 
the  FTC  must  require  a  different  useful 
measure  of  energy  consumption.  Section 
324(c).  At  the  present  time,  there  are 
Federal  Trade  Commission  rules 
requiring  labels  for  the  following 
products:  room  air  conditioners, 
furnaces,  clothes  washers,  dishwa.shers, 
water  heaters,  refrigerators,  refrigerator- 
freezers  and  freezers,  central  air 
conditioners  and  central  air 
conditioning  heat  pumps,  and 
fluorescent  lamp  ballasts. 

The  National  Appliance  Energy 
Conservation  Act  of  1987  amended  the 
Act  to  impose  prescriptive  standards 
(design  feature  requirements)  for  clothes 
washers  as  part  of  the  energy 
conservation  program  for  consumer 
products.  EPCA,  §  325(g),  42  U.S.C. 
6295(g).  The  design  featiue  requirement 
that  clothes  washers  shall  have  an 
unheated  rinse  option  was  effective  for 
appliances  maniijfactm'ed  on  or  after 
January  1, 1988.  The  Act  required  the 
Department  to  conduct  a  rulemaking  by 
January  1, 1990,  to  determine  if  the 
above  mentioned  standards  should  be 
amended.  The  Act  provided  that  any 
amendment  to  the  standards  would 
apply  to  products  manufactured  three 
years  after  the  rulemaking.  The  Fined 
Rule  was  issued  on  May  14, 1991,  and 
is  effective  for  products  manufactured 
on  or  after  May  14, 1994,  (hereinafter 
referred  to  as  the  May  1991  Final  Rule) 
which  required  top  loading  compact 
clothes  washers  (less  than  1.6  cubic  feet 
capacity)  to  have  an  energy  factor  (EF) 
of  0.90  cubic  feet/kilo  watt-hours/cycle 
(cu.ft/Kwh/cycle)  and  top  loading 
standard  clothes  washers  (1.6  cu.  ft.  or 
greater  capacity)  to  have  an  EF  of  1.18 
cu.  ft./Kwh/cycle).  56  FR  22279.  The 
Act  cdso  requires  the  Department  to 
conduct  a  subsequent  rulemaking  no 
later  than  five  years  after  the  date  of 
publication  of  the  previous  final  rule. 

Any  new  or  amended  standard  must 
be  designed  so  as  to  achieve  the 


maximum  improvement  in  energy 
efficiency  that  is  technologically 
feasible  and  economically  justified. 
Section  325(o)(2)(A). 

Section  325(o)(2)(B)(i)  provides  that 
before  DOE  determines  whether  a 
standard  is  economically  justified,  it 
must  first  solicit  comments  on  a 
proposed  standard.  After  reviewing 
comments  on  the  proposal,  DOE  must 
then  determine  that  the  benefits  of  the 
standard  exceed  its  burdens,  based,  to 
the  greatest  extent  practicable,  on  a 
weighing  of  the  following  seven  factors; 

(1)  The  economic  impact  of  the 
standard  on  the  manufacturers  and  on 
the  consumers; 

(2)  The  savings  in  operating  costs 
throughout  the  estimated  average  life  of 
the  covered  product  in  the  type  (or 
class)  compared  to  any  increase  in  the 
price,  initial  charges,  or  maintenance 
expenses; 

(3)  The  total  projected  amount  of 
energy,  or  as  applicable,  water,  savings 
likely  to  result  directly  firom  the 
standard; 

(4)  Any  lessening  of  the  utility  or  the 
performemce  of  the  covered  products 
likely  to  result  from  the  standard; 

(5)  The  impact  of  any  lessening  of 
competition,  as  determined  in  writing 
by  the  Attorney  General,  that  is  likely  to 
result  from  the  standard; 

(6)  The  need  for  national  energy  and 
water  conservation;  emd 

(7)  Other  factors  the  Secretary 
considers  relevant. 

In  addition.  Section  325(o)(2)(B)(iii), 
42  U.S.C.  6295(o)(2)(h)(iii),  establishes  a 
rebuttable  presumption  of  economic 
justification  in  instances  where  the 
Secretary  determines  that  “the 
additional  cost  to  the  consumer  of 
pmrchasing  a  product  complying  with 
an  energy  conservation  standard  level 
will  be  less  than  three  times  the  value 
of  the  energy,  and  as  applicable,  water, 
savings  during  the  first  year  that  the 
consumer  will  receive  as  a  result  of  the 
standard,  as  calculated  imder  the 
applicable  test  procedme.  *  *  *”The 
rebuttable  presumption  test  is  cm 
alternative  path  to  establishing 
economic  justification. 

Section  327  of  the  Act  addresses  the 
effect  of  Federal  rules  on  State  laws  or 
regulations  concerning  testing,  labeling, 
and  standards.  Generally,  all  such  State 
laws  or  regulations  are  superseded  by 
the  Act  unless  specifically  exempted  in 
Section  327.  The  Department  cem  grant 
a  waiver  of  preemption  in  accordance 
with  the  procedures  and  other 
provisions  of  Section  327(d)  of  the  Act. 
42  U.S.C.  6297(d). 
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C.  Background 

1.  Ciurent  Standards 

The  existing  clothes  washer  efficiency 
standards  have  been  in  effect  since 
1994.  Energy  efficiency  for  a  clothes 
washer  is  measvued  in  terms  of  an 
energy  factor  (EF),  which  measures 
overall  clothes  washer  efficiency,  in 
terms  of  cubic  feet  per  kilowatt-hour  per 
cycle,  and  is  determined  by  the  DOE  test 
procediue.  10  CFR  Part  430,  Subpart  B, 
Appendix  J.  The  current  clothes  washer 
efficiency  standards  are  as  follows: 

•  Top  loading,  compact  (less  than  1.6 
cubic  feet  capacity),  EF  =  0.90. 

•  Top  loading,  standard  {1.6  cubic 
feet  or  greater  capacity),  EF  =  1.18. 

•  Top  loading,  semi-automatic,  must 
have  an  unheated  rinse  option. 

•  Front  loading,  must  have  an 
unheated  rinse  option. 

•  Suds  saving,  must  have  an 
unheated  rinse  option. 

2.  History  of  Previous  Rulemakings 

On  November  14, 1994  DOE 
published  an  Advance  Notice  of 
Proposed  Rulemaking  (ANOPR).  59  FR 
56423.  On  November  19,  1998,  DOE 
published  a  Supplemental  ANOPR. 
(Hereafter  referred  to  as  the  1998 
Supplemental  ANOPR.)  63  FR  64344.  In 
the  1998  Supplemental  ANOPR,  we 
provided  interested  persons  an 
opportunity  to  comment  on: 

(1)  The  product  classes  that  we 
propose  to  analyze; 

(2)  The  analytical  framework,  models 
[e.g.,  the  Government  Regulatory  Impact 
Model  (GRIM)),  and  tools  (e.g.,  a  Monte 
Carlo  sampling  methodology,  and  life¬ 
cycle-cost  (LCC)  and  national  energy 
savings  (NES)  spreadsheets)  that  we 
plan  to  use  in  performing  analyses  of 
the  impacts  of  standards;  and 

(3)  Tne  results  of  preliminary  analyses 
for  LCC,  payback  and  national  energy 
savings  contedned  in  the  Preliminary 
Technical  Support  Document:  Energy 
Efficiency  Standards  for  Consumer 
J’roducts:  Clothes  Washers  (TSD)  dated 

October  1998  and  summarized  in  the 
1998  Supplemental  ANOPR. 

3.  Process  Improvement 

The  fiscal  year  (FY)  1996 
appropriations  legislation  imposed  a 
moratorium  on  proposed  or  final  rules 
for  appliance  efficiency  standards  for 
FY  1996.  Public  Law  104-134.  Diuing 
the  moratorium,  the  Department 
examined  the  appliance  standards 
program  and  how  it  was  working. 
Congress  advised  DOE  to  correct  the 
standards-setting  process  and  to  bring 
together  stakeholders  (such  as 
manufactmers  and  environmentalists) 
for  assistance.  We  consulted  with 


energy  efficiency  groups,  manufacturers, 
trade  associations,  state  agencies, 
utilities  and  other  interested  parties  to 
provide  input  to  the  process  used  to 
develop  appliance  efficiency  standards. 

As  a  result,  on  July  15, 1996,  the 
Department  published  a  Final  Rule: 
Procedures  for  Consideration  of  New  or 
Revised  Energy  Conservation  Standards 
for  Consumer  Products  (referred  to  as 
the  Process  Rule)  (61  FR  36974), 
codified  at  10  CITl  Part  430,  Subpart  C, 
Appendix  A.  DOE  completed  this 
review  and  decided  to  use  the  Process 
Rule,  to  the  extent  possible,  in  the 
development  of  the  revised  clothes 
washer  standards. 

We  developed  an  analytical 
framework  for  the  clothes  washer 
standards  rulemaking  for  our 
stakeholders.  The  analytical  framework 
described  the  different  analyses  (e.g., 

LCC,  payback  and  manufacturing 
impact  analyses  (MIA))  to  be  conducted, 
the  method  for  conducting  them,  the  use 
of  new  LCC  and  national  energy  savings 
(NES)  spreadsheets,  and  the -relationship 
between  the  various  analyses.  We  have 
conducted  several  meetings,  workshops 
and  discussions  regarding  energy 
efficiency  standards  for  clothes  washers. 
These  workshops  included  discussions 
on  proposed  design  options  and  a 
preliminary  engineering  analysis  on 
November  15, 1996;  development  of  an 
analytical  framework  for  appliance 
standards  rulemaking  on  July  23, 1997; 
and  development  of  two  new 
spreadsheet  tools  for  LCC  and  NES  on 
March  11, 1998.  We  conducted  public 
hearings  on  December  15, 1998,  to 
receive  additional  comments  on  the 
1998  Supplemental  ANOPR  and  on  July 
22, 1999,  to  discuss  the  process, 
analytical  tools  and  uncertainties  with 
the  test  procedures. 

In  this  rulemaking  we  incorporated 
the  recommendations  made  by  the 
Advisory  Committee  on  Appliance  * 
Energy  Efficiency  Standards  on  April 
21, 1998.  (Advisory  Committee,  No.  96). 
These  recommendations  relate  to  using 
the  full  range  of  consumer  marginal 
energy  prices  (CMEP)  in  the  LCC 
analysis  (replacing  the  use  of  national 
average  energy  prices),  defining  a  range 
of  energy  price  futures  for  each  fuel 
used  in  the  economic  analyses  and 
defining  a  range  of  primary  energy 
conversion  factors  and  associated 
emission  reductions,  based  on  the 
generation  displaced  by  energy 
efficiency  standards  for  each 
rulemaking.  We  discuss  how  these 
recommendations  have  been 
incorporated  in  the  discussions  on 
methodology  (Section  FV).  Marginal 
energy  prices  are  used  in  the  LCC, 
payback  and  NES  analyses.  Because  the 


NES  results  are  inputs  to  the  analyses 
for  utility,  emissions  and  employment; 
these  analyses  are  also  impacted  by 
using  marginal  rates. 

4.  Test  Procedures 

Federal  test  procedures  for  clothes 
washers  were  first  established  in  1977. 
Simultaneous  with  the  rulemaking  for 
clothes  washer  standards,  the 
Department  was  also  in  the  process  of 
revising  the  clothes  washer  test 
procedure.  The  Department  needed  to 
address  a  number  of  innovative 
technologies  for  which  there  were  no 
test  procedures.  A  number  of  proposals 
were  published,  one  on  December  22, 
1993,  (58  FR  67710)  and  another  on 
March  23, 1995.  60  FR  15330.  In  its 
comments  to  the  March,  1995  proposed 
rule,  AHAM  requested  that  DOE  adopt 
an  additional  new  test  procedure,  based 
on  current  consumer  habits,  which 
would  be  used  in  considering  the 
revision  of  the  clothes  washer  energy 
conservation  standards,  and  would  go 
into  effect  upon  issuance  of  standards. 

On  April  22, 1996,  the  Department 
issued  a  supplemental  Notice  of 
Proposed  Rulemaking  proposing  such  a 
new  test  procedure.  Appendix  Jl,  as 
well  as  certain  additional  revisions  to 
the  currently  applicable  test  procedure 
in  Appendix  J  to  Subpart  B  of  10  CFR 
Part  430.  61  FR  17589.  The 
supplemental  notice  was  published  to 
seek  conunents  on  whether  DOE  should 
adopt  the  AHAM  recommended  test 
procediue  with  certain  changes.  The 
Final  Rule,  published  on  August  27, 
1997,  adopted  this  recommendation.  62 
FR  45484.  Appendix  J  is  the  ciurent 
applicable  test  procedure.  Appendix  Jl 
is  informational  and  will  not  become 
mandatory  until  the  energy  conservation 
standards  of  this  rule  become  effective. 
Appendix  Jl  includes  a  modified  energy 
factor  (MEF)  which  replaces  the  EF. 
Contrasting  with  the  previous  EF 
(energy  factor)  descriptor,  the  MEF 
descriptor  incorporates  clothes  dryer 
energy  by  consideration  of  the 
remaining  moisture  content  (RMC)  of 
clothes  leaving  the  clothes  washer. 

Other  substantive  differences  between 
the  test  procediues  include  using 
different  water  temperatiues  for  testing 
and  using  cloth  loads  in  Jl  and  not  in 
J.  The  issuance  of  the  Final  Rule  was  a 
major  step  in  accelerating  the 
development  of  clothes  washer 
standards  because  it  provided  the  basis 
upon  which  the  energy  and  water 
consumption,  as  well  as  the 
manufacturing  costs  would  be 
submitted. 
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III.  General  Discussion 

A.  Test  Procedure  . 

As  part  of  the  July  15,  1996,  Process 
Rule  (61  FR  36974),  we  stated  that  a 
final  modified  test  procedure  would  he 
issued  prior  to  the  notice  of  proposed 
rulemaking  on  standards.  The  process 
described  in  this  rule  provides  for 
greatly  enhanced  opportunities  for 
public  input,  improved  analytical 
approaches,  and  encouragement  of 
consensus-based  standards.  Section  7, 
Test  Procedures,  of  the  Process  Rule 
provides  that  modifications  in  test 
procedures  will  be  proposed  before 
revised  standards  Me  proposed.  Today’s 
proposed  revisions  to  the  clothes 
washer  test  procedures  follows  the 
process  in  the  Process  Rule  in  that  the 
Final  Rule  for  test  procedures  was 
published  on  August  27,  1997,  with  the 
exception  of  today’s  proposed  revisions 
to  the  test  procedure  language  as 
recommended  by  clothes  washer 
manufacturers  and  energy  conservation 
advocates.  (Joint  Comment,  No.  204) 

During  this  standards  rulemaking,  it 
was  discovered  that  the  test  cloth  to  be 
used  for  determining  the  RMC  was 
giving  inconsistent  results.  Over  the 
approximately  20  yeM  period  that  the 
original  clothes  washer  and  clothes 
dryer  test  procedures  have  been  used, 
no  variations  or  inconsistency  of  washer 
or  dryer  test  results  had  been  attributed 
to  variations  in  the  test  cloths.  A 
significant  inconsistency  in  RMC  test 
results  imder  the  new  Appendix  Jl 
procedure  was  noted  by  Alliance 
Laundry  Systems  LLC  and  was  brought 
to  the  Department  of  Energy’s  attention 
in  a  letter  dated  June  7, 1999.  (Alliance 
Laundry  Systems,  No.  179).  In  the  tests 
referred  to  in  this  letter,  which  were  run 
at  Intertek  Testing  Services  (ITS),  the 
RMC  values  that  were  obtained  in  one 
machine  with  two  different  lots  of 
energy  test  cloths  differed  by  over  11 
percentage  points  (67.9%  versus 
56.0%).  When  these  two  lots  of  energy 
test  cloth  were  run  through  a  second 
machine,  a  similar  difference  in  RMC 
occurred. 

The  effect  of  RMC  on  MEF  can  be 
substantial,  particularly  for  washers 
which  are  more  efficient  with  respect  to 
electrical  consumption  and  use  of  hot 
water.  The  following  scenario 
illustrates:  For  a  high  efficiency 
horizontcd  axis  washer,  an  18%  increase 
in  RMC  (54.5%-64.5%)  will  result  in  a 
13%  decrease  in  MEF  (1.52-1.33).  For  a 
lower  efficiency  washer,  a  17%  increase 
in  RMC  (57.7%-67.7%)  will  result  in 
only  a  6%  decrease  in  MEF  (0.82-0.77). 

The  Department  investigated  possible 
causes  for  the  inconsistent  test  results, 
and  results  are  summarized  in  the  DOE 


report,  “Development  of  a  Standeurdized 
Energy  Test  Cloth  for  Measuring 
Remaining  Moisture  Content  in  a 
Residential  Clothes  Washer,’’  May  2000. 
(DOE,  No.  200).  As  part  of  our 
investigation  into  the  cause  of  these 
discrepancies,  we  found  that  various 
lots  of  test  cloth  will  yield  inconsistent 
RMC  results.  To  understand  the  effects 
of  operating  variables  and  cloth 
specifications,  it  was  necessary  to 
conduct  laboratory  tests  to  determine 
RMC.  To  insure  that  test  results  would 
not  be  influenced  or  biased  by  any 
manufacturer’s  product  (clothes 
washer),  we  used  an  extractor  to  remove 
moisture  content.  An  extractor  is  a 
centrifuge — ^basically  a  rotating  basket 
that  has  a  controllable  speed  to  produce 
a  variety  of  centrifugal  forces.  The  speed 
was  varied  to  impose  different 
centripetal  accelerations  on  the  test 
load.  These  accelerations  are  reported  in 
terms  of  gravitational  acceleration  (g). 
We  also  soak  the  cloth  in  a  tub  at 
controlled  temperature  rather  than  use 
the  agitated  soak  cycle  provided  by  a 
typical  washer.  The  RMC  tests  closely 
resembles  those  specified  in  the  energy 
test  procedure. 

An  extractor  based  test  has  been 
established  to  examine  RMC  values  at 
different  gravitational  forces  (g-forces). 

A  correction  factor  is  derived  by  which 
the  deviation  between  a  new  production 
batch  of  test  cloth  and  a  standard 
reference  test  cloth  is  measured.  This 
deviation  is  measured  as  the  root  mean 
square  between  the  set  of  measured 
RMC  values  and  the  set  of  standard 
RMC  values.  If  this  absolute  deviation  is 
below  2%,  then  no  correction  factors  are 
needed  in  MEF  tests  using  that  batch  of 
cloth.  If  the  absolute  root-mean-square 
(RMS)  difference  between  the  cloth 
RMC  values  and  stemdard  RMC  values  is 
above  2%,  then  correction  factors  may 
be  applied  when  using  the  cloth  to  test 
the  IvffiF  of  a  clothes  washer. 

As  part  of  this  rulemaking,  we  have 
included  revisions  to  the  test  procedure 
based  on  our  proposed  language 
addressed  in  the  May  2000  report 
dealing  with  the  energy  test  cloth,  RMC, 
extractor  testing  and  the  correction 
factor  and  Joint  Stakeholders  Comment. 
(Joint  Comment  No.  204).  In  addition, 
we  incorporated  AHAM’s  comments 
and  Joint  Stakeholders  Comment 
requesting  minor  editorial  changes  to 
help  clarify  both  Appendix  J  and  Jl. 
(AHAM  ,  Nos.  197  and  199,  and  Joint 
Comment  No.  204).  These  changes  have 
been  included  in  their  entirety  in  this 
rulemaking  pertaining  to  the  test 
procedme. 


B.  Technological  Feasibility 

1.  General 

There  are  or  have  been  clothes 
washers  in  the  market  at  all  of  the 
efficiency  levels  analyzed  in  today’s 
notice.  Therefore,  the  Department 
believes  all  of  the  efficiency  levels 
discussed  in  today’s  notice  are 
technologically  feasible. 

2.  Maximum  Technologically  Feasible 
Levels 

Under  the  guidelines  in  the  Process 
Rule,  DOE  will  eliminate  from 
consideration,  early  in  the  process,  any 
design  option  which  is  not  practicable 
to  manufacture,  install,  or  service,  will 
eliminate  product  utility  features  or  for 
which  there  are  safety  concerns  that  can 
not  be  resolved.  In  order  to  conduct  the 
screening  analysis,  the  Department 
gathers  information  regarding  ail  current 
technology  options  and  prototype 
designs.  In  consultation  with  interested 
parties,  the  Department  develops  a  list 
of  design  options  for  consideration  in 
the  rulemaking.  All  technologically 
feasible  design  options  are  candidates  in 
this  initial  assessment.  We  did  not  reject 
any  design  options  from  consideration 
in  this  rulemaking. 

The  Department  considers  design 
Options  technologiccdly  feasible  if  they 
are  already  in  use  by  the  respective 
industry  or  research  has  progressed  to 
the  development  of  a  working 
prototype.  The  Process  Rule  sets  forth  a 
definition  of  technological  feasibility  as 
follows:  “Technologies  incorporated  in 
commercicdly  available  products  or  in 
working  prototypes  will  be  considered 
technologically  feasible.”  10  CFR  430, 
Subpart  C,  Appendix  A(4)(a)(4)(I). 

When  we  amend  or  consider  new 
standards,  we  must  consider  those  that 
“shall  be  designed  to  achieve  the 
maximiun  improvement  in  energy 
efficiency  which  the  Secretary 
determines  is  technologically  feasible 
and  economically  justified.”  (Section 
325  (1)(2)(A)).  For  this  clothes  washer 
rulemaking,  the  Department  determined 
that  a  50%  reduction  in  the  energy  use 
of  the  baseline  model  (corresponding  to 
an  MEF  of  1.634)  is  the  maximum 
technologically  feasible  level  for  the 
Standard  class  (1.6  ft.^  or  greater 
capacity).  This  determination  was  based 
on  information  relative  to  existing 
technology  options  and  prototype 
designs.  In  consultation  with  interested 
parties,  the  Department  developed  a  list 
of  design  options  for  consideration.  All 
technologically  feasible  design  options 
were  candidates  in  this  initial 
assessment.  Furthermore,  the  clothes 
washer  rulemaking  analysis  was 
originally  performed  using  the  design 
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option  approach.  Using  this  approach, 
information  was  gathered  on  all  possible 
energy  saving  design  options.  The 
Department  gathered  design  option 
information  from  previous  clothes 
washer  analyses,  trade  publications, 
industry  research  organizations,  product 
brochures  from  domestic  and  foreign 
manufacturers,  and  appliance 
conferences,  including  the  International 
Appliance  Techniccd  Conference 
(lATC).  The  “Draft  Report  on  Design 
Options  for  Clothes  Washers”  and 
“Draft  Report  on  the  Preliminary 
Engineering  Analysis  for  Clothes 
Washers”  provide  details  on  the 
potential  technologies.  (Clothes  Washer 
Public  Workshop,  No.  55B  and  55C). 

3.  Product  Classes 

DOE  divides  clothes  washers  into 
classes  based  on  the  size  and  features, 
e.g.,  suds  saving.  For  the  existing 
standards,  DOE  defines  residential 
clothes  washers  in  the  following  classes: 

•  Top  loading,  compact  (less  than  1.6 
cubic  feet  capacity): 

•  Top  loading,  standard  (1.6  cubic 
feet  or  greater  capacity); 

•  Top  loading,  semi-automatic; 

•  Front  loading;  and 

•  Suds  saving. 

The  Department  is  proposing  to 
maintain  the  current  definitions  for  all  - 
these  product  classes.  For  this 
rulemaking,  the  Department  is 
proposing  to  maintain  the  current 
requirements  for  the  Semi-Automatic 
Top-Loading  emd  Suds  Saving  classes. 

In  the  May  1991  Final  Rule,  these 
classes  were  not  subject  to  minimum 
energy  conservation  standards  because 
they  represented  a  small  portion  of  the 
market,  and  due  to  a  lack  of  adequate 
information  to  analyze  them.  The 
standard  for  these  classes  will  continue 
to  be  “not  applicable,”  except  for  the 
1988  requirement  of  an  unheated  rinse 
water  option. 

C.  Energy  Savings 
1.  Determination  of  Savings 

The  Department  forecasted  energy 
savings  through  the  use  of  a  national 
energy  savings  (NES)  spreadsheet, 
which  forecasted  energy  savings  over 
the  period  of  analysis  for  candidate 
standards  relative  to  the  base  case.  The 
Department  quantified  the  energy 
savings  that  would  be  attributable  to  a 
standard  as  the  difference  in  energy 
consumption  between  the  candidate 
standards  case  and  the  base  case.  The 
base  case  represents  the  forecast  of 
energy  consumption  in  the  absence  of 
amended  mandatory  efficiency 
standards. 

The  NES  spreadsheet  model  is 
described  in  Section  IV.e  of  this  notice. 


infra,  and  in  Chapters  9  and  10  of  the 
TSD.  The  NES  spreadsheet  model  first 
calculates  the  energy  savings  in  site 
energy.  The  energy  savings  to  the  nation 
is  expressed  in  quads,  that  is, 
quacfrillions  of  British  thermal  imits 
(Btus). 

2.  Significance  of  Savings 

Under  Section  325(o)(3)(B)  of  the  Act, 
the  Department  is  prohibited  from 
adopting  a  standard  for  a  product  if  that 
standard  would  not  result  in 
“significant”  energy  savings.  While  the 
term  “significant”  has  never  been 
defined  in  the  Act,  fhe  U.S.  Court  of 
Appeals,  in  768  F.2d  1355, 1373  (D.C. 
Cir.  1985),  concluded  that  Congressional 
intent  in  using  the  word  “significant” 
was  to  mean  “non-trivial.” 

D.  Rebuttable  Presumption 

The  National  Appliance  Energy 
Conservation  Act  established  new 
criteria  for  determining  whether  a 
standard  level  is  economically  justified. 
Section  325(o)(2)(B)(iii)  states: 

“If  the  Secretary  finds  that  the  additional 
cost  to  the  consumer  of  purchasing  a  product 
complying  with  an  energy  conservation 
standard  level  will  be  less  than  three  times 
the  value  of  the  energy  *  *  *  savings  during 
the  first  year  that  the  consumer  will  receive 
as  a  result  of  the  standard,  as  calculated 
under  the  applicable  test  procedure,  there 
shall  be  a  rebuttable  presumption  that  such 
standard  level  is  economically  justified.  A 
determination  by  the  Secretary  that  such 
criterion  is  not  met  shall  not  be  taken  into 
consideration  in  the  Secretary’s 
determination  of  whether  a  standard  is 
economically  justified.” 

If  the  increase  in  initial  price  of  an 
appliance  due  to  a  conservation 
standard  would  repay  itself  to  the 
consumer  in  energy  savings  in  less  than 
three  years,  then  we  presume  that  such 
standard  is  economically  justified.'*  This 
presumption  of  economic  justification 
can  be  rebutted  upon  a  proper  showing. 

E.  Economic  Justification 

As  noted  earlier.  Section 
325(o)(2)(B)(i)  of  the  Act  provides  seven 
factors  to  be  evaluated  in  determining 
whether  a  conservation  standard  is 
economically  justified. 

1.  Economic  Impact  on  Manufacturers 
and  Consumers 

The  July  1996  Process  Improvement 
Rule  established  procedures, 
interpretations  and  policies  to  guide  the 
Depcirtment  in  the  consideration  of  new 


For  this  calculation,  the  Department  calculated 
cost-of-operation  based  on  the  DOE  test  procedures 
with  assumed  usage  shown  in  Chapter  7  of  the  TSD. 
Consumers  that  use  the  clothes  washer  less  will 
experience  a  longer  payback  while  those  that  use 
them  more  will  have  a  shorter  payback. 


or  revised  appliance  efficiency 
standards  (Procedures  for  Consideration 
of  New  or  Revised  Energy  Conservation 
Standards  for  Consumer  products).  61 
FR  36974  (July  15, 1996).  Key  objectives 
of  the  rule  have  direct  bearing  on  the 
implementation  of  manufacturer  impact 
analyses.  First,  the  Department  will 
utilize  an  annual  cash  flow  approach  in 
determining  the  quantitative  impacts  on 
manufacturers.  This  includes  a  short¬ 
term  assessment  based  on  the  cost  and 
capital  requirements  during  the  period 
between  the  announcement  of  a 
regulation  and  the  time  when  the 
regulation  comes  into  effect,  and  a  long¬ 
term  assessment.  Impacts  analyzed 
include  industry  net  present  value,  cash 
flows  by  year,  changes  in  revenue  and 
income,  and  other  measures  of  impact, 
as  appropriate.  Second,  the  Department 
will  analyze  and  report  the  impacts  on 
different  types  of  manufacturers,  with 
particular  attention  to  impacts  on  small 
manufactmers.  Third,  the  Department 
will  consider  the  impact  of  standards  on 
domestic  manufacturer  employment, 
manufacturing  capacity,  plant  closures 
and  loss  of  capital  investment.  Finally, 
the  Department  will  take  into  account 
cumulative  impacts  of  different  DOE 
regulations  on  manufacturers. 

For  consumers,  measures  of  economic 
impact  are  the  changes  in  purchase 
price  and  annual  energy  expense.  The 
purchase  price  and  annual  energy 
expense,  i.e.,  life-cycle  cost,  of  each 
standard  level  are  presented  in  Chapter 
7  of  the  TSD.  Under  Section  325  of  the 
Act,  the  life-cycle  cost  analysis  is  a 
separate  factor  to  be  considered  in 
determining  economic  justification. 

2.  Life-Cycle  Cost  (LCC) 

One  measure  of  the  effect  of  proposed 
standards  on  consumers  is  the  change  in 
operating  expense  as  compared  to  the 
change  in  purchase  price,  both  resulting 
from  standards.  This  is  quantified  by  the 
difference  in  the  LCC  between  the 
baseline  and  the  more  efficient 
technologies  for  the  clothes  washers 
analyzed.  The  LCC  is  the  sum  of  the 
purchase  price  and  the  operating 
expense,  including  installation  and 
maintenance  expenditures,  discounted 
over  the  lifetime  of  the  appliance. 

For  each  clothes  washer,  we 
calculated  the  life-cycle  costs  for  six 
efficiency  levels:  20,  25,  35,  40,  and 
50%  reduction  in  the  energy  use  of  the 
baseline  model.  In  addition,  a  two-step 
standard  as  proposed  by  the  Joint 
Stakeholders  Comment  was  analyzed.  A 
distribution  of  discount  rates  averaging 
6.1%  was  used  in  the  calculations.  The 
consumer  is  assumed  to  piuchase  a 
clothes  washer  in  2004  or  2007  (for  step 
2  of  the  Joint  Stakeholders  Comment). 
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Price  forecasts  are  taken  from  the  1999 
Annual  Energy  Outlook  of  the  Energy 
Information  Administration  (DOE/EIA- 
0383).  Chapter  7  of  the  TSD  contains  the 
details  of  the  life-cycle  cost  calculations 
including  those  considered  under  factor 
seven  below,  infra. 

3.  Energy  Savings 

While  significant  conservation  of 
energy  is  a  separate  statutory 
requirement  for  imposing  an  energy 
conservation  standard,  the  Act  requires 
DOE,  in  determining  the  economic 
justification  of  a  standard,  to  consider 
the  total  projected  energy  savings  that 
are  expected  to  result  directly  fi’om 
revised  standards.  The  Department  used 
the  NES  spreadsheet  results,  discussed 
earlier,  in  its  consideration  of  total 
projected  savings.  The  savings  are 
provided  in  Section  V  of  today’s  notice. 

4.  Lessening  of  Utility  or  Performance  of 
Products 

This  factor  cannot  be  quantified.  In 
establishing  classes  of  products  the 
Department  tries  to  eliminate  any 
degradation  of  utility  or  performance  in 
the  products  under  consideration  in  this 
rulemaking. 

An  issue  of  utility  that  was 
considered  in  this  rule  concerns  the 
consumer  utility  of  V-axis  and  H-axis 
machines.  We  conducted  consumer 
focus  groups  and  a  conjoint  analysis 
study  to  address  this  issue. 

5.  Impact  of  Lessening  of  Competition 

It  is  important  to  note  that  this  factor 
has  two  parts;  on  the  one  hand,  it 
assumes  that  there  could  be  some 
lessening  of  competition  as  a  result  of 
standards;  and  on  the  other  hand,  it 
directs  the  Attorney  General  to  gauge 
the  impact,  if  any,  of  that  effect. 

In  order  to  assist  the  Attorney  General 
in  making  such  a  determination,  the 
Department  will  provide  the  Attorney 
General  with  copies  of  this  notice  and 
the  Technical  Support  Document  for 
review. 

6.  Need  of  the  Nation  To  Conserve 
Energy 

Most  of  the  non-monetary  benefits  of 
the  proposed  standard  are  likely  to  be 
reflected  in  improvements  to  the 
environment,  rather  than  in  the  secmity 
or  reliability  of  the  Nation’s  energy 
system.  We  report  the  environmental 
effects  in  Section  V  of  today’s  notice. 

7.  Other  Factors 

This  provision  allows  the  Secretary  of 
Energy,  in  determining  whether  a 
standard  is  economicdly  justified,  to 
consider  any  other  factors  that  the 
Secretary  deems  to  be  relevant.  Section 


325(o)(2)(B){i)(VI),  42  U.S.C. 
6295(o)(2)(B)(i){VI). 

Under  this  factor,  we  considered  the 
water  savings  from  each  standard  level. 
The  Department  received  numerous 
comments  asking  for  the  inclusion  of  a 
water  factor  standard  in  addition  to  the 
MEF  standard.  (City  of  Austin,  No.  105 
at  1;  City  of  Bellingham,  Washington, 
Department  of  Public  Works,  No.  106  at 
1;  Lower  Colorado  River  Authority 
(LRCA),  No.  109  at  1;  Amy  Vicker  and 
Associates,  Inc.,  No.  110  at  1;  City  of 
San  Diego,  No.  123  at  1;  City  of  Santa 
Barbara,  Public  Works  Department,  No. 
125  at  1;  City  of  Seattle,  No.  126  at  2; 
Santa  Clara  Valley  Water  District,  No. 

127  at  1;  American  Water  Works 
Association,  No.  149  at  1;  City  of 
Redmond,  Office  of  the  Mayor,  No.  153 
at  1;  Massachusetts  Water  Resources 
Authority,  No.  152  at  4;  State  of  New 
Mexico,  Office  of  the  State  Engineer,  No. 
158  at  1).  As  stated  previously,  the 
Department  is  considering  water  savings 
as  a  factor  in  determining  the  economic 
justification  of  the  clothes  washer 
standard  level.  However,  the 
Department  does  not  have  the  authority 
to  prescribe  a  minimum  water  factor 
standard. 

Another  factor  that  the  Depeirtment 
considered  is  the  life-cycle  cost  impacts 
on  those  subgroups  of  consumers  who, 
if  forced  by  standards  to  purchase  more 
efficient  washers,  would  choose  to 
repair  their  existing  machines. 

IV.  Methodology 

The  methodology  to  be  used  in  this 
rulemaking  was  described  in  the  1998 
Supplemental  ANOPR  and 
accompanying  TSD.  In  this  section  we 
will  discuss  comments  and  changes  in 
the  methodology.  These  changes  were 
performed  because  new  data  was 
obtained  or  in  response  to  comments 
received  after  publication  of  the  1998 
Supplemental  ANOPR. 

In  general,  when  information  is  based 
on  periodic  forecasts  and  surveys  such 
as  the  Annual  Energy  Outlook  (AEO) 
forecasts  of  energy  prices  and  the 
Residential  Energy  Consumption 
Survey,  both  from  the  Energy 
Information  Administration  (EIA),  we 
try  to  use  the  latest  available 
information.  The  analysis  in  support  of 
this  proposed  rule  was  performed  using 
RECS93  and  AEO  1999  data.  Just  prior 
to  publication  of  this  proposed  rule  both 
RECS97  and  AE02000  data  became 
available.  Although  we  do  not  expect  a 
significcmt  difference  in  results  by 
updating  to  RECS97  and  AE02000,  we 
intend  to  use  this  updated  information 
for  the  final  rule.  We  seek  comment  on 
the  use  of  the  most  current  REGS  and 
AEO  data. 


A.  Product  Classes 

The  Supplemental  ANOPR  contained 
three  proposals  regarding  clothes 
washer  product  classes.  The  first 
proposal  suggested  eliminating  the 
Semi-Automatic  Top-Loading,  Front- 
Loading  and  Suds  Saving  classes 
identified  in  the  May  1991  Final  Rule. 

In  its  second  proposal,  the  Department 
proposed  to  increase  the  compact  class 
to  include  all  clothes  washers  with  a 
volume  less  than  2.0  cubic  feet.  The 
third  proposal  was  to  not  establish 
separate  classes  for  Horizontal  and 
Vertical-axis  clothes  washers. 

The  Department  received  no 
comments  on  its  proposal  to  eliminate 
the  Semi-Automatic  Top-Loading  and 
Suds  Saving  classes.  In  the  May  1991 
Final  Rule,  these  classes  were  not 
subject  to  minimum  energy 
conservation  standards  because  they 
represented  a  small  portion  of  the 
market,  and  due  to  a  lack  of  adequate 
information  to  analyze  them.  However, 
the  1988  standard  requiring  an  unheated 
rise  option  is  still  applicable  to  these 
classes.  Given  the  continued  absence  of 
information  available  to  analyze  these 
classes  and  ensme  that  they  could  meet 
the  proposed  standard  levels,  the 
Department  is  proposing  to  maintain 
these  product  classes  but  not  to  subject 
them  to  minimum  energy  conservation 
standards.  However,  the  unheated  rise 
water  option  is  still  applicable  to  these 
'classes. 

DOE  received  several  comments 
regarding  changing  the  definition  of  the 
compact  clothes  washers  class 
maximum  capacity,  from  1.6  cubic  feet 
to  2.0  cubic  feet.  Whirlpool  believes  that 
this  re-definition  for  the  compact  class 
would  better  reflect  the  actual  product 
offerings  that  exist  in  the  marketplace 
which  range  fi’om  1.6  to  1.96  cubic  feet. 
(Whirlpool,  No.  141  at  3).  Amana 
Appliances  is  not  opposed  to  the 
change.  (Amana,  No.  146  at  1).  ACEEE 
and  American  Water  Works  Association 
(AWWA)  also  find  this  proposal 
acceptable.  (ACEEE,  No.  150  at  4  and 
AWWA,  No.  149  at  4).  Maytag  is 
concerned  that  a  clothes  washer  at  2.0 
cubic  feet,  if  not  subjected  to  the  same 
standard  as  full  size  washers  will 
become  a  relatively  larger  volume  seller. 
This  would  result  in  a  reduction  in  the 
potential  national  energy  and  water 
savings  of  the  standard  and  may  place 
some  manufactmers  that  have  complied 
with  more  stringent  standards  at  a 
competitive  disadvantage.  Accordingly, 
Maytag  recommends  that  the 
Department  develops  safeguards  as 
retail  market  share  or  product  sales 
volume  limits  which,  if  exceeded, 
would  require  the  product  to  meet  the 
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same  energy  standards  as  full-size 
washers.  {Maytag,  No.  137  at  4-5).  PG&E 
supported  changing  the  “compact”  size 
to  2.0  cubic  feet,  up  from  1.6  cubic  feet 
under  the  condition  that  the  “compact” 
washers  are  required  to  at  least  meet  the 
25  percent  more  efficient  standard  level. 
(PG&E,  No.  189  at  1). 

We  received  several  comments  in 
support  of  maintaining  the  current  limit 
of  1.6  cubic  feet  for  the  compact  class. 
(Northwest  Energy  Efficiency  Alliance, 
No.  131  at  3;  the  Northwest  Power 
Planning  Council,  No.  135  at  2;  Bosch, 
No.  142  at  1;  and  Miele,  No.  156.at  1). 
GEA  opposed  the  change  in  definition 
because  it  believed  there  is  substantial 
room  for  these  products  to  increase  their 
efficiency.  (GEA,  No.  143  at  11).  The 
Oregon  Office  of  Energy  commented 
that  the  new  2.0  cu.  ft.  definition  puts 
a  significantly  greater  number  of  more 
efficient  machines  in  the  compact  class. 
For  this  reason  it  will  insist  that  the 
Depcutment  conduct  enough  of  an 
analysis  on  this  class  of  products  to 
justify  raising  the  standard  for  this  class. 
(Oregon,  No.  162  at  2). 

Staber  Industries  proposed  removing 
tub  size  as  a  factor  in  determining  both 
capacity  and  energy  efficiency  and 
proposed  instead  classifying  washers  by 
loading  capacity.  (Staber,  Nos.  185  and 
187). 

The  Department  agrees  that  the 
increasing  the  compact  class  size  to  2.0 
cu.  ft.  will  increase  the  number  of 
washers  in  this  class  and  possibly 
incorporate  products  currently  already 
more  efficient  than  compact  models  of 
1.6  cu.  ft.  The  Department  has  not  been 
provided  any  information  in  order  to 
conduct  such  an  analysis.  For  this 
notice  the  Department  is  maintaining 
the  existing  1.6  cu.  ft.  definition  of  the 
compact  product  class  and  given  the 
small  size  of  this  marlcet  (less  than  one 
percent)  is  proposing  not  to  change  the 
minimum  efficiency  levels.  However 
given  the  new  test  procedure  (Appendix 
Jl)  and  the  change  in  descriptor  it  is 
necessary  to  translate  the  current 
standard  of  EF  of  0.9  into  an  MEF  value. 
Since  no  mathematical  translation  is 
possible,  we  have  estimated  this  value 
using  engineering  calculations  and 
assumptions  which  are  detailed  in  the 
TSD.  This  value  is  estimated  to  be  an 
MEF  of  0.65. 

For  the  Final  Rule,  the  Department 
will  consider  changes  to  the  definition 
and  efficiency  standards  for  the  top 
loading  compact  class.  A  new  definition 
could  have  different  capacity 
requirements  (such  as  less  than  2.0  cu. 
ft.)  and  additional  requirements  for  the 
maximum  external  dimensions  (such  as 
a  width  not  to  exceed  22.5  inches).  The 
Department  will  also  consider  any  new 


information  on  the  efficiency  of  current 
models  under  Appendix  Jl.  The 
Department  seeks  comment  on  these 
issues. 

The  Department’s  ANOPR  proposal  to 
eliminate  the  Front-Loading  product 
class  also  received  no  negative 
comments.  NRDC  commented  that  the 
existence  of  a  top-loading  horizontal- 
axis  washer  clearly  dispels  the  notion 
that  the  location  of  a  washer’s  port  of 
access  (Top  or  Front)  is  synonymous 
with  axis  of  rotation  (Vertical  and 
Horizontal).  Amana  notes  that  because 
of  technological  differences  it  would  be 
more  appropriate  to  refer  to  the  current 
“Front-Loading”  and  “Top-Loading” 
product  classes  as  Horizontal-Axis  and 
Vertical-Axis  (Amana,  No.  146  at  1). 
Elimination  of  the  Front-Loader  class  is 
invariably  linked  by  many  comments 
with  the  need  to  establish  separate 
classes  for  V-  and  H-axis  washers. 

The  Department  received  numerous 
comments  on  the  proposal  not  to 
establish  separate  classes  for  V-  and  H- 
axis  clothes  washers.  Comments 
supportive  of  the  Department’s  proposal 
were  received  from  Ma5^ag,  Whirlpool, 
Bosch,  Staber,  Miele,  NRDC,  the 
Alliance  to  Save  Energy,  ACEEE,  and 
approximately  fifteen  state  or  city 
agencies  and  utilities.  (Maytag,  No.  137 
at  2;  Whirlpool,  No.  141  at  7;  Bosch  , 

No.  142  at  1;  Staber,  Nos.  185  and  187; 
Miele,  No.  156  at  1;  NRDC,  No.  138  at 
5;  the  Alliance  to  Save  Energy,  No.  148 
at  2;  and  ACEEE,  No.  150  at  5). 

GEA,  Alliance  Laundry  and  Amana 
opposed  the  Department’s  proposal. 

GEA  commented  that  the  unique 
characteristic  and  energy  performance 
of  H-  and  V-axis  washers  require  two- 
product  classes  with  separate  minimum 
energy  efficiency  standards  for  each.  H- 
axis  are  less  convenient  and  potentially 
less  reliable  with  different  systems  or 
features  for  loading  clothes  and  adding 
clothes  during  the  wash  cycle,  longer 
cycle  times,  smaller  capacities,  more 
expensive  detergents,  and  availability  of 
deep  pre-soak  which  are  important  to 
consumers.  (GEA,  No.  143  at  2). 

Alliance  Laundry  commented  that  the 
V-  and  H-axis  product  classifications 
would  ignore  relevant  consumer  utility 
differences  and  would  combine  two 
distinct  products  which  do  not  compete 
in  the  market  for  energy  comparison 
piirposes.  (Alliance  Laundrj',  No.  145  at 
3).  Amana  commented  that  the 
machines  differ  in  cost/price,  utility, 
energy  efficiency,  performance,  and 
ergonomics.  The  integration  of  these 
two  categories  into  one  will  increase 
rather  them  decrease  confusion  in  the 
marketplace  with  consumers.  (Amana, 
No.  146  at  2).  These  concerns,  DOE 
believes,  are  superceded  by  the  Joint 


Comment  in  which  the  same  standard 
was  agreed  to  for  V-  and  H-axis 
products. 

The  Alliance  to  Save  Energy 
commented  that  recent  technology 
development  shows  that  various  axis 
types  can  meet  relatively  stringent 
performance  criteria.  (Alliance  to  Save 
Energy,  No.  148  at  2).  The  Department 
agrees  with  this  view.  Recent  product 
introductions  by  Whirlpool  Corporation 
and  Fisher  &  Paykel  of  high-efficiency 
V-axis  washers  have  positively 
demonstrated  that  V-axis  designs  are 
available  for  the  same  range  of 
efficiencies  as  H-axis  washers.  Since, 
both  H-axis  and  V-axis  washers  can 
achieve  the  same  range  of  efficiency, 
there  is  no  basis  for  separate  efficiency 
standards  based  on  axis  of  rotation  or 
orientation  of  loading.  Additionally  the 
existence  of  a  Top  Loading  horizontal- 
axis  washers  dispels  the  notion  that 
orientation  of  loading  is  necessarily 
associated  with  efficiency.  Therefore,  in 
today’s  proposal  the  Department  is 
maintaining  the  Front  Loading  product 
class  but  is  proposing  a  single  efficiency 
standard  for  both  the  Front  Loading  and 
the  Top  Loading,  Standard  class 
washers. 

B.  Engineering  Analysis 

The  engineering  analysis  develops 
cost-efficiency  relationships  to  show  the 
manufacturer  costs  of  achieving 
increased  efficiency.  Three 
methodologies  can  be  used  to  generate 
the  manufacturing  costs  needed  for  the 
engineering  analysis.  These  methods 
include:  (1)  The  design-option 
approach,  reporting  the  incremental 
costs  of  adding  design  options  to  a 
baseline  model;  (2)  the  efficiency-level 
approach,  reporting  relative  costs  of 
achieving  energy  efficiency 
improvements;  and/or  (3)  the  cost- 
assessment  approach  which  requires  a 
“bottoms-up”  manufactming  cost 
assessment  based  on  a  detailed  bill  of 
materials. 

As  summarized  in  the  Supplemental 
ANOPR,  the  engineering  analysis  was 
conducted  using  the  efficiency-level 
approach.  The  cost-assessment 
approach  was  also  used  to  supplement 
the  efficiency-level  approach  because  of 
the  existence  of  a  proprietary 
technology  for  which  no  data  was 
available.  The  objective  of  the 
manufactming  cost  assessment  was  to 
quantify  the  differential  manufacturing 
costs  of  producing  high  efficiency 
clothes  washers  based  on  (1)  a 
Whirlpool  proprietary  V-axis  design, 
and  (2)  commercially  available  V-  and 
H-axis  designs. 
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C.  Life-Cycle  Cost  (LCC)  Analysis 

The  effect  of  standards  on  individual 
consumers  includes  a  change  in 
operating  expense  (usually  decreased) 
and  a  change  in  pmchase  price  (usually 
increased).  The  life-cycle  cost  (LCC) 
spread  sheet  is  used  to  analyze  the 


economic  impacts  of  possible  standards 
on  individual  consumers.  This  section 
describes  modifications  to  the  LCC 
spreadsheet  model  and  revisions  to  data 
inputs  as  a  result  to  new  data  or 
recommendations  from  comments 
received  after  the  publication  of  the 


1998  Supplemental  ANOPR.  63  FR 
64353  (November  19, 1998). 

Table  1  summarizes  the  assumptions 
used  in  the  LCC  analysis  for  the  1998 
Supplemental  ANOPR  analysis  and  the 
changes  made  for  this  proposed  rule 
analysis  than  followed  by  a  written 
discussion  of  these  changes. 


Table  1  .—Assumptions  in  the  LCC  Analysis  ^ 


Parameter 

Energy  Price  . 

Variation  in  Household  Energy  Prices,  Energy 
Use,  and  Water  Heater  Shares. 

Energy  Price  Projections  . 


Water  and  Sewer  Prices 


Annual  Real  Change  in  Water  and  Sewer  Cost 
(Water  Price  Projections). 


Manufacturer  Cost  . 

Manufacturer  Mark-ups 


Retail  Mark-up . 

Detergent  Savings  . 

Discount  Rate  . 

Lifetime . ; . 

Cycles  Per  Year . 

Start  Year  (Effective  Date  of  Standard) 


Supplemental  ANOPR 

average  prices . 

1993  RECS  data  . 

AEO  1998  reference  case  to  the  year  2020, 
with  extreipolations  to  the  year  2030. 


Urtjan  ($0.00  to  $7.84  per  1000  gallons) 
Ave.  price  =  $3.18  per  1000  gals  . 


0  percent 


AHAM  . 

Min.  1.000  . 

Mean  1.175  . . . 

Max.  1.350 
Distribution;  triangular 

1.4  . 

not  an  input  parameter . 

Distribution  (0-15  percent) . 

Distribution  (12-17  years) . 

Distribution  from  RECS  database  (207-645)  .. 
2003  . 


Proposed  rule 

marginal  prices. 

Marginal  prices  derived  from  1993  RECS  data 
and  adjusted  to  1997  prices. 

AEO  1999  reference,  high  &  low  cases  to  the 
year  2020,  with  extr2ipolations  to  the  year 
2030;  used  FEMP  methodology  for  extrapo¬ 
lations. 

Urban  0-$7.97. 

Rural  0-$7.97. 

Rural  (no  sewer)  0-$3.53. 

Individual  well  2.61  kWh/1000  gals. 

Ave.  price  =  $2.48  per  1000  gals. 

Urban  =  3.01%  (high  5.41%,  low  0.53%). 

Rural  =  3.01%  (high  5.41%,  low  0.53%). 

Rural  with  septic  =  0.64%  (high  2.93%,  low 
-2.89%). 

Individual  well  (electricity  price  escalation). 

No  change. 

Range:  varies  with  standard  level. 

Distribution:  uniform. 


No  change. 

allowed  as  an  irrput  (detergent  savings  = 
zero). 

No  change. 

No  change. 

No  change. 

2004  (and  2007  if  a  second  tier). 


^  All  prices  and  costs  are  shown  in  1997  dollars. 


Energy  Prices.  For  the  Supplemental 
ANOPR  the  LCC  spreadsheet  model 
sampled  the  individual  prices  paid  by 
households  in  the  1993  version  of  the 
Residential  Energy  Consumption  Survey 
(RECS).  These  prices  were  updated 
(scaled  up  or  down  based  on  AEO  1998 
national  prices)  and  converted  to  1997 
dollars.  The  Advisory  Committee 
recommended  DOE  use  the  full  range  of 
consumer  marginal  energy  prices 
instead  of  national  average  energy 
prices.  Marginal  energy  prices  are  those 
prices  consimaers  pay  (or  save)  for  their 
last  units  of  energy  used  (or  saved).  The 
Department  agreed  that  marginal  energy 
prices  would  improve  the  accuracy  of 
the  LCC  analysis  and  estimated 
marginal  rates  for  electricity  and  natural 
gas  from  the  1993  RECS  database. 

In  accordance  with  the  Advisory 
Conunittee’s  recommendation,  the 
Department  elected  to  substitute 
marginal  energy  prices  for  average 
prices  for  calculating  LCC  and  NPV.  EIA 
gathered  monthly  energy  bills  and 


energy  consmnption  data  for  the  RECS 
public  use  data.  It  did  not  gather 
information  on  rate  schedules,  fixed 
charges,  or  marginal  prices.  DOE 
estimated  consumer  marginal  electricity 
and  natural  gas  prices  directly  firom 
household  data  in  the  1993  RECS  public 
use  data  smvey  as  the  change  in 
household  monthly  energy  bills  divided 
by  the  change  in  monthly  energy 
consiunption  for  each  fuel,  referred  to  as 
the  change  in  monthly  bill  method.  This 
provides  a  precise  mcU'ginal  energy  rate 
based  on  actual  household  hills. 

Households  for  which  marginal 
energy  prices  could  not  be  calculated 
were  eliminated,  resulting  in  a 
reduction  of  approximately  10%  of  the 
households  used  firom  the  RECS. 
Although  electricity  rates  were 
calculated  separately  for  four  .summer 
months  (June-September)  and, 
separately  for  winter  (October-May) 
months,  imlike  other  appliances,  the 
usage  of  clothes  washers  for  siuiuner 


and  winter  months  is  on  average, 
approximately  constant. 

In  order  to  understand  and 
characterize  regional  variations  in 
pricing  and  distribution  of  fuel  oil  and 
LPG,  we  collected  information  relating 
to  pricing  and  distribution  of  fuel  oil 
and  LPG.  We  learned  that  bills  paid  by 
residential  consumers  for  both  fuel  oil 
and  LPG  are  essentially  volxime-driven, 
with  a  single  block  rate.  We  interpreted 
the  average  prices  inherent  in  those 
bills,  as  reported  in  the  RECS  public  use 
data,  as  being  equivalent  to  marginal 
prices  for  the  purposes  of  the  LCC  price 
analysis.  A  detailed  description  of  the 
methodology  used  to  determine 
marginal  energy  rates  is  contained  in  the 
report  entitled  “Marginal  Energy  Prices 
Final  Report,  July,  1999,”  which  can  be 
obtained  at  the  website  address:  http:// 
www.eren.doe.gov/buildings/ 
codes_standards/applbrf/clwasher.html. 

'As  an  enhancement  to  the  LCC 
analysis  for  the  proposed  rule.  Liquid 
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Petroleum  Gas  (LPG  or  propane)  was 
added  as  a  water  heater  fuel  type. 

Variation  in  Household  Energy  Prices, 
Energy  Use,  and  Water  Heater  Shares.  In 
addition  to  determining  energy  prices 
REGS  data  is  used  to  determine  the 
market  share,  i.e.,  percentage  of  water 
heaters  and  dryers,  that  are  electric,  gas, 
liquefied  petroleum  gas  (LPG)  or  oil. 

The  current  analysis  was  based  on 
Residential  Energy  Consumption  Survey 
1993  (RECS93)  and  Annual  Energy 
Outlook  1999  (AE099).  Although 
demographic  information,  price  and 
equipment  types  change  from  survey  to 
survey,  we  do  not  expect  that  the 
differences  are  significant  enough  to 
change  the  outcome  of  this  rulemaking. 

Energy  Price  Projections.  For  the 
proposed  rule,  the  Annual  Energy 
Outlook  1999  (AE099)  forecasts 
replaced  AE098  energy  price  forecasts 
for  electricity,  gas  and  oil.  Given  the 
imcertainty  of  projections  of  future 
energy  prices,  DOE  used  scenario 
analysis  to  examine  the  robustness  of 
proposed  energy  efficiency  standards 
imder  different  energy  price  conditions. 
The  LCC  calciilations  use  these 
scenarios.  Each  scenario  provides  a  self- 
consistent  projection,  integrating  energy 
supply  and  demand.  The  scenarios 
differ  from  each  other  in  the  energy 
prices  that  result.  The  Advisory 
Committee  suggested  the  use  of  three 
scenarios.  While  memy  scenarios  can  be 
envisioned,  specification  of  three 
scenarios  should  be  sufficient  to  bound 
the  range  of  energy  prices. 

The  AEO  1999  reference  case 
provides  a  well-defined  middle 
scenario.  DOE  also  used  AEO  fuel  price 
forecasts  imder  assumptions  of  high  and 
low  economic  growth.  The  futme  trend 
in  energy  prices  assmned  in  each  of  the 
three  scenarios  is  clearly  labeled  and 
accessible  in  the  LCC  spreadsheet.  The 
Gas  Research  Institute  (GRI)  reference 
case  fuel  price  forecast  is  another  choice 
available  in  the  LCC  spreadsheet. 
Stakeholders  can  easily  substitute 
alternative  assmnptions  in  the  LCC 
spreadsheet  to  examine  additional 
scenarios  as  needed. 

Another  modification  for  the 
proposed  rule  analysis  concerns  the 
extrapolation  method  used  to  project  the 
AEO  energy  prices  fi-om  2020  to  2030. 
(The  AEO  contains  energy  prices 
projections  to  the  year  2020.)  For  the 
ANOPR  the  price  of  electricity  was 
extrapolated  based  on  the  trend  of  the 
last  five  years  of  the  scenario  used.  For 
gas  and  oil,  prices  values  were  kept 
constant  fi-om  the  year  at  which  the 
extrapolation  was  necessary. 

For  the  proposed  rule  we  are  now 
using  the  approach  EIA  uses  to  forecast 
fuel  prices  for  the  Federal  Energy 


Management  Program  (FEMP).  This  was 
done  to  be  consistent  with  the  rest  of  the 
energy  forecasting  also  done  by  EIA. 

Water  and  Sewer  Prices.  For  the 
Supplemental  ANOPR  the  main  source 
of  data  on  water  and  sewer  prices  was 
from  a  1994  survey  of  water  prices  in 
major  metropolitan  areas  by  Ernst  & 
Young.  The  Ernst  and  Yoimg  data  was 
adjusted  for  service  population,  base 
utility  charges  and  average  household 
use  by  Al  Dietemann  of  Seattle  Water. 

The  Department  received  several 
comments  on  this  issue.  Denver  Water 
suggested  replacing  the  1994  Rates 
Study  done  by  Ernst  and  Young  and 
using  the  1998  Raftelis  Study.  (Denver 
Water,  No.  107  at  20).  The  American 
Water  Works  Association  (AWWA) 
commented  that  an  average  water  price 
of  $3.18  per  thousand  gallons  as  used 
was  too  high.  (AWWA,  No.  108  at 
64360).  Energy  Market  and  Policy 
Analysis,  Inc.  observed  that  the  data 
was  limited  to  certain  metropolitan 
areas  and  probably  would  overstate 
water  and  sewer  costs  in  non¬ 
metropolitan  areas.  Therefore,  use  of  the 
data  would  probably  overstate  potential 
water  and  sewer  cost  savings  that  might 
be  achieved  by  using  a  washer  that  uses 
less  water.  (Energy  Market  and  Policy 
Analysis,  Inc.,  No.  144  at  8). 

In  response  to  comments  received  and 
for  the  proposed  rule  analysis,  1998 
prices  and  projected  escalation  rates 
were  added  for  rural  water  emd 
wastewater  to  the  previous  estimates  for 
urban  customers.  The  revised  analysis, 
based  on  the  1998  Raftelis  Study, 
divided  water  use  into  categories  of 
urban,  rural  with  water  and  wastewater 
utilities,  rural  with  water  utility  service 
and  septic  tank,  and  individual  well 
with  septic  tank.  The  range  of  prices 
used  for  each  category  is:  for  urban  areas 
0-$7.97,  nual  areas  0-$7.97,  rural  areas 
(no  sewer)  0-$3.53,  individual  well  2.61 
kWh/ 1000  gals.  The  resulting  average 
price  is  $2.48  per  1,000  gallons. 

Water  Price  Projections.  As  of  the  time 
of  publication  of  ffie  Supplemental 
ANOPR,  the  Department  had  found  no 
national  level  water  price  forecasts  and 
thus  the  Supplemental  ANOPR  assumed 
that  futiue  water  prices  would  remain 
constant.  In  the  Supplemental  ANOPR 
the  Department  agreed  that  future  water 
prices  should  not  be  assumed  to  be 
constant  and  described  an  approach  to 
establish  marginal  water  prices  and 
escalation  rates.  See  Chapter  7  of  the 
TSD  for  details  on  how  these  marginal 
water  prices  and  escalation  rates  where 
determined. 

At  a  workshop  held  on  December  15, 
1998,  DOE  detailed  its  proposal  for 
water  prices  and  escalation  rates. 
Support  for  this  proposal  was  given  by 


ACEEE,  the  Oregon  Office  of  Energy, 
NRDC,  the  Northwest  Energy  Efficiency 
Alliance,  PG&E,  and  the  City  of  Seattle, 
Seattle  Public  Utilities.  (ACEEE,  No.  150 
at  1;  Oregon  Office  of  Energy,  No.  162 
at  7;  NRDC,  No.  138  at  14;  Northwest 
Energy  Efficiency  Alliance,  No.  131  at  2; 
PG&E,  No.  130  at  2;  and  the  City  of 
Seattle,  Seattle  Public  Utilities,  No.  126 
at  2).  In  contrast,  the  Edison  Electric 
Institute  (EEI)  commented  that  the 
escalation  rate  of  3.1%  real  will 
probably  overstate  the  change  in  water 
and  wastewater  prices.  (EEI,  No.  122  at 
6). 

For  the  proposed  rule,  escalation  rates 
were  specified  for  urban  and  rural  water 
and  wastewater  customers.  The  average 
escalation  rates  used  are:  for  ruban 
areas,  3.01%  (high  5.41%,  low  0.53%), 
rural  areas,  3.01%  (high  5.41%,  low 
0.53%),  rural  areas  with  septic  0.64% 
(high  2.93%,  low  —2.89%).  Finally  for 
cueas  with  individual  wells,  the 
electricity  price  escalation  rates  were 
used. 

Manufacturing  Cost.  The  cost  data 
used  was  provided  by  manufacturers.  It 
was  then  compiled  and  reported  to  the 
Department  by  AHAM  as  a  range  of 
costs  at  each  efficiency  level.  NRDC 
observed  that  the  Department’s 
engineering  analysis  weights 
increment^  costs  submitted  by  AHAM 
manufactiuers  by  their  1997  market 
shares.  In  its  opinion  the  real  impact  on 
consiuners  will  be  weighted  not  by  1997 
market  shares  but  by  the  market  shares 
following  the  introduction  of  the 
standards.  The  argument  is  based  not  on 
a  lack  of  credibility  of  the  AHAM  data 
but  on  the  assumption  that  the  market 
share  of  the  very  expensive  machines 
will  go  down.  As  a  consequence,  NRDC 
believes  the  Department  should  weight 
the  outlier  points  at  the  high  cost  end 
of  the  cost  distribution  curve  minimally, 
if  at  all,  in  doing  its  analysis.  (NRDC, 

No.  138  at  6  and  14). 

The  Department  agrees  that  a  wide 
variation  in  costs  exists  in  the  AHAM 
data.  This  variation  in  incremental  costs 
are  driven  in  part  by  the  variability  in 
cost  structures  of  the  veirious 
manufacturers  (production  volume, 
current  technology)  and  in  part  by  the 
variability  in  designs.  Additionally, 
given  the  lack  of  experience 
manufacturing  some  of  these 
technologies,  uncertainty  contributes  to 
the  range  in  costs.  The  Department 
believes  the  mean  values  of  the 
distribution  are  the  most  appropriate  for 
consideration  in  the  LCC  analysis  and 
will  weight  analysis  results  for  values 
surrounding  the  mean  more  heavily. 
However  it  will  continue  to  incorporate 
the  full  range  of  costs  as  it  represents  a 
probability-weighted  distribution  of 
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costs  based  on  the  full  spectrum  of 
possible  costs. 

Manufacturer  Mark-ups.  In  the 
Preliminary  TSD  for  the  ANOPR,  the 
Department  used  a  manufacturer  mark¬ 
up  over  the  full  production  costs  with 
a  maximum  value  of  1.35,  which 
maintains  industry  (manufacturer)  cost 
structure,  and  a  minimum  value  of  1.00, 
which  represents  a  pass-through  of  full 
production  costs.  This  was  modeled  as 
a  triangular  distribution  with  a 
minimum  value  of  1.00,  a  most  likely 
value  of  1.175,  and  a  maximum  value  of 
1.35.  For  the  proposed  rule,  a  uniform 
distribution  was  used.  The  range  of  the 
mark-up  is  dependent  on  the  standard 
level  and  obtained  from  the  GRIM 
model. 

Alliance  Laundry  believes  that  the 
low  end  of  1.00  for  the  manufacturing 
mark-up  should  not  be  used  at  all.  It 
commented  that  history  suggests 
manufacturing  mark-up  is  within  the 
1.27  to  1.35  range.  (Alliance  Laundry, 

No.  164  at  10).  The  Oregon  Office  of 
Energy  commented  that  manufacturer 
mark-ups  are  not  static  over  time.  Nor 
are  they  typically  the  same  for  products 
at  the  lower  end  of  the  product  line  as 
they  are  for  the  upper  end.  It  further 
recommended  that  DOE  find  a  way  to 
model  a  variable  mark-up  pattern  for 
each  manufacturer — a  pattern  that  is 
appropriate  for  each  and  responsive  to 
market  conditions  as  they  evolve. 
(Oregon  Office  of  Energy,  No.  162  at  8). 
As  suggested,  the  Department  worked  . 
with  each  manufacturer  to  forecast  its 
future  mark-ups  at  the  various  standards 
levels  factoring  anticipated  market 
d3mamics.  These  market  dynamics 
include:  the  technology  status  of 
existing  product  offerings  as  it  relates  to 
the  cost-efficiency  relationship:  the 
status  of  manufacturing  technology, 
including  an  assessment  of  conversion 
and  restructuring  costs;  likely  product 
offerings  at  each  efficiency  level  {e.g.,  V- 
axis,  H-axis),  consumer  demand  for 
product  featmes  and  its  implications  for 
trade-offs  between  manufacturing  cost 
and  consumer  utility;  patent  restrictions 
on  design  options;  brand  equity; 
availability  of  technical  and  ffnancial 
resources:  manufacturing  versus 
sourcing  strategies;  and  company  cost 
structure  and  ability  to  pass  on  fixed 
(and  sometimes  even  variable)  costs. 
Individual  mark-up  forecasts  were 
aggregated  to  cheiracterize  the  industry 
and  the  resulting  range  of  mark-ups  was 
used  in  both  the  industry  GRIM  and 
LCC  analysis. 

Retail  Mark-up.  In  the  Preliminary 
TSD  for  the  ANOPR,  the  Department 
used  a  fixed  retail  mark-up  of  1.40,  and 
a  fixed  mark-up  of  1.052  to  cover  the 
sales  tax.  There  was  no  change  made  for 


the  proposed  rule.  ACEEE  commented 
that  the  retail  mark-up  of  40%  is  too  * 
high.  It  proposed  that  the  Department 
use  an  average  retail  mark-up  based  on 
the  last  five  years  of  available  data. 
(ACEEE,  No.  150  at  4).  In  response  to 
this  comment,  the  Department  did 
examine  more  recent  data  from  the  same 
data  sources  originally  used 
(Dealerscope  Merchandising’s  Annual 
Statistics  Surveys,  Bureau  of  Census — 
Current  Industrial  Report  (CIR),  Bmeau 
of  Labor  Statistics — Consumer 
Expenditure  Survey  (CES),  INTELECT — 
Elrick  &  Lavidge  Computerized  Audit 
Program  (ELCAP)  price  database, 

ARAM  Fact  Book)  and  found  no 
significant  cause  to  alter  its  earlier 
estimate. 

Detergent  Savings.  In  the 
Supplemental  ANOPR  we  did  not 
include  any  possible  detergent  savings 
into  the  LCC  analysis.  The  Northwest 
Power  Planning  Council,  Oregon  Office 
of  Energy,  ACEEE,  Northwest  Energy 
Efficiency  Alliance,  and  PG&E 
commented  that  the  Department  should 
consider  detergent  cost  savings  as  a 
benefit  of  H-axis  clothes  washers. 
(Northwest  Power  Planning  Council, 

No.  135  at  1;  Oregon  Office  of  Energy, 
No.  162  at  6;  ACEEE,  No.  150  at  4; 
Northwest  Energy  Efficiency  Alliance, 
No.  131  at  2&3;  and  PG&E,  No.  189  at 
2).  These  comments  did  not  have 
specific  recommendations  as  to 
appropriate  values  to  use  for  detergent 
cost  savings  in  the  LCC. 

Alliance  Laimdry  System  LLC 
commented  that  detergent  cost  savings 
associated  with  horizonted  axis 
machines  are  unlikely.  In  fact,  detergent 
costs  may  even  be  higher  due  to  the  fact 
that  higher  priced  specially  formulated 
detergent  may  have  to  be  used  for 
optimal  cleaning  performance.  (Alliance 
Laimdry,  No.  145  at  11).  Maytag 
believes  that  the  detergent  and  dosage 
recommended  by  the  detergent 
manufactmer  will  produce  the  best 
washing  performance  and  that  detergent 
use  will  not  be  a  significant  factor  in 
consumer  operating  cost  savings. 
(Ma^ag,  No.  137  at  7). 

The  Department  believes  there  is  no 
conclusive  evidence  that  detergent  costs 
will  change  due  to  new  standards.  We 
believe  results  of  the  Bern  Study  (Bern 
Clothes  Washer  Study  Final  Report: 
ORNL/M-6382;  prepared  by  Ridge 
National  Laboratory  for  the  U.S.  DOE, 
dated  March  1998)  do  not  show  any 
significant  difference  in  cost  savings 
related  to  detergent  use.  Patterns  of 
detergent  use  will  change  as  detergent 
specially  formulated  for  H-axis 
machines  become  more  available.  In 
addition,  comments  by  major  detergent 
manufacturers  state  that  savings  based 


on  less  detergent  use  will  not  occur 
(Procter  &  Gamble,  No.  9  at  1)  and  using 
a  lessor  amount  of  detergent  produced 
inferior  cleaning  performance  (Lever 
Brothers,  No.  51  at  2).  In  consideration 
of  the  previous  evidence  detergent 
savings  were  not  included  in  the 
analysis.  However,  the  LCC  spread  sheet 
does  include  the  capability  to  input 
detergent  costs,  at  the  users’  option. 

Cycles  per  year.  The  EEI  commented 
that  the  number  of  washer  cycles 
appeared  to  be  on  the  high  side, 
especially  for  one  and  two  person 
households.  (EEI,  No.  122  at  3).  The 
Department  used  the  most  current 
information  available  to  estimate  the 
cycles  per  year.  The  Department 
adjusted  the  number  of  cycles  per  year 
based  on  the  number  of  occupants  for 
each  RECS  household.  The  cycles  per 
week  are  based  on  a  Procter  and  Gamble 
survey  and  adjusted  using  the  RECS 
data,  so  the  overall  average  cycles  per 
year  agree  with  the  test  procedure 
assumption  of  an  overall  average  of  392 
cycles  per  year. 

Discount  Rate.  The  LCC  spreadsheet 
uses  a  distribution  for  discount  rates 
ranging  from  0  to  15%.  These  represent 
the  variability  in  financing  methods 
consumers  use  in  purchasing 
appliances.  The  average  discount  rate 
from  this  distribution  is  6.1%  real. 

Four  comments  suggested  that  the 
discount  rate  used  in  the  consinner 
analysis  was  likely  too  high.  Comments 
stated  that  DOE  should  take  into 
account  such  factors  as:  declining  bank 
card  rates,  the  substantial  fraction  of 
card  users  who  pay  off  monthly  credit 
card  balances,  the  substantial  number  of 
buyers  who  use  lower-cost  credit  such 
as  home  equity  credit  lines^  and  bank 
card  default  rates.  Future  interest  rates 
on  credit  cards  are  not  expected  to  rise, 
so  future  inflation  will  yield  lower  real 
interest  rates.  (Alliance  to  Save  Energy, 
No.  148  at  3;  ACEEE,  No.  150  at  4; 
Oregon  Office  of  Energy,  No.  162  at  7; 
and  NRDC,  No.  138  at  6).  Three 
comments  suggested  that  the  discount 
rate  may  be  too  low.  (Energy  Market  and 
Policy  Analysis,  Inc.,  No.  144  at  8; 
Consumer  Alert,  No.  155  at  4;  and  EEI, 
No.  122  at  6).  Opportimity  costs  are 
higher  and  EIA  uses  higher  rates  for 
forecasting  residential  purchase 
decisions.  DOE  policy  is  to  base 
discount  rates  on  average  financing 
costs  (or  opportunity  cost  of  reduced 
savings). 

In  me  Process  Rule,  DOE  committed 
to  using  real  (adjusted  for  federal  tcixes) 
discoimt  rates  for  residential  consumers 
by  considering  a  range  of  three  different 
real  discount  rates:  credit  card  financing 
rate,  a  rate  based  on  consumers  having 
substantial  savings,  and  a  mid-range 
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rate.  The  mid-range  discount  rate  will 
represent  DOE’s  approximation  of  the 
average  financing  cost  (or  opportunity 
cost  of  reduced  savings)  experienced  by 
typical  consumers. 

Based  on  the  guidelines  from  the 
Process  Rule,  we  derived  a  distribution 
of  discount  rates  to  reflect  the  variability 
in  financing  methods  consumers  can 
use  in  purchasing  clothes  washers.  The 
real  interest  rate  associated  with 
financing  an  appliance  purchase  is  a 
good  indicator  of  the  additional  costs 
incurred  by  consumers  who  pay  a 
higher  first  cost,  but  enjoy  futxire 
savings,  although  it  is  not  the  only 
indicator  of  such  costs.  While  the 
method  used  to  derive  this  distribution 
relies  on  a  number  of  uncertain 
assumptions  regarding  the  financing 
methods  used  by  consumers,  DOE 
believes  the  resulting  distribution  of 
discount  rates  encompasses  the  full 
range  of  discount  rates  that  are 
appropriate  to  consider  in  evaluating 
the  impacts  of  stemdards  on  consumers 
(i.e.,  v^ues  represented  by  the  mid¬ 
range  financing  cost,  consumers  with  no 
savings,  and  consumers  with  substantial 
savings),  as  well  as  all  the  discount  rates 
that  Ml  between  the  high  and  low 
extreme  values. 

DOE  assumes  the  method  of  purchase 
used  by  consumers  is  indicative  of  the 
source  of  the  funds  and  the  type  of 
financing  used,  although  DOE  is  not 
aware  of  detailed  research  into  this 
relationship.  Whirlpool  Corporation 
indicated  that  approximately  40%  of 
white  goods  are  pmchased  in  cash,  35% 
with  credit  cards,  and  25%  with  retailer 
loans.  (1994  Eight  Product  Notice  of 
Proposed  Rulemaking,  59  FR  10464, 
March  4, 1994.)  Whirlpool  also 
indicated  that  25%  of  appliance 
pmchases  are  for  new  homes.  However, 
we  know  consumers  purchase  20%  of 
clothes  washers  with  new  homes,  i.e.,  in 
mortgages,  and  80%  as  replacements  for 
existing  clothes  washers  in  separate 
retail  purchases.  Consumers  pay  for 
retail  purchases  by  cash,  credit  cards,  or 
loans.  In  order  to  derive  a  full 
distribution  of  discount  rates,  DOE 
estimated  a  range  of  interest  rates,  based 
on  historical  data  and  judgments  of 
future  trends,  for  different  types  of 
consumer  savings  or  financing. 

For  new  housing,  the  estimated 
nominal  mortgage  rate  ranges  from  5- 
8%,  the  derived  after-tax  rate  is  based 
on  a  tax  of  28%,  and  a  2%  inflation  rate 
is  subtracted  from  the  total.  The  result 
is  a  range  of  real  mortgage  rates  from 
1.60%-3.76%.  Example;  5%*(100%- 
28%)-2%=1.6%. 

For  cash,  the  minimum  interest  rate  is 
0%.  This  rate  applies  to  consumers 
making  cash  purchases  without 


withdrawing  from  savings  accounts  or 
interest  bearing  checking  accounts.  For 
the  maximum  rate,  the  opportunity  cost 
is  the  interest  that  could  have  been 
earned  in  a  savings  account  or  mutual 
fund.  Historic  savings  rate  ranged  from 
4. 5-5. 5%  from  1970-1986  (real  rates  of 
—  8.27  to  +3.58%).  We  believe  the 
current  maximum  is  the  opportunity 
cost  represented  by  the  interest  earned 
in  a  typical  mutual  fund  (assumed  to  be 
6%  re^).  DOE  selected  a  real  rate  of  3% 
as  the  mean. 

DOE  assumed  the  interest  rates  for 
retail  loans  and  credit  cards  have  the 
same  range.  The  minimum  credit  card 
rate  is  6%  real.  Introductory  rates  on 
some  credit  cards  today  are  5.9% 
nominal,  but  after  the  introductory 
period  (often  six  months),  the  rate  cem 
increase  sharply.  Maximum  rates  are 
more  than  20%  nominal.  However,  if 
the  consumer  pays  with  a  credit  card 
and  the  balance  is  paid  in  less  than  the 
life  of  the  clothes  washer,  then  the 
effective  interest  rate  is  lower  than  the 
nominal  credit  card  rate.  The  current 
assumption  is  a  range  of  6-15%  real. 

Conibining  the  assumed  shares  of 
each  financing  method,  the  above  real 
interest  rates  result  in  a  weighted- 
average  (mean)  value  of  6%  and  a 
distribution  that  varies  fi'om  0-15%. 
Sensitivity  studies  show  that  while  the 
LCC  results  are  sensitive  to  the  value 
chosen  for  the  mean  discount  rate,  the 
LCC  results  are  not  sensitive  to  the 
distribution  of  discount  rates. 

DOE  believes  the  methods  described 
above  are  valid  for  establishing  a 
distribution  of  discount  rates  relevant  to 
most  purchasers  of  the  products  covered 
by  this  rulemaking.  However,  the 
Department  acknowledges  that  different 
assumptions  could  be  made  about  likely 
interest,  inflation  and  marginal  tax  rates, 
or  about  consumer  financing  methods, 
and  that  different  approaches  to 
identifying  consumer  discount  rates 
might  also  be  valid.  For  example,  it  is 
possible  to  base  consumer  discoimt 
rates  on  the  average  real  rates  of  return 
on  consumer  investment  or  other 
measures  of  the  opportunity  costs 
incurred  by  consumers  who  purchase 
the  covered  products.  DOE  does  not 
believe,  however,  such  alternative 
assumptions  or  alternative  approaches 
would  significantly  alter  the  range  of 
discount  rates  used  by  the  Department 
or  the  conclusions  drawn  from  the  LCC 
analyses  conducted  using  these 
discount  rates. 

The  Department  is  seeking  any 
information  that  would  support 
significant  alterations  in  the  range  or 
distribution  of  the  discount  rates 
derived  fi'om  its  analysis.  Alternatively, 
DOE  is  soliciting  comment  on  the 


possible  use  of  a  standardized 
distribution  of  discount  rates  ranging 
from  approximately  4-12%,  with  a 
mean  of  6%.  The  use  of  such  a 
standardized  distribution  would 
explicitly  recognize  the  many 
uncertainties  associated  with  DOE’s 
current  analysis  and,  based  on 
sensitivity  analyses  already  performed 
by  DOE,  such  a  standardized 
distribution  would  not  significantly 
alter  the  conclusions  of  DOE’s  life  cycle 
cost  analyses. 

Lifetime.  The  ANOPR  analysis 
assumes  that  the  period  of  time  a 
clothes  washer  will  provide  service 
ranges  from  12  to  16  years  with  an 
average  of  14.2  years.  One  comment 
asked  the  Department  to  explain  the 
assumptions  used  to  determine  the 
lifetime  of  a  clothes  washer.  Since  few 
consumers  who  pmrchase  a  clothes 
washer  own  it  for  the  full  lifetime  of  the 
appliance,  using  this  value  in  the  LCC 
may  overstate  the  benefits  to  the  original 
purchaser.  (Energy  Market  and  Policy 
Analysis,  Inc.,  No.  119  at  4).  For  the 
national  energy  savings,  calculating  the 
benefits  requires  consideration  of  the 
full  lifetime  of  the  product.  In  response, 
DOE  believes  that  the  requirements  of 
the  statute  are  to  analyze  the  savings  in 
operating  costs  throughout  the 
estimated  average  life  of  the  covered 
product  even  if  there  is  more  than  one 
owner  during  this  lifetime  for  the  LCC 
analysis. 

Start  Year.  This  is  the  year  the  new 
standard  is  expected  to  become 
effective.  The  Joint  Stakeholder 
Comment  proposes  a  two-step  standard 
in  which  the  first  standard  level  is 
effective  in  2004  and  the  second  high 
standard  level  becomes  effective  in 
2007.  (Joint  Conunent  No.  204). 

Maintenance  and  Repair  Costs.  The 
ANOPR  analysis  assumed  no  change  in 
maintenance  and  repair  costs  as  a  result 
of  new  clothes  washer  standards.  The 
Department  received  a  comment 
expressing  the  need  to  accoimt  for 
maintenance,  repair  and  warranty  costs 
in  the  LCC  analysis.  (Energy  Market  and 
Policy  Analysis,  Inc.,  No.  119  at  3). 
Staber  Industries  also  requested  that  the 
Department  consider  maintenance  in 
the  LCC  analysis  since  H-axis  have  no 
transmissions  and  it  is  more  reliable 
than  V-axis.  (Staber,  Nos.  185  and  187). 
In  response,  the  Department’s  analysis 
does  not  consider  changes  in  the 
maintenance  emd  repair  cost  as  we  do 
not  have  any  data  to  indicate  the  costs 
to  be  different  for  more  efficient 
products  for  the  proposed  rule. 

Request  for  Comment.  DOE  requests 
comments  on  the  LCC  analysis, 
particularly  the  range  of  values  used  as 
input  to  the  analysis.  For  example. 
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RECS  does  not  measure  usage  so  we 
used  the  Proctor  &  Gamble  survey  data 
for  national  average  usage  values  and 
then  adjusted  those  values  based  on 
RECS-reported  household  size.  DOE 
would  like  comment  both  on  the  Proctor 
&  Gamble  and  RECS  data  as  well  as  the 
method  DOE  used  to  develop  the  range 
of  usage. 

D.  Payback  Period  Analysis 

The  payback  period  measures  the 
amount  of  time  needed  to  recover  the 
additional  consiuner  investment  in 


increased  efficiency  through  lower 
operating  costs.  The  payback  period  is 
the  ratio  of  the  increase  in  piurchase 
price  to  the  decrease  in  annual 
operating  expenditures  from  replacing 
the  baseline  clothes  washer  with  a  more 
efficient  washer.  We  express  payback 
periods  in  years. 

Rebuttable  Payback.  In  accordance 
with  EPCA,  DOE  calculated  payback 
based  on  the  values  specified  by  the 
DOE  test  procedure.  Appendix  Jl.  This 
includes  the  Appendix  Jl  test  procedure 
assumption  of  an  electric  water  heater 


and  an  electric  dryer.  Today’s 
amendments  to  Appendix  Jl  have  no 
effect  on  these  results.  This  payback, 
however,  does  take  into  account  that  a 
distribution  of  clothes  washer 
efficiencies  exists  in  the  current  and 
future  stock.  This  distribution  is 
approximated  by  assuming  that  the 
efficiency  of  the  stock  of  washers  is  a 
combination  of  baseline  and  H-axis 
efficiency  washers.  Table  2  shows  the 
changes  in  assumptions  since  the 
ANOPR  for  the  base  case. 


Table  2. — Changes  in  Rebuttable  Payback  Assumptions 


Parameter 

Supplemental  ANOPR 

Proposed  rule 

H-axis  sales  . 

Escalation  of  H-axis  sales  . 

3.0%  in  1998  . 

0.5%  annual  (linear)  . 

6.25%  in  1998. 

0.5%  of  sales  not  already  H-axis. 

'  changes  in  assiunptions  outlined  in 
Table  1  that  also  apply  to  rebuttable 
payback  include: 

•  Water  price; 

•  Energy  price; 

•  Energy  and  water  price  escalation 
only  to  the  year  2004;  and 

•  Manufacturer  mark-up  (average  of 
range  is  usedj. 

Basecase  Assumptions.  The 
Department  received  comments  on  the 
assumptions  made  concerning  the 
existing  saturation  of  higher  efficiency 
washers  and  their  expected  increase  in 
sales  over  time.  We  received  comments 
stating  that  we  had  either  overestimated 
or  underestimated  the  penetration  of  H- 
axis  washers,  and  we  either 
overestimated  or  underestimated  the 
future  escalation  of  H-axis  sales.  EEI, 
Whirlpool,  NRDC,  City  of  Seattle, 

Seattle  Public  Utilities,  Alliance 
Laundry  System,  Northwest  Power 
Planning  Council,  ACEEE,  and  Amana 
believes  that  the  projections  for  sale  of 
high  efficiency  units  is  too  low.  (EEI, 

No.  122  at  3;  Whirlpool,  No.  141  at  12; 
NRDC,  No.  138  at  8;  City  of  Seattle, 
Seattle  Public  Utilities,  No.  126  at  2; 
Alliance  Laundry,  No.  145  at  20; 
Northwest  Power  Planning  Council,  No. 
135  at  1;  ACEEE,  No.  150  at  7;  and 
Amana,  No.  146  at  2J.  Northwest  Energy 
Efficiency  Alliance,  Oregon  Office  of 
Energy  and  the  Alliance  to  Save  Energy 
believe  DOE  overestimated  sales  in  the 
absence  of  stcmdards  because  many 
incentive  programs  are  ending. 
(Northwest  Energy  Efficiency  Alliance, 
No.  131  at  4;  Oregon  Office  of  Energy, 
No.  162  at  2;  and  Alliance  to  Save 
Energy,  No. 148  at  3—4). 

Based  on  additional  updated  data,  we 
revised  the  estimated  H-axis  sales  in 
1998  firom  3.0%  to  6.25%.  Previously 
the  annual  escalation  rate  of  H-axis 


washer  sales  market  were  assumed  to 
capture  an  additional  0.5%  per  year  of 
all  clothes  washer  sales  but  now  the 
annual  sales  of  H-axis  clothes  washers 
is  determined  by  an  amoimt  equal  to 
0.5%  of  the  previous  year’s  V-axis  sales. 
Additional  sensitivity  analyses  were 
performed  at  escalation  rates  of  0.25% 
and  0.75%  with  minimal  effect  on 
rebuttable  payback  (less  than  half  a  year 
payback  difference  firom  the  reference 
case).  Base  case  assiunptions  are 
addressed  in  greater  detail  in  the 
National  Impact  Analysis,  infra. 

k.  National  Impact  Analyses 

The  national  energy  savings  is 
determined  in  two  steps  using  the 
integrated  NES/Shipments  spreadsheet 
model.  First  the  shipments  are 
determined  before  and  after  a  new 
standard;  and  then  the  shipments  are 
used  to  calculate  energy  savings  and 
national  economic  benefits  (net  present 
value  of  the  higher  standards).  Chapters 
9  and  10  of  the  TSD  contains  a  detail 
explanation  of  the  NES/Shipments 
spreadsheet  model. 

The  basic  outputs  from  the  National 
Impact  Analysis  are  shipments 
forecasts,  energy  and  water 
consumption,  and  the  Net  Present  Value 
(NPV)  for  baseline  and  standards 
scenarios.  The  shipments  forecasts  are 
an  input  into  the  National  Energy 
Savings  model  as  well  as  an  input  for 
the  Manufacturing  Impact  Analysis.  The 
cumulative  savings  for  energy  and  water 
are  determined  for  the  nation  to  the  year 
2030.  Finally,  the  net  present  values 
(NPVs)  are  determined  for  each  standard 
level  based  average  data  for  the  nation. 
See  results  in  Section  V  of  this  notice. 


1.  National  Energy  Savings  (NES) 
Spreadsheet  Model 

Historical  Background.  The 
development  of  the  NES  and  shipments 
model  consisted  of  three  phases:  (1) 
Supplemental  ANOPR  emd  preliminary 
TSD  analysis,  (2)  analysis  presented  at 
the  July  1999  Workshop,  and  (3) 
proposed  rule  and  TSD  analysis. 

At  the  time  of  the  supplemental 
ANOPR  the  shipment  model  was  a  work 
in  progress.  We  asked  for  comment  on 
a  general  accounting  methodology  that 
included  price,  operating  cost  and 
income  elasticities.  Since  the  shipments 
model  was  not  fully  developed  at  the 
time  of  the  supplemental  ANOPR,  a 
placeholder  set  of  shipments  were  used 
as  input  to  the  NES  spreadsheet  in  order 
to  produce  a  preliminary  analysis  on  the 
national  impacts. 

At  the  July  1999  Workshop,  we 
presented  a  fully  developed  shipment 
model  that  included  a  decision  tree.  The 
decision  tree  allows  the  consumer  to 
choose  between  not  buying  a  washer, 
buying  a  new  washer,  repairing  a 
washer  or  buying  a  used  washer.  It  also 
allows  consumers  to  decide  to  replace  a 
washer  before  it  was  necessary  (see  TSD 
Chapter  9  for  details).  This  model  also 
incorporated  results  from  the  consumer 
conjoint  analysis  along  with  fitting 
parameters  to  historic^  data. 

After  presenting  this  shipment  model 
at  the  July  1999  Workshop,  we  received 
comments  regarding  specific  parameters 
of  the  model,  sources  of  data  used  in  the 
model  and  whether  or  not  the  results 
forecasted  seemed  reasonable.  We 
received  comments  agreeing  that  the 
general  approach  of  the  Shipment  and 
NES  models  were  appropriate,  however, 
comments  included  suggestions  to 
modify  parts  of  the  models.  (Oregon 
Office  of  Energy,  No.  162  at  8  and 
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ACEEE,  No. 188  at  3).  Details  of  the 
Shipment  and  NES  models  are 
discussed  in  the  sections  on  elasticity 
below.  After  the  Workshop  we  carefully 
looked  at  the  comments  and  began  to 
make  improvements  to  the  model.  These 
improvements  included  refinements 
that  were  not  necessarily  suggested  by 
stakeholders  but  were  based  on  using 
more  data  and  detail.  In  addition, 
suggestions  contributed  by  a  renowned 
economist  were  carefully  considered. 
(Assessment  of  DOE  Shipments  Model 
for  Forecasting  the  Impacts  of  Clothes 


Washer  Standards,  Kenneth  Train, 
Comment  No.  194  at  13).  After  all  of  the 
revisions,  the  shipment  model 
forecasted  had  significantly  different 
results.  The  two  changes  made  that  had 
the  greatest  effect  on  results  were  using 
a  longer  historical  time  period  to  fit 
forecasting  equations  to  and  accounting 
for  new  appliance  sales  due  to  all 
changes  in  residence,  not  just  purchases 
of  new  housing. 

The  following  section  describes  the 
modifications  to  the  NES  and  Shipment 
spreadsheets  as  recommended  in 


comments  received  after  the  publication 
of  the  1998  Supplemental  ANOPR.  63 
FR  64347,  64359  (November  19, 1998). 

The  modifications  to  the  NES  Model 
follows  the  three  phase  development 
from  the  Supplemental  ANOPR  analysis 
to  the  July  1999  Workshop  analysis  to 
the  proposed  rulemaking  analysis.  The 
changes  to  the  Shipment  Model  as 
incorporated  into  the  NES  are 
summarized  in  Table  3.  Discussions  of 
these  changes  and  of  comments  received 
which  prompted  these  changes  are  also 
discussed  after  the  table. 


Table  3.— Modifications  to  the  NES  Model,  Including  Shipments  Model 


Parameter 

Supplemental  ANOPR 

July  1999  workshop 

Proposed  rule 

Shipment  Model  . 

accounting  model  recommended — 
fixed  shipment  values  were  used 
as  a  placeholder. 

accounting  with  decision  tree  . 

accounting  with  decision  tree. 

Shipment  Elasticities  . . 

price  . 

operating  cost  . 

income  . 

(These  were  used  in  analysis  prior 
to  the  Supplemental  ANOPR.). 

price  . 

operating  savings . 

top/front  access  feature  . 

price. 

operating  savings, 
top/front  access  feature, 
price/income, 
income. 

interest  rate  elasticities. 

Source  of  Elasticities . 

In  previous  analyses  the  three  input 
variables  below  were  used. 

Price  Elasticity  (PE)— from  Oak 
Ridge  equation. 

Operating  Cost  (OC)  elasticity— de¬ 
rived  from  implicit  discount  rate. 

Income  Elasticity— from  Oak  Ridge 
model. 

(For  the  ANOPR,  a  shipment  anal¬ 
ysis  had  not  been  performed  yet 
and  shipments  were  kept  con¬ 
stant  as  a  placeholder  pending 
future  analysis.). 

Operating  savings — derived  from 
the  WashWise  Intercept  Survey. 

Features  elasticity— based  on  con¬ 
joint  analysis. 

Price  elasticity— wWh  other  param¬ 
eters  set,  determined  by  cali¬ 
brating  to  1981-1996  historical 
data. 

Operating  savings — derived  from 
the  WashWise  Intercept  Survey. 

Features  elasticity— based  on  con¬ 
joint  analysis. 

Price  elasticity— wWh  other  param¬ 
eters  set,  determined  by  cali¬ 
brating  to  1970-1996  historical 
data. 

Market  Segments  . 

new  housing  starts . 

existing  homes  (replacement  wash¬ 
ers). 

New  housing  starts  . 

early  replacement  market  . 

regular  replacement  market . 

extra  repair  market  . 

homes  without  a  clothes  washer  . 

New  housing  completions  &  moves, 
early  replacement  market, 
regular  replacement  market, 
extra  repair  market, 
homes  without  a  clothes  washer. 

Houses  that  Drop  Out  of 
Washer  Market. 

not  applicable . 

i  1 

energy  accounted  for — assumes 
laundry  done  at  Laundromat  or 
elsewhere. 

energy  accounted  for — assumes 
laundry  done  at  Laundromat  or 
elsewhere. 

Cost  of  Repairs  and  Used 
Washers. 

None  . 

% 

The  model  factored  in  the  price  of  a 
new  washer  into  the  Replace  or 
buy  Used  versus  buy  new  deci¬ 
sion  without  subtracting  the  cost 
of  repairing  or  buying  a  used 
washer. 

Allows  input  on  the  cost  of  repairs 
and  used  washers  relative  to  buy¬ 
ing  a  new  washer.  Changed  the 
net  washer  price  in  the  Used  vs. 
New  decision  model  and  the  Re¬ 
place  decision  model.  The  net 
washer  price  is  the  price  of  a  new 
washer  minus  the  price  of  either 
the  used  washer  or  the  repair, 
where  the  used  washer  and  the 
repair  are  assumed  to  scale  with 
new  washer  price. 

Residence-Change-Induced 

None,  however  in  prior  analysis 

Assumes  New  Housing  Market  is 

A  small  market  of  purchases  in- 

Purchase. 

new  housing  starts  were  ac¬ 
counted  for  and  this  approach 
was  recommended  in  the  Supple¬ 
mental  ANOPR  TSD. 

determined  by  net  housing  in¬ 
crease.  Ignores  AHAM  data  on 
the  number  of  washers  pur¬ 
chased  due  to  a  change  of  resi¬ 
dence. 

duced  by  changes  of  residence  is 
included.  Assumed  that  new 
sales  from  changes  in  residence 
are  correlated  with  new  housing 
completions.  The  volume  of  sales 
induced  by  change  of  residence 
is  calibrated  with  AHAM  NFO 
data  on  washers  purchased  due 
to  a  move. 

Implied  Discount  Rate  Used 

None — consumer  discount  rate  had 

75% — from  WashWise  intercept 

75% — from  WashWise  intercept 

in  Historical  Fit. 

not  been  established  at  this  point. 

survey. 

survey. 

Federal  Register/ Vol.  65,  No.  194 / Thursday,  October  5,  2000 / Proposed  Rules 


59565 


Table  3.— Modifications  to  the  NES  Model,  Including  Shipments  Model— Continued 


Parameter 

Supplemental  ANOPR 

July  1999  workshop 

Proposed  rule 

Historical  Fit . 

None  . 

Historical  fit  made  to  1981  to  1996 

Model  projected  back  to  1951.  Fit 

period. 

made  to  1970  to  1996  data. 

Operating  Cost  Scaling  . 

None  . 

Assumed  operating  cost  scaled  with 

Disaggregates  operating  cost  and 

electricity  price  changes. 

estimates  operating  cost  back  to 

1951  using  Electricity,  Gas, 

Water,  Oil,  and  LPG  price  indi¬ 
ces. 

Model  is  more  independent  of  his- 

Stock  Accounting . 

Uses  historical  sales  and  saturation 

Uses  historical  sales  and  saturation 

data  as  input  to  clothes  washers 

data  as  input  to  clothes  washers 

torical  data  inputs.  It  uses  model 

household  stock  accounting  due 

household  stock  accounting  due 

estimates  of  annual  sales  as  the 

to  lack  of  model  estimates  prior  to 

to  lack  of  model  estimates  prior  to 

input  into  stock  accounting  after 

1980. 

1980. 

1951. 

Housing  Start  Data . 

Recommended  using  AEO  1996 

Uses  AEO  1996  Housing  Starts 

Uses  AEO  1999  projections  ad- 

Housing  Starts  Projection. 

Projection. 

justed  to  reflect  housing  comple¬ 
tions. 

Initial  Stock  Assumption  . 

Pre-1957  clothes  washer  stock 

Pre-1957  clothes  washer  stock 

1951  automatic  washer  stock 

initialized  as  zero. 

initialized  as  zero. 

initialized  at  1.63  million  (1950 
sales)  for  one-year  age  washers 
decreasing  linearly  to  1.03  million 
at  13-year  vintage  and  zero 
thereafter. 

Operation  Cost  Comparison 

None — no  shipments  model  yet  For 

Measured  operating  cost  savings 

Measures  savings  in  current  year 

NES  incremental  cost  from  the 

relative  to  the  real  operating  cost 

relative  to  a  baseline  machine 

baseline  washer. 

in  1997  of  a  1997  base  case  ma- 

(MEF=0.817)  with  current  fuel 

chine  (MEF=0.817). 

costs. 

Fuel  Site-to-Source  Conver- 

constant  value . 

conversion  varies  yearly  and  is  gen- 

conversion  varies  yearly  and  is  gen- 

Sion. 

erated  by  ElA’s  NEMS-BRS’ 

erated  by  ElA’s  NEMS-BRS’ 

program. 

program. 

Fuel  Prices  . 

average  from  RECS  93  . 

average  of  marginal  prices  deter- 

average  of  marginal  prices  deter- 

mined  from  RECS93. 

mined  from  RECS93. 

Escalation  of  Fuel  Prices  . 

AE098 . 

AE098  . 

AE099. 

Fuel  Price  Extrapolation  from 

LBNL  method . 

method  used  by  EIA,  consistent 

method  used  by  EIA,  consistent 

2020  to  2030. 

with  new  LCC  methodology. 

with  new  LCC  methodology. 

Water  Heater  Fuels . 

electricity,  gas,  oil  . 

electricity,  gas,  oil  . 

added  LPG. 

Water  &  Wastewater  Prices 

urban  rates:  $3.18  per  1000  gallons 

average  rates:  $2.66  per  1000  gat- 

updated  average  for  urban  &  rural: 

Ions  in  1998. 

avg.=$2.48  per  1000  gals.  (1998) 

(see  LCC). 

Water  &  Wastewater  Price 

0% . 

2.96%  an  average  from  LCC — a 

2.96%  an  average  from  LCC — a 

Escalation. 

weighting  of  3.01%  and  0.64% 

weighting  of  3.01%  and  0.64% 

(see  LCC). 

(see  LCC). 

Base  Case;  H-axis  Esca- 

0.5% . 

0.5% . 

0.5%. 

lation  Rates. 

Base  Case:  H-axis  Sales  . 

3%  in  1998 . 

6.25%  in  1998 . 

6.25%  in  1998. 

Discount  Rate . 

7% . 

7% . 

7%. 

Manufacturer  Mark-ups  . 

Min.  1.000  . 

Min.  1.000  . 

Range;  varies  with  standard  level. 

Mean  1.175 . 

Mean  1^75 . 

Distribution;  uniform. 

Max.  1.350  . 

Max.  1.350 

Distribution:  triangular . 

Distribution;  triangular 

j _ 

’  EIA  approves  use  of  the  names  NEMS  (National  Energy  Modeling  System)  only  to  describe  an  AEO  version  of  the  model  with  out  any  modi¬ 
fication  to  code  or  data.  Since,  in  this  work,  there  will  be  some  minor  code  modifications,  DOE  proposes  use  of  the  name  NEMS-BRS  for  the 
model  as  used  here. 


Shipments  Model.  In  the 
Supplemental  ANOPR,  we  examined 
several  different  approaches  to 
forecasting  washer  sales.  The 
investigated  models  included  an  Auto- 
Regressive  Moving  Average  Model 
(ARIMA),  a  Multi-Variate  Time  Series 
Fit,  a  Saturation/Lifetime  Model,  and  an 
Accounting  Model  with  elasticity.  Of 
the  different  approaches,  we  selected 
the  Accoimting  Model  because  it  was 
the  most  full-featured  model  which 
included  price  and  operating  cost 
elasticities.  At  the  July  1999  Workshop 
we  described  the  revised  accoimting 


model  for  projecting  annual  clothes 
washer  shipments.  After  stakeholder 
comment  the  Shipment  model  was 
further  revised  and  integrated  into  a 
single  spreadsheet  called  the  NES/ 
Shipment  spreadsheet.  It  includes  the 
following  featmes: 

•  Combined  effects  of  price,  operating 
cost,  and  features  on  annual  U.S. 
shipments 

•  Market  segments  (e.g.,  new  housing, 
replacement  decisions,  non-owner 
adding  a  washer) 

•  Decisions  to  repair  rather  than 
replace 


•  Purchases  of  used  washers 

•  Age  categories  of  clothes  washers 
The  NES/Shipment  spreadsheet  now 

incorporates  information  from  the  DOE 
Consumer  Analysis.  Since  the 
Supplemental  ANOPR,  DOE  has 
gathered  additional  information  about 
features  of  clothes  washers  that 
influence  consumers’  purchase 
decisions,  and  analyzed  consumer’s 
stated  preferences.  This  new 
information  also  has  been  calibrated 
with  updated  information  about 
historical  purchases.  Details  of  the 
consumer  analysis  and  shipment 
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spreadsheet  are  explained  in  Chapters  8 
(Consumer  Analysis)  and  9  (Shipments) 
of  the  TSD. 

Shipment  Elasticities.  The 
Department  received  many  comments 
concerning  which  elasticities  need  to  be 
considered  in  the  shipments  model. 
Whirlpool  notes  that  combining  the 
impacts  of  the  purchase  behavior  of 
discretionary  buyers  with  the 
postponement  and  repair  decisions  or 
“forced  pmrchase”  consiuners,  and 
assuming  energy  reduction  regulation  of 
35%  (a  $250  retail  price  increase),  it  is 
reasonable  to  expect  shipment  decreases 
in  excess  of  10%.  (Whirlpool,  No.  141 
at  10).  Amana  states  that  the  elasticity 
of  price  and  sales  needs  to  be 
considered.  (Amana,  No.  146  at  3).  Both 
ACEEE  and  the  Alliance  to  Save  Energy 
stated  that  the  only  market  for  which 
there  is  likely  to  be  an  elasticity  of 
demand  is  the  early  replacement 
market,  since  homeowners  expect  to 
have  access  to  a  clothes  washer  and  will 
continue  to  purchase  them  even  if  the 
cost  is  higher.  (ACEEE,  No.  150  at  6  and 
Alliance  to  Save  Energy,  No.  148  at  3). 
The  Oregon  Office  of  Energy  and  ACEEE 
recommended  reconstructing  the 
shipments  model  without  a  price-based 
elasticity  variable  but  including 
variables  for  disposable  income,  credit 
availability,  usable  washer  capacity,  and 
average  washer  cleaning  ability  (Oregon 
Office  of  Energy,  No.  190  at  11  and 
ACEEE,  No.  188  at  5). 

In  consideration  of  the  comments 
received,  the  Department  elected  to  use 
elasticity  values  for  the  following 
factors;  clothes  washer  price,  operating 
savings,  top/front  access  feature,  clothes 
washer  price/income.  In  addition, 
income  elasticities,  and  interest  rate 
elasticities  were  added  as  input  options 
to  the  spreadsheet.  Details  of  how 
elasticities  were  derived  are  explained 
in  Chapter  9  (Shipments)  of  the  TSD. 

Source  of  Elasticities.  After  we 
presented  the  shipments  model  at  the 
July  1999  Workshop,  we  received 
several  comments  relating  to  how  the 
value  of  elasticities  are  determined.  The 
Oregon  Office  of  Energy  took  issue  with 
the  methodologies  used  to  derive  price 
elasticities,  especially  the  use  of  the 
consruner  conjoint  analysis.  (Oregon 
Office  of  Energy,  Nos. 162  at  8  and  No. 
190  at  4-9).  Several  comments  also 
question  whether  price  elasticities 
derived  from  past  declining  prices 
would  apply  in  a  future  market  of 
increased  prices  due  to  a  standard. 
(ACEEE,  No.188  at  3;  Oregon  Office  of 
Energy,  No.l90  at  8;  and  PG&E^^No.  189 
at  2-3).  PG&E  also  questions  the  use  of 
the  consmner  research  survey  to 
calibrate  elasticity  variables.  It  states 
that  instead  of  asking  questions  about  a 


10-year-old  washer,  the  questions 
should  have  been  posed  for  a  series  of 
washer  ages.  It  also  believes  that  the 
likely  repair  cost  of  a  washer  is  likely  to 
exceed  the  $150  value  used  in  the 
questionnaire.  (PG&E,  No.  189  at  2). 

Many  enhancements  were  made  to  the 
shipment  model  to  address  the 
stakeholder  comments  listed  above.  The 
purpose  of  these  model  enhancements  is 
to  provide  the  best  possible  estimates  of 
the  impacts  of  standards,  consistent 
with  tlie  recent  history  of  washer 
shipments,  clothes  washer  market 
structure  and  consumer  preferences. 
These  enhancements  are:  (1)  Calibration 
of  the  model  over  a  longer  historical 
period.  (2)  more  detailed  and  accurate 
calculation  of  operating  costs  and 
savings  (3)  inclusion  of  additional  user 
specified  explanatory  macroeconomic 
variables  (4)  inclusion  of  consumer 
responsiveness  to  price  and  operating 
costs  as  calibrated  to  historical  clothes 
washer  shipments.  (5)  calibration  of  the 
relative  size  of  the  features  response, 
and  estimation  of  the  rate  at  which 
clothes  washer  owners  might  drop  out 
of  the  market  using  the  results  fi’om  the 
Clothes  Washer  Consumer  Analysis.  (6) 
use  of  NFO  Research  Incorporated  data 
from  a  1996  siu^ey  (prepared  for 
AHAM)  to  estimate  the  proportion  of 
early  (discretionary)  replacements,  and 
the  proportion  of  new  versus  used 
purchases.  (7)  consideration  of  AHAM 
historical  shipments  and  statistics  on 
the  recent  (post  1994  standard)  changes 
in  mean  clothes  washer  efficiency.  (8) 
inclusion  of  Consumer  Reports  data  on 
repair  rates  during  the  first  five  years  of 
the  clothes  washer  lifetime.  These 
enhancements  are  described  in  more 
detail  below. 

Market  Segments.  Shipment  models 
used  prior  to  the  supplemental  ANOPR 
accounted  for  the  new  clothes  washer 
and  the  replacement  markets  which 
assumed  that  a  washer  was  replaced  by 
a  new  machine  when  it  broke  down. 

The  new  shipment  model  presented  at 
the  July  1999  Workshop  provides  a 
more  detailed  accounting  of  different 
market  segments,  washer  ownership 
categories  and  accoimts  for  a  variety  of 
other  market  dynamics  including  new 
versus  used  shipments,  changes  in 
repair  behavior  and  life  extension  of 
machines  through  extra  repairs. 

Houses  That  Drop  Out  of  Washer 
Market.  Houses  that  drop  out  of  the 
washer  market  are  where  the  laundry  is 
done  at  Laimdromats  or  elsewhere  and 
were  not  accounted  for  in  analyses 
presented  prior  to  the  July  1999 
Workshop.  One  stakeholder  commented 
that  the  analysis  will  be  incomplete  and 
not  useful  without  an  assessment  of  the 
used  appliance  market,  and 


participation  in  that  market  on  the  part 
of  low  income  consumers.  (Oregon 
Office  of  Energy,  No.  162  at  11).  Another 
comment  emphasized  that  low  income 
consumers  will  find  it  increasingly 
difficult  to  pmchase  clothes  washers  at 
more  stringent  standard  levels,  and  may 
simply  not  be  able  to  buy  a  new 
machine.  Thus  DOE  should  expect  an 
increase  in  used/repaired  clothes 
washer  sales  and  a  relative  decrease  in 
shipments  of  new  high  efficiency 
models.  (Whirlpool,  No.  141  at  15).  In 
response  to  the  previous  comments,  the 
revised  shipments  model  takes  in 
accoxmt  the  households  that  drop  out  of 
the  washer  market,  and  assumes  that 
they  wash  their  clothes  at  a  Laundromat 
or  elsewhere. 

Cost  of  Repair  and  Used  Washers.  The 
shipment  model  presented  at  the  July 
1999  Workshop  incorporated  changes  in 
the  prices  of  new  washers,  but  not 
changes  in  the  prices  of  used  washers  or 
the  price  of  repairing  an  existing 
washer.  The  Department  received  a 
comment  which  asked  that  the  model 
incorporate  the  higher  price  of  used 
washers  and  repair  services  resulting 
firom  increased  demand  as  consumers 
delay  the  purchase  of  new  washers  in 
response  to  higher  prices.  (Assessment 
of  DOE  Shipments  Model  for 
Forecasting  the  Impacts  of  Clothes 
Washer  Standards,  Keimeth  Train, 
Comment  No.  194  at  13).  The  proposed 
rule  Shipment/NES  model  now  gives  an 
input  option  for  the  cost  ratios  of 
repairing  a  washer  and  of  buying  a  used 
washer  instead  of  buying  a  new  washer. 
This  option  is  now  an  input  in  terms  of 
the  ratio  between  these  options  and 
buying  a  new  washer.  See  TSD  Chapter 
9  on  Shipments. 

Residence-Change-Induced  Purchase. 
The  versions  of  the  Shipment  model 
presented  at  the  July  22  Workshop  only 
considered  residence  changes  for  those 
pmchasing  new  housing.  The  model 
now  includes  purchases  of  washers  for 
change  of  residences  for  new  and 
existing  housing.  This  improvement  to 
the  model  has  a  significant  effect  on 
forecasted  shipments. 

Implied  Discount  Rate  Used  in 
Historical  Fit.  The  implied  discount  rate 
is  a  value  that  describes  how  important 
energy  cost  savings  are  to  consumers 
relative  to  increases  in  price.  This  is 
different  from  the  7%  discount  rate  used 
in  the  analysis  that  describes  the  time 
value  of  money  in  order  to  convert 
dollar  costs  and  savings  (first  price  and 
operating  savings)  to  the  same  year  in 
order  to  determine  the  LCC.  Ken  Train 
commented  that  both  a  20%  implied 
discount  rate  which  was  derived  from 
the  conjoint  analysis  and  a  75%  implied 
discount  rate  which  was  derived  from 
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the  WashWise  survey  are  consistent 
with  historical  shipments  data.  (Ken 
Train,  Comment  No.  194  at  4  and  13). 

A  lower  implied  discount  rate  would 
place  greater  value  on  future  operating 
cost  savings  and  result  in  a  lower  drop 
in  shipments  as  compared  to  the  higher 
implied  discoimt  rate.  We  agree  that 
several  values  for  the  implied  discount 
rate  can  be  used  to  fit  a  curve  to 
historical  data.  We  derived  an  implied 
discoimt  rate  by  two  methods:  (1)  The 
relationship  of  price  and  efficiency  for 
current  models  (based  on  the 
engineering  analysis)  is  consistent  with 
an  implied  discount  rate  of  50-100%; 

(2)  while  stated  preference  siuveys  are 
often  unreliable  indicators  of  revealed 
preferences,  we  analyzed.  We  believe 
the  WashWise  intercept  survey  results 
are  a  more  accurate  measmement  of  the 
implied  discoimt  rate  because  its  sole 
intent  was  specific  to  recent  washer 
purchases,  designed  to  measure  price 
savings  and  interviewed  consumers  at 
the  point  of  purchase.  In  contrast,  the 
conjoint  analysis  provided  a  limited  set 
of  choices  for  implied  discount  rate  and 
was  conducted  in  a  setting  removed 
from  purchase  decision.  See  TSD 
Chapter  9.  Both  derivations  (engineering 
analysis  and  WashWise)  are  consistent 
with  an  implied  discount  rate  of  75%. 
This  value  is  higher  than  found  from 
studies  of  other  appliances,  perhaps  in 
part  because  consumers  are  unaware  of 
how  much  water  costs  contribute  to 
operating  expense.  The  Department  is 
interested  in  comments. 

Historical  Fit;  Operating  Cost  Scaling; 
Stock  Accounting;  Housing  Start  Data; 
Initial  Stock  Assumption;  and 
Operation  Cost  Comparison.  These 
parameters  were  refined,  after  the  July 
1999  Workshop,  to  reflect  updated  data 
or  longer  historical  time  periods.  These 
changes  were  not  prompted  by  emy 
specific  stakeholder  comments. 

Fuel  Site-to-Source  Conversion.  The 
Appliance  Energy  Efficiency  Standards 
Advisory  Committee  recommended 
(letter  dated  April  21, 1998)  that  we 
define  a  range  of  energy  conversion 
factors  and  associated  emission 
reductions  based  on  generation 
displaced  by  standards.  In  the 
supplemental  ANOPR,  a  constant 
conversion  factor  was  used.  EEI 
commented  that  the  value  shown  for 
electric  conversion  (heat  rates)  on  the 
NES  spreadsheet  is  overstated  by  at  least 
11%  because  AEO  98  (authored  by  EIA) 
assigns  the  same  factor  for  fossil  fuel 
power  plant  heat  rates  to  hydro-electric 
and  other  renewable  forms  of  electric 
generation.  This  results  in  overstating 
primary  energy  savings  from  reductions 
in  electricity  usage.  (EEI,  No. 122  at  7). 
We  have  addressed  this  issue  by  using 


a  year-by-year  conversion  rate  that  is 
cdculated  based  on  displaced 
generation  using  NES. 

Fuel  Prices.  As  discussed  in  the  LCC 
methodology  section,  after  the 
supplemental  ANOPR,  marginal  gas  and 
electric  prices  were  used,  whereas 
previously  average  prices  were  used. 

The  marginal  price  is  the  price  paid  for 
the  last  increment  of  fuel  used.  Refer  to 
Section  C.  Life-Cycle  Cost  (LCC) 

Analysis  for  a  description  of  these 
changes. 

Escalation  of  Fuel  Prices.  The 
Alliance  to  Save  Energy,  ACEEE  and  the 
Oregon  Office  of  Energy  believe  that 
assumptions  of  residential  price 
declines  are  overstated.  (Alliance  to 
Save  Energy,  No.  148  at  1-2;  ACEEE, 

No.  150  at  4;  and  Oregon  Office  of 
Energy,  No.  162  at  6).  The  Alliance  to 
Save  Energy  recommends  that  DOE 
analyze  at  least  one  case  with  flat 
residential  energy  prices.  (Alliance  to 
Save  Energy,  No.  148  at  1-2).  ACEEE 
believes  EIA  estimates  of  residential 
energy  price  declines  remain  too  high. 

It  cites  its  April  1998  comments  in 
which  it  referred  to  a  survey  by  the 
Association  of  Energy  Service 
Professionals  of  its  members  projected 
on  average  that  residential  bills  will 
increase  4.9%  with  restructuring  while 
commercial  and  industrial  bills  will 
decrease  an  average  of  5.8  to  8.6%. 

Based  on  this  information,  ACEEE 
believes  EIA’s  projections  of  future 
residential  electricity  prices  are  higher 
in  the  1999  Annued  Energy  Outlook  than 
in  the  1998.  ACEEE  recommends  that 
DOE  conduct  a  sensitivity  analysis  with 
smaller  price  declines,  such  as  the  EIA 
high  use  forecast.  (ACEEE,  No.  150  at  4). 
Similarly,  the  Oregon  Office  of  Energy 
believes  residenti^  rates  will  remain 
flat  or  rise  somewhat.  (Oregon  Office  of 
Eneiw,  No.l62  at  6). 

While  we  generally  agree  that  future 
energy  prices  are  uncertain,  we  are 
relying  on  the  EIA  and  its  forecasts  for 
the  analysis.  To  account  for  the 
uncertainty,  we  have  included  the  high 
and  low  fuel  and  electricity  forecasts, 
i.e.,  AEO  low  &  high  economic  growth 
scenarios  in  the  analysis. 

Fuel  Price  Extrapcnation  from  2020  to 
2030.  Refer  to  Section  C.  Life-Cycle  Cost 
(LCC)  Analysisfor  a  description  of  this 
change. 

Water  Heater  Fuels.  LPG  was  added  as 
a  fuel  type. 

Water  and  Wastewater  Prices;  and 
Water  and  Wastewater  Price  Escalation. 
Refer  to  Section  C.  Life-Cycle  Cost  (LCC) 
Analysis  for  a  description  of  these 
changes. 

Base  Case  H-axis  Escalation  Rates; 
and  Base  Case  H-axis  Sales.  These 
issues  concern  the  estimated  initial 


percentage  of  sales  that  are  H-axis  and 
the  estimated  escalation  of  H-axis  sales. 
EEI,  Whirlpool,  NRDC,  City  of  Seattle, 
Seattle  Public  Utilities,  Alliance 
Laundry  System  LLC,  Northwest  Power 
Planning  Council,  ACEEE,  and  Amema 
believe  that  the  projections  for  sale  of 
high  efficient  units  is  too  low.  (EEI,  No. 
122  at  3;  Whirlpool,  No.  141  at  12; 

NRDC,  No.  138  at  8;  City  of  Seattle, 
Seattle  Public  Utilities,  No.  126  at  2; 
Alliance  Laundry,  No.  145  at  20; 
Northwest  Power  Planning  Council,  No. 
135  at  1;  ACEEE,  No.  150  at  7;  and 
Amana,  No.  146  at  2).  Northwest  Energy 
Efficiency  Alliance,  Oregon  Office  of 
Energy  and  the  Alliance  to  Save  Energy 
believe  DOE  overestimated  sale  in  the 
absence  of  standards  because  many 
incentive  programs  are  ending. 
(Northwest  Energy  Efficiency  Alliance. 
No.  131  at  4;  Oregon  Office  of  Energy, 
No.  162  at  2;  and  Alliance  to  Save 
Energy,  No.  148  at  3—4). 

NRDC  commented  that  the 
Supplemental  ANOPR  proposal  to  use  a 
single  hasecase  forecast  with  a  known 
gradually  increasing  penetration  of  high 
efficiency  clothes  washers  is  incorrect. 
(NRDC,  No.  138  at  3).  Whirlpool, 

Amana,  and  Alliance  Laundry  System 
LLC  provide  estimates  of  the  growth  of 
H-axis  clothes  washers.  Whirlpool 
commented  that  the  forecasts  presented 
in  the  TSD  of  0.5%  per  yeds  growth  in 
market  penetration  is  significantly  low 
based  on  actual  trends.  (Whirlpool,  No. 
141  at  12).  Amana  commented  that  the 
assumption  of  1.5%  H-axis  washers  in 
1995  with  a  0.5%  yearly  increase  has 
proved  to  be  a  conservative  assumption 
and  that  its  competitive  information 
indicates  a  6%  market  share  of  H-axis 
machines  is  a  more  appropriate  number 
to  use  at  this  time.  (Amana,  No.  146  at 
2).  Alliance  Laundry  System  LLC 
commented  that  it  does  not  believe  that 
front  load  washing  penetration  will 
actually  shrink  20%  in  the  next  24 
months,  as  the  DOE  spreadsheet 
analysis  presumes.  (See  TSD  at  page  8- 
16,  Table  8.3).  It  believes  that  a  more 
realistic  projection  would  show  front 
load  washing  machines  gaining  in 
acceptance  for  those  consumers  who 
choose  energy  and  water  savings  over 
other  features  such  as  ergonomics  or  far 
lower  purchase  price.  (Alliance 
Laundry,  No.  145  at  20).  With  regard  to 
the  assumptions  concerning  sales  in 
absence  of  stemdards,  ACEEE  believes 
the  DOE  forecast  seems  conservative  in 
early  years.  Saturation  are  currently 
running  higher  than  DOE’s  forecast.  But, 
without  a  standard,  we’d  expect  a 
leveling  off  at  around  15%  saturation 
(based  on  levels  achieved  in  the  North- 
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West,  even  with  heavy  promotion). 
(ACEEE,  No.  150  at  7). 

The  Northwest  Energy  Efficiency 
Alliance  believes  that  the  baseline 
forecast  of  resource-efficient  clothes 
washers  (RECWs)  should  begin  with  a 
current  (1998)  market  penetration  rate  of 
5-6%.  It  should  then  assiune  an  annual 
increase  of  .75%  every  year  until  2030 
(i.e.,  28%  market  share  by  2030).  This 
forecast  would  place  the  market  share  of 
RECWs  at  approximately  10%  in  2030. 
This  value  represents  the  conservative 
end  of  the  range  of  estimates  provided 
by  manufacturers  participating  in  the 
Northwest  Energy  Efficiency  Alliance’s 
interviews,  (Market  Progress  Evaluation 
Report:  WashWise  No.  2,  publication 
No.  E98-012.).  (Northwest  Energy 
Efficiency  Alliance,  No.  131  at  4.) 

Oregon  Office  of  Energy  believes  DOE 
has  potentially  overestimated  the  base 
case  share  of  high  efficiency  clothes 
washers  defined  by  DOE,  based  on 
AHAM  data,  to  be  35%  more  efficient 
than  the  minimum  efficiency  required 
of  today’s  machines  in  futiure 
shipments.  There  is  not  a  lot  of 
expectation  that  this  share  will  grow 
significantly,  now  or  in  the  near  term, 
as  organized  efficiency  programs  are 
seriously  on  the  wane.  (Oregon  Office  of 
Energy,  No.  162,  at  2). 

DOE  agrees  the  market  share  of  the 
more  efficient  clothes  washers  is  greater 
than  estimated.  Based  on  the  comments, 
DOE  has  updated  the  estimate  of  the  H- 
axis  sales  to  assume  in  1998  that  6.25% 
of  clothes  washers  are  H-axis,  escalating 
at  0.5%  a  year. 

Discount  Rate.  The  NES  analysis 
assumes  a  fixed  discovmt  rate  of  7%. 

This  is  used  in  determining  the  savings 
and  costs  due  to  a  new  standard  and  for 
calculating  the  NPV.  This  is  unchanged 
firom  the  ANOPR. 

Manufacturer  Mark-ups.  For  the 
Supplemental  ANOPR  the  shipment 
wei^ted  average  was  used  for  the 
manufacturing  mark-up.  One  value  was 
used  for  all  standard  levels.  For  the 
proposed  rule,  a  range  of  manufacturer 
mark-ups  were  calculated  for  each 
standard  level.  The  average  of  the  range 
was  used. 

2.  Net  National  Employment 

The  Process  Rule  includes  national 
employment  impacts  among  the  factors 
DOE  considers  in  selecting  a  proposed 
standard.  The  Department  estimates  the 
impacts  of  standards  on  employment  for 
appliance  manufacturers,  relevant 
service  industries,  energy  suppliers,  and 
the  economy  in  general.  We  estimate 
two  employment  impacts:  total  and 
direct  impacts.  Total  impacts — or  net 
national  emplo3nnent  impacts — are 
impacts  on  die  national  economy. 


including  the  manufacturing  sector 
being  regulated.  Direct  employment 
impacts  would  result  if  standards  led  to 
a  change  in  the  number  of  employees  at 
manufacturing  plants  and  related 
supply  and  service  firms.  The  MIA  only 
discusses  the  direct  employment 
impacts. 

Net  national  employment  impacts 
from  clothes  washer  standards  are 
defined  as  net  jobs  created  or  eliminated 
in  the  general  economy  as  a 
consequence  of:  (l)  reduced  spending 
by  end  users  on  energy  (electricity,  gas 
including  LPG,  and  oil)  and  water;  (2) 
reduced  spending  on  new  energy  supply 
by  the  utility  industry;  (3)  increased 
spending  on  the  purchase  price  of  new 
clothes  washers;  and  (4)  the  associated 
indirect  effects  of  those  three  factors 
throughout  the  national  economy.  The 
resulting  net  savings  are  expected  to  be 
redirected  to  other  forms  of  economic 
activity.  We  expect  these  shifts  in 
spending  and  economic  activity  to  affect 
the  demand  for  labor,  but  there  is  no 
generally  accepted  method  for 
estimating  these  effects. 

One  method  to  assess  the  possible 
effects  on  the  demand  for  labor  of  such 
shifts  in  economic  activity  is  to  compare 
sectoral  employment  statistics 
developed  by  the  Labor  Department’s 
Bureau  of  Labor  Statistics  (BLS).  The 
BLS  regularly  publishes  its  estimates  of 
the  number  of  jobs  per  million  dollars 
of  economic  activity  in  different  sectors 
of  the  economy,  as  well  as  the  jobs 
created  elsewhere  in  the  economy  by 
this  same  economic  activity.  BLS  data 
indicates  that  expenditmes  in  the 
electric  sector  generally  create  fewer 
jobs  (both  directly  and  indirectly)  than 
expenditures  in  other  sectors  of  the 
economy.  There  are  many  reasons  for 
these  differences,  including  the  capital- 
intensity  of  the  utility  sector  and  wage 
differences.  Based  on  the  BLS  data 
alone,  we  believe  net  national 
employment  wiU  increase  due  to  shifts 
in  economic  activity  resulting  from  the 
clothes  washer  standards. 

In  developing  this  proposed  rule,  the 
Department  attempted  a  more  precise 
analysis  of  nation^  employment 
impacts  using  an  input/output  model  of 
the  U.S.  economy.  The  model,  ImBuild, 
was  developed  by  the  Office  of  Building 
Technology,  State  and  Commimity 
Programs,  DOE.  ImBuild  is  a  PC-based 
economic  analysis  model  that 
characterizes  the  interconnections 
among  35  sectors  as  national  input/ 
output  structural  matrices.  It  can  be 
applied  to  future  time  periods.  ImBuild 
calculates  the  total  effect  on 
employment,  including  job  creation  or 
deletion  in  the  manufactiuing  sector. 
Inputs  to  the  ImBuild  model  are  outputs 


of  the  NES/Shipment  spreadsheet.  Since 
the  electric  utility  sector  is  more  capital- 
intensive  and  less  labor-intensive  than 
other  sectors  (see  Bureau  of  Economic 
Analysis,  Regional  Multipliers:  A  User 
Handbook  for  the  Regional  Input- 
Output  Modeling  System  (RIMS  II), 
Washington,  DC.,  U.S.  Department  of 
Commerce,  1992),  a  shift  in  spending 
away  fi'om  energy  bills  into  other  sectors 
would  be  expected  to  increase  overall 
employment.  For  more  details  on  the 
net  national  employment  analysis, 
please  see  Chapter  13  in  the  TSD. 

Because  this  is  a  new  analysis  for  an 
energy  conservation  standard 
rulemaking,  we  are  requesting  public 
comments  on  the  validity  of  the 
analytical  methods  used  and  the 
appropriate  interpretation  and  use  of  the 
results  of  this  an^ysis. 

F.  Consumer  Analysis 

In  determining  whether  a  standard  is 
economically  justified,  we  consider  any 
other  factors  that  the  Secretary  deems  to 
be  relevant.  Under  this  factor,  the 
Department  is  considering  the  life-cycle 
cost  impacts  on  those  subgroups  of 
consumers  who,  if  forced  by  standards 
to  purchase  H-axis  machines,  would 
choose  to  repair  their  existing  machines. 

Consumer  Sub-Groups 

The  consiuner  analysis  evaluates 
impacts  to  any  identifiable  groups,  such 
as  consumers  of  different  income  levels, 
who  may  be  disproportionately  affected 
by  any  national  energy  efficiency 
standard  level.  The  impact  on  consumer 
sub-groups  is  determined  using  the  LCC 
spreadsheet  model  for  low  income 
households  and  for  household  where 
the  head  of  the  household  was  a  senior. 

G.  Manufacturer  Impact  Analysis 

The  manufactiuer  analysis  estimates 
the  financial  impact  of  standards  on 
manufactiuers  and  calculates  impacts 
on  employment  and  mcmufacturing 
capacity. 

Prior  to  initiating  the  detailed  MIA  for 
the  clothes  washer  rulemaking,  the 
Department  prepared  a  document  titled 
“Clothes  Washer  Manufactxuer  Impact 
Analysis”  which  outlines  procedural 
steps  and  identifies  issues  for 
consideration  in  the  MIA.  This 
document  was  presented  at  a  public 
workshop  held  on  December  14—15, 
1998.  It  was  based  on  the  general 
framework  for  the  MIA  presented  by  the 
Department  at  a  workshop  in  March 
1997  and  was  modified  for  its 
application  to  the  clothes  washer  rule. 

As  proposed  in  the  approach 
document,  the  MIA  was  conducted  in 
three  phases.  Phase  1,  “Industry 
Profile,”  consisted  of  the  preparation  of 
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an  industry  characterization.  Phase  2, 
“Preliminary  Industry  Cash  Flow,”  had 
as  its  focus  the  larger  industry.  In  this 
phase,  the  Government  Regulatory 
Impact  Model  (GRIM)  was  used  to 
prepare  a  preliminary'  industry  cash 
flow  analysis.  Here,  the  Department 
used  publicly  available  information 
developed  in  Phase  1  to  adapt  the  GRIM 
structure  to  facilitate  the  analysis  of  new 
clothes  washer  standards.  In  Phase  3, 
“Sub-Group  Impact  Analysis,”  the 
Department  discussed  fully  the  results 
of  the  Preliminary  Industry  Cash  Flow 
analysis  with  each  manufacturer  and 
identified  manufacturer-specific 
variances. 

Phase  3  also  entailed  docmnenting 
additional  impacts  on  employment  and 
manufacturing  capacity  through  a 
structured  interview  process. 

Phase  1,  Industry  Profile.  Phase  1  of 
the  MIA  consisted  of  preparing  an 
Industry  Profile.  Prior  to  initiating  the 
detailed  impact  studies,  DOE  received 
input  on  the  present  and  past  structure 
and  market  characteristics  of  the  clothes 
washer  industry.  This  activity  involved 
both  quantitative  and  qualitative  efforts 
to  assess  the  industry  and  products  to  be 
analyzed.  Issues  adckessed  included 
manufacturer  market  shares  and 
characteristics,  trends  in  the  number  of 
firms,  the  financial  situation  of 
manufacturers,  and  trends  in  clothes 
washer  characteristics  and  markets. 

The  industry  profile  included  a  top- 
down  cost  analysis  of  the  appliance 
industry  that  was  used  to  estimate  the 
disaggregated  costs  of  a  baseline  clothes 
washer.  The  cost  structure  was  used  to 
derive  cost  and  financial  inputs  for  the 
GRIM — e.g.,  material,  labor,  overhead, 
depreciation.  Sales  General  & 
Administration  (SG&A),  and  Research  & 
Development  (R&D).  The  profile  was 
also  instrumental  in  estimating  the 
manufacturer  and  retail  mark-ups  that 
were  used  in  the  Life-Cycle  Cost 
Analysis. 

Publicly-available  quantitative  data 
published  by  the  U.S.  Bureau  of  Census 
with  regards  to  the  clothes  washer 
industry  was  included  in  Chapter  3  of 
the  preliminary  Technical  Support 
Document  (TSD)  dated  October  1998 
accompanying  the  clothes  washer 
Supplemental  ANOPR  dated  November 
19, 1998.  These  reports  include  such 
statistics  as  the  number  of  companies, 
manufacturing  establishments, 
employment,  pa5Toll,  value  added,  cost 
of  materials  consumed,  capital 
expenditures,  product  shipments,  and 
concentration  ratios. 

The  Department  also  utilized 
additional  sources  of  information  to 
further  characterize  the  clothes  washer 
industry.  These  included  company 


Securities  and  Exchange  Commission 
(SEC)  lOK  and  annual  reports,  Moody’s 
company  data  reports.  Standard  & 

Poor’s  (S&P)  stock  reports,  value  line 
industry  composites,  and  Dow  Jones 
Financial  Services. 

Phase  2,  Preliminary  Industry  Cash 
Flow.  Phase  2  of  the  MIA  had  as  its 
focus  the  “larger”  industry.  The 
analytical  tool  used  for  calculating  the 
financial  impacts  of  standards  on 
manufacturers  is  the  GRIM.  In  Phase  2, 
the  GRIM  was  used  to  perform  a 
preliminary  industry  cash  flow,  analysis. 

For  the  Preliminary  Industry  Cash 
Flow  Analysis,  DOE  prepared  a  list  of 
financial  values  to  be  used  in  the  GRIM 
industry  analysis.  These  were  calculated 
by  studying  publicly-available  financial 
statements  of  clothes  washer 
manufacturers.  A  detailed  definition  of 
financial  inputs  and  their  values  for  a 
“prototypical”  clothes  washer 
manufacturer  was  presented  in  Chapter 
9  of  the  preliminary  TSD.  Values  for 
currently  sold  “Base  Case”  prices  were 
derived  fi'om  the  Bureau  of  Census’s 
Current  Industrial  Reports  (CIRs).  The 
dollar  value  of  clothes  washw 
shipments  from  factories  is  divided  by 
the  quantity  of  clothes  washers  shipped 
to  arrive  at  the  per-unit  manufacturer 
price.  In  order  to  estimate 
manufacturing  costs — labor,  materials, 
depreciation/tooling,  etc. — from  the 
average  manufacturer  prices  obtained 
from  the  CIRs,  a  t3rpic^  clothes  washer 
industry  cost  structure  was  developed 
using  publicly-available  information 
from  the  Census  of  Manufacturers  (CMs) 
and  from  industry  statistics  obtained 
firom  the  SEC-lOK  reports.  Finally,  in 
preparing  the  Preliminary  Industry  Cash 
Flow  Analysis,  DOE  used  the  same 
clothes  washer  shipment  scenarios 
developed  for  the  National  Energy 
Savings  (NES)  spreadsheet. 

The  Department  received  a  comment 
accurately  signaling  an  error  in  the 
Preliminary  Industry  Cash  Flow 
Analysis  calculation  of  the  cost  of 
capital.  (NRDC,  No.  138,  at  12-13).  The 
suggested  change  was  made  and  its 
impact  is  the  reduction  of  the  discount 
factor  from  7.25%  to  6.65%.  Another 
comment  received  concerned  DOE’s 
assumption  of  a  10.5%  working  capital 
requirement.  Given  ValueLine’s 
estimate  of  just  under  7%,  a  more 
detailed  explanation  for  the 
Department’s  assumption  was 
requested.  (Oregon  Office  of  Energy,  No. 
162  at  8).  The  Department  recognizes 
that  there  exists  considerable  variability 
in  the  working  capital  requirements  of 
various  firms  based  on  information 
obtained  from  SEC  10-K  reports. 
Discussions  with  appliance  industry 
analysts  indicated  that  working  capital 


requirements  are  in  the  7-14%,  thus  the 
ANOPR  input  assumption.  This 
assumption  was  subsequently  verified 
through  interviews  with  six  clothes 
washer  manufacturers  and  found  to  be 
accurate. 

Phase  3,  Sub-Group  Impact  Analysis. 
DOE  conducted  detailed  interviews 
with  clothes  washer  manufacturers 
representing  over  99%  of  domestic 
clothes  wa§her  sales  to  gain  insight  into 
the  potential  impacts  of  standards. 
During  these  interviews,  the  Department 
solicited  the  information  necessary  to 
validate  industry  cash  flows  and  to 
assess  employment  and  capacity 
impacts. 

The  interview  process  played  a  key 
role  in  the  MIA,  since  it  allowed 
manufacturers  to  privately  express  their 
views  on  important  issues  and  provide 
confidential  information  needed  to 
assess  financial,  employment,  and  other 
business  impacts.  To  verify  the 
assumptions  used  to  derive  the 
Preliminary  Industry  Cash  Flow,  an 
interview  guide  solicited  information  on 
the  possible  impacts  of  new  standards 
on  manufacturing  costs,  product  prices, 
and  sales. 

Each  manufactvuer  was  provided  a 
version  of  the  GRIM  that  included 
discrete  manufacturer  costs  for  all 
percentiles  reported  by  the  AHAM.  In 
preparation  for  the  interview,  each 
manufacturer  could,  if  desired,  input  its 
own  data  and  assumptions  to  develop 
its  own  expected  cash  flow. 
Alternatively,  manufactmers  could 
select  the  percentile  values  that  best 
represented  their  costs  at  different 
efficiency  levels. 

The  evaluation  of  the  possible 
impacts  on  direct  employment  and 
manufactming  assets  also  drew  heavily 
on  the  information  gathered  during  the 
interviews.  The  interview  guide 
solicited  both  qualitative  and 
quantitative  information.  Supporting 
documentation  was  requested  whenever 
applicable.  Interview  participants  were 
asked  to  identify  all  confidential 
information  provided  in  writing  or 
orally  as  such.  Approximately  two 
weeks  following  the  interview,  an 
interview  summary  was  provided  to 
give  manufactmers  the  opportvmity  to 
confirm  the  accvuacy  and  protect  the 
confidentiality  of  all  collected 
information. 

Small  Manufacturer  Sub-Group.  We 
received  a  comment  following  the 
publication  of  the  preliminary  TSD 
indicating  that  sm^ler  manufacturers  of 
clothes  washers  could  be  negatively 
affected  more  than  other  manufactmers 
by  any  proposed  standard.  (Amana,  No. 
146  at  3).  To  assess  the  potential 
impacts  of  possible  washer  standards  on 
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smaller  manufactiuers,  Arthur  D.  Little 
(ADL)  conducted  preliminary 
interviews  with  the  three  smallest 
clothes  washer  manufacturers  (by 
market  share)  and  held  discussions  on 
possible  approaches  to  performing  the 
MIA  for  smaller  manufacturers.  ADL 
and  the  manufacturers  discussed  how  a 
small-manufacturer  GRIM  could  be 
constructed  and  contrasted  with  the 
industry  cash  flow  analysis.  Foremost  in 
the  discussions  were  issues  siurounding 
data  collection  and  aggregation  and  the 
ensuing  confidentiality  concerns  given 
the  sm^l  group  of  manufacturers  and 
their  imbdanced  size. 

All  of  the  smaller  manufactxuers 
worked  with  ADL  to  develop  a 
company-specific  GRIM  an^ysis  for 
their  firms.  Even  within  the  small 
manufacturer  sub-group,  ADL  found 
significemt  differences  in  financial 
structure  for  the  firms  depending  on 
their  business  models  (e.g.,  original 
equipment  manufacturer  (OEM)  vs. 
retail  emphasis,  product  market  niche). 
ADL  found  that  from  a  financial 
standpoint  the  common  characteristic  of 
this  group,  in  contrast  with  the  overall 
industry,  was  its  need  to  spread  fixed 
costs  over  smaller  production  volumes. 
During  the  interviews,  small 
manufacturers  demonstrated  that 
several  of  the  key  costs  necessary  to 
meet  any  new  regulation  are  largely 
independent  of  the  product  volume 
produced.  The  most  apparent  are  the 
costs  necessary  to  design  a  new  product 
meeting  the  proposed  energy  standards. 
Other  costs,  such  as  plemt  engineering, 
some  tooling,  and  other  capital  costs, 
have  significant  portions  that  are 
independent  of  final  production 
volumes. 

To  assess  the  “differential”  potential 
impacts  of  possible  washer  standards  on 
smaller  manufacturers  without  revealing 
individual  manufacturers’  proprietary 
information,  ADL  prepared  a  cash  flow 
analysis  of  the  potential  effects  on  a 
“prototypical”  smaller  manufacturer. 
The  basic  approach  to  analyzing  the 
economic  effects  on  a  smaller 
manufacturer  involved  determining  the 
smaller  company’s  fixed  cost  structure 
relative  to  the  industry  average  and  the 
likely  ability  of  the  smaller  company  to 
recover  its  full  costs  and  investments 
after  implementation  of  a  new  standard. 

Dryer  Analysis:  An  important 
consideration  regarding  new  efficiency 
standards  that  came  to  light  during  the 
course  of  the  manufacturer  interviews, 
was  the  pull-through  effect  of  clothes 
washers  on  the  clothes  dryer  market. 
The  majority  of  manufacturers  indicated 
that  stringent  standards  on  clothes 
washers  would  have  an  effect  on  dryers 
since  dryer  sales  are  highly  correlated  to 


washer  sales  as  people  frequently  buy 
these  appliances  as  a  set.  A  separate 
GRIM  (referred  to  as  the  Dryer  GRIM) 
was  prepared  in  an  effort  to  model  the 
financial  impact  of  these  considerations 
on  the  dryer  business. 

Impact  on  Clothes  Washer  Repair 
Industry:  Should  an  increase  in  energy 
efficiency  standards  result  in  higher 
prices  for  new  clothes  washers, 
consumers  may  be  influenced  to  repair 
old  units  rather  than  purchase  new  ones 
at  the  higher  price.  The  Oregon  Office 
of  Energy  strongly  believes  ffie  parts 
side  of  the  manufacturers’  businesses 
should  be  included  in  the  manufacturer 
impact  analysis  and  urges  the 
Department  to  gather  the  data  necessary. 
(Oregon  Office  of  Energy,  No.  190,  at 
10).  The  Department  agrees  that  the 
repair  business  should  be  considered. 
Based  on  the  forecast  of  clothes  washer 
repairs  in  the  LBNL  shipments  model, 
the  Department  estimated  the  impact  of 
a  change  in  clothes  washer  repair 
revenues  on  the  NPV  of  the  clothes 
washer  manufacturers’  repair  parts 
business. 

H.  Utility  Analysis 

The  utility  analysis  estimates  the 
effects  of  the  reduced  energy 
consumption  due  to  improved 
appliance  efficiency  on  the  utility 
industry.  Because  electric  utility 
restructuring  is  well  underway,  it  is  no 
longer  valid  to  assume  a  cost  recovery 
mechanism  under  public  utility 
regulation,  which  was  the  basis  of 
previous  utility  impact  analyses. 
Therefore,  this  utility  analysis  consists 
of  a  comparison  between  forecast  results 
for  a  case  comparable  to  the  AE099 
Reference  Case  and  forecasts  for  policy 
cases  incorporating  each  of  the  clothes 
washer  trial  standard  levels. 

Table  4  lists  the  major  assumptions 
DOE  used  in  the  clothes  washer  utility 
analysis.  We  discuss  each  of  these 
assumptions  briefly  in  this  section.  For 
more  details  on  the  utility  analysis,  see 
Chapter  12  in  the  TSD. 


Table  4.— Assumptions  Used  in  the 
Utility  Impact  Analysis 


Description 

Assumption 

Energy  Prices . 

AE099. 

Energy  Savings . 

From  the  NES 
spreadsheet  as  site 
energy  savings. 

Interpolation  of  Scal¬ 
ing  Factors. 

Linear. 

The  Department  uses  a  variant  of 
EIA’s  widely  recognized  National 
Energy  Modeling  System  (NEMS)  called 
the  National  Energy  Modeling  System- 
Building  Research  and  Standards 


(NEMS-BRS)  for  the  utility  analysis, 
together  with  some  scaling  and 
interpolation  calculations.^  EIA  uses 
NEMS  primarily  for  the  purpose  of 
preparing  the  Annual  Energy  Outlook. 
Using  NEMS,  EIA  produces  a  baseline 
forecast  for  the  U.S.  energy  economy, 
through  2020.  The  NEMS-BRS  model 
used  for  this  analysis  is  based  on  the  ^ 
AE099  version  of  NEMS  with  minor 
modifications. 

NEMS-BRS  has  several  advantages 
that  have  led  to  its  adoption  as  the 
source  for  basic  forecasting  in  the 
appliance  energy  efficiency  analyses. 
NEMS-BRS  relies  on  the  AE099 
assumptions,  which  are  well-known  and 
accepted  due  to  the  exposure  and 
scrutiny  each  AEO  receives.  In  addition, 
the  comprehensiveness  of  NEMS-BRS 
permits  the  modeling  of  interactions 
among  the  various  energy  supply  and 
demand  sectors  and  the  economy  as  a 
whole,  so  it  produces  a  sophisticated 
picture  of  the  effects  of  appliance 
standards.  Perhaps  most  importantly, 
because  it  explicitly  simulates  the 
impact  on  the  industry,  NEMS-BRS 
provides  an  accurate  estimate  of 
marginal  effects,  which  yield  better 
indicators  of  actual  effects  than 
estimates  based  on  industry-wide 
average  values.  Marginal  rates  show 
only  the  effects  of  standards.  Average 
rates  show  the  effects  of  standards  as 
well  as  what  is  hajmening  in  the  market. 

To  analyze  the  effects  of  standards, 
we  evaluate  the  trial  standard  levels  by 
entering  the  changes  in  electricity,  gas, 
LPG,  and  oil  consumption  values  into 
the  NEMS-BRS  Residential  Demand 
Module.  We  took  the  energy  savings 
input  from  the  NES  spreadsheet, 
applied  it  to  the  clothes  washer,  water 
heater,  and  clothes  dryer  end  uses,  and 
allocated  it  appropriately  among  census 
divisions.  In  the  TSD,  we  report  results 
for  several  key  industry  parameters, 
notably  residential  energy  sales, 
generation,  and  installed  capacity, 
including  the  fuel  mix  that  is  used  for 
generation.  See  Chapter  12  of  the  TSD 
for  more  details. 

I.  Environmental  Analysis 

The  Department  determines  the 
environmental  impacts  of  each  standard 
level  as  required  in  Section 


5  For  more  information  on  NEMS,  please  refer  to 
the  National  Energy  Modeling  System:  An 
Overview  1998.  DOE/EIA-0581  (98),  February, 

1998.  DOE/EIA  approves  use  of  the  name  NEMS  to 
describe  only  an  official  version  of  the  model 
without  any  modification  to  code  or  data.  Because 
our  analysis  entails  some  minor  code  modifications 
and  the  model  is  run  under  various  policy  scenarios 
that  are  variations  on  DOE/EJA  assumptions,  the 
name  NEMS-BRS  refers  to  the  model  as  used  here. 
BRS  is  DOE’S  Building  Research  and  Standards 
office. 
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325(o)(2)(B)(i)(VI),  42  U.S.C. 
6295(o)(2)(B)(i)(\Q).  Specifically,  DOE 
calculates  the  reduction  in  carbon  from 
carbon  dioxide  (CO2)  and  nitrogen 
oxides  (NOx)  emissions  with  the 
NEMS-BRS  computer  model,  together 
with  external  calculations.  DOE  also 
calculated  the  reduction  in  sulfur 
dioxide  (SO2)  household  emissions 
which  are  not  covered  by  NEMS-BRS. 

Table  5  lists  the  major  assumptions 
DOE  used  in  the  clothes  washer 
environmental  analysis.  We  discuss 
each  of  these  assumptions  briefly  in  this 
section.  For  more  details  on  the 
environmental  analysis,  please  see  the 
Environmental  Assessment  which  is 
published  with  the  TSD. 


Table  5.— Assumptions  Used  in 
THE  Environmental  Analysis 


Description 

Assumption 

Energy  Prices . 

AE099. 

Energy  Savings . 

From  the  NES 
spreadsheet  as  site 
energy  savings. 

Interpolation  of  Scal¬ 
ing  Factors. 

Linear. 

Household  Emissions 

C,  NOx  &  SO2  esti¬ 
mated  from  general 
factors. 

We  analyze  the  environmental  effects 
of  proposed  clothes  washer  energy- 
efficiency  standards  using  NEMS-BRS 
plus  some  scaling  and  interpolation 
calculations.  Inputs  to  NEMS-BRS  are 
similar  to  those  used  for  the  AE099 
reference  case,  except  residential  energy 
usage  for  clothes  washer,  water  heaters, 
and  clothes  dryers  is  reduced  by  the 
amount  of  energy  (gas,  oil,  LPG,  and 
electricity)  saved  due  to  the  clothes 
washer  trial  standard  levels. 

The  environmental  analysis  considers 
two  pollutants,  SO2  and  NOx,  and  one 
emission,  carbon.  NEMS-BRS  has  an 
algorithm  for  estimating  NOx  emissions 
from  power  generation.  Since  we  use 
the  AE099  version  of  NES,  the  May  25, 


1999,  EPA  rule  (64  FR  28249)  on  trading 
of  NOx  is  fully  incorporated  in  our 
analysis.  However,  NEMS-BRS 
estimates  of  NOx  emissions  are 
incomplete  because  NEMS-BRS  does 
not  estimate  household  emissions. 
Household  emissions  result  from  the 
combustion  of  fossil  fuels,  primarily 
natmal  gas,  within  individual  homes. 
Because  households  that  use  natural 
gas,  fuel  oil,  or  LPG  contribute  to  NOx 
emissions,  DOE’s  analysis  includes  a 
separate  household  NOx  emissions 
estimation,  based  on  simple  emissions 
factors  derived  from  the  general 
literature.  NEMS-BRS  tracks  carbon 
emissions  based  on  the  total  of  fuels 
consumed.  NEMS-BRS  also  produces 
comprehensive  estimates  of  the  benefits 
of  the  trial  standard  levels,  so  no 
additional  analysis  is  necessary. 

Because  SO2  emissions  from  power 
plants  are  capped  by  clean  air 
legislation,  physical  emissions  of  this 
pollutant  firom  electricity  generation 
will  he  only  minimally  affected  by 
possible  clothes  washer  standards. 
Therefore,  we  do  not  consider  power 
plant  SO2  emissions  here,  although  we 
report  household  emissions  savings 
using  a  method  similar  to  that  described 
for  NOx.  See  Appendix  EA-1  in  the 
TSD  for  a  description  of  the 
methodology  used  to  derive  emission 
factors  for  residential  combustion. 

The  NES  spreadsheet  provides  the 
input  of  energy  savings  for  NEMS-BRS, 
which  then  produces  the  emissions 
forecast.  We  calculate  the  net  benefits  of 
the  standard  as  the  difference  between 
emissions  estimated  by  the  reference 
case  version  of  NEMS-BRS  and  the 
emissions  estimated  with  the  trial 
clothes  washer  standard  in  place.  See 
the  Environmental  Assessment  (EA) 
which  is  published  with  the  TSD  for 
details. 


V.  Analytical  Results 

A.  Trial  Standard  Levels 

In  selecting  trial  standard  levels,  we 
followed  the  guidance  set  forth  in  the 
Process  Rule.  We  identified  and  selected 
candidate  standard  levels  at  the  lowest 
LCG  (Trial  Standard  Levels  4  and  5),  a 
three  year  or  less  payback  period  (Trial 
Standard  Levels  1  and  2),  and  the  most 
energy  efficient  achievable  design  (Trial 
Standard  Level  6).  Additionally,  we 
selected  as  a  trial  standard  level  the 
efficiency  levels  proposed  in  the  joint 
recommendation  submitted  to  the 
Department  by  clothes  washer 
manufacturers  and  energy  conservation 
advocates  (Trial  Standard  Level  3).  The 
Joint  Stakeholders  Comment  levels 
would  go  into  effect  in  stages,  with  the 
first  level  going  into  effect  on  January  1, 
2004,  and  the  second  level  going  into 
effect  on  January  1,  2007.  The  initial 
standard  will  achieve  a  modified  energy 
factor  (MEF)  of  1.04  (approximately  a  22 
percent  reduction  in  energy 
consmnption  over  the  current  standard). 
The  later  standard  will  achieve  a  MEF 
of  1.26  (approximately  35  percent 
reduction  in  energy  consumption  over 
the  current  standard). 

We  have  examined  six  trial  standard 
levels.  Table  6  presents  the  baseline  and 
trial  standard  levels,  the  associated  MEF 
values  and  the  percentage  reduction  in 
energy  use,  from  the  baseline,  achieved 
at  the  trial  standard  level.  Trial 
Standard  Level  3  is  the  combination  of 
standards  proposed  in  the  Joint 
Stakeholders  Comment.  (Joint  Comment 
No.  204).  In  addition.  Table  6  presents 
the  retail  price  and  incremental  price 
fi’om  the  baseline.  For  the  clothes 
washer  rulemaking  the  method  we  used 
to  generate  the  manufacturing  costs 
needed  for  the  engineering  analysis  was 
the  efficiency  level  approach,  reporting 
relative  costs  of  achieving  energy 
efficiency  improvements  (represented 
here  as  the  percentage  reduction  in 
energy  use). 


Table  6.—  Trial  Standard  Levels  For  Clothes  Washers 


Trial  standard  level 

MEF 

Percent  reduction  in  energy  use 

1 

Retail 

price 

Incremental 
price  from 
baseline 

Baseline . 

0.817  . 

0  . 

$421 

1  . 

1.021  . 

20  . 

450 

$29 

2 . 

1.089  . 

25  . 

534 

113 

3 . 

1 .04  in  2004  . 

22  in  2004  . 

474 

53 

1.26  in  2007  . 

35  in  2007  . 

661 

240 

4 . . . 

1.257  . 

35%  . 

661 

240 

5 . : . 

1.362  . 

40%  . 

664 

243 

6 . 

1.634  . 

50%  . 

775 

354 
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1.  Economic  Impact  on  Consumers 

a.  Life-Cycle-Cost.  To  evaluate  the 
economic  impact  on  consumers,  we 
conducted  a  LCC  analysis  for  each  of  the 
trial  standard  levels  as  well  as  the 
proposed  standards.  LCC  results  are 
presented  as  differences  in  the  LCC 
relative  to  the  baseline  clothes  washer 
design.  Life-cycle  cost  was  determined 
for  three  scenarios:  low,  reference  and 
high  growth.  The  reference  growth 
scenario  assumes  the  average  fuel  price 
forecast  found  in  the  Energy  Information 
Administration’s  (EIA)  Annual  Energy 
Outlook  1999  (AE099)  and  expected 
water  price  escalations  based  on  earlier 
DOE  analysis,  which  can  be  found  in 
Section  7.2  of  the  TSD.  The  high  growth 


scenario  assumes  high  economic  growth 
will  increase  the  demand  for  fuel,  and 
therefore  increase  the  price  of  fuel.  The 
high  growth  scenario  also  assumes  a 
high  water  price  and  wastewater 
escalation  rate.  The  reference  case  is 
assimied  by  AEO  the  most  likely  case 
and  is  bounded  by  the  high  and  low 
groAvth  scenarios.  In  Table  7  we  present 
results  for  the  reference  case.  Results  for 
the  high  and  low  growth  scenarios  can 
be  found  in  Section  7.2.3  of  the  TSD. 

Table  7  shows  the  average  LCC 
savings  and  the  percentage  of 
households  benefitting  for  each  of  the 
trial  standard  levels.  The  average  LCC 
savings  for  each  of  the  trial  standards 
and  the  joint  comment  proposed 
standards  are  positive.  The  convention 


is  used  whereby  all  values  in 
parentheses  are  negative.  A  negative 
change  in  LCC  means  that  the  LCC  after 
standards  is  lower  than  without 
standards,  and  implies  positive  LCC 
savings.  Note  that  washers  purchased 
under  stage  1  and  stage  2  of  joint 
comment  proposal  have  different  LCC 
savings.  The  LCC  analysis  indicates  that 
89%  of  households  purchasing  a  clothes 
washer  at  the  1.04  MEF  level  would 
benefit,  in  comparison  to  the  LCC  of  a 
baseline  clothes  washer.  Starting  in 
2007,  the  LCC  analysis  indicates  that 
80%  of  households  will  benefit  from  the 
joint  comments  standard  level,  in 
comparison  to  the  LCC  of  a  baseline 
clothes  washer. 


Table  7.— Summary  of  LCC  Results  for  the  Reference  Case 


Trial  standard  level 

MEF 

Mean  change 
in  LCC  from 
baseline ' 

Percent  with 
LCC  less  than 
baseline  2 

1  . 

1.021  . 

(61) 

84 

2 . 

1.089  . 

(211) 

87 

3 . 

1.04  in  2004  . 

(103) 

89 

1.26  in  2007  . 

(260) 

80 

4  . 

1.257  . 

(242) 

79 

5 . 

1.362  . 

(243) 

80 

6 . 

1.634  . 

(176) 

69 

1  The  baseline  LCC,  based  on  the  shipment  weighted  average  of  the  most  likely  costs,  is  $1633. 

2  For  a  sample  of  10,000  households. 


b.  Payback  Period.  As  part  of  the  LCC 
analysis  is  the  payback  analysis.  We 
report  the  median  payback  for  the 
reference  case  ft-om  the  distribution  of 
paybacks  for  each  trial  standard  level  in 


Table  8.  The  median  payback  is  the 
median  nmnber  of  years  required  to 
recover,  in  energy  savings,  the  increased 
costs  of  the  efficiency  improvements. 
The  mean  or  average  payback  period  is 


also  reported.  Results  for  the  high  and 
low  growth  scenarios  can  be  foimd  in 
Section  7.2.3  of  the  TSD. 


Table  8.— Summary  of  Payback  Period  Results— AEO  reference 


Trial  standard  level 

MEF 

Median  1  pay¬ 
back 

1  . 

1.021  . 

0.6 

2  . ; . 

1.089  . 

4.0 

3 . 

1 .04  in  2004  . .*. . 

3.5 

1.26  in  2007  . 

5.0 

4 . 

1.257  . 

5.1 

5 . . . ; . 

1.362  . 

5.1 

6 . 

1.634  . 

7.0 

Mean^  pay¬ 
back 


4.6 
6.8 
7.0 
7.0 

8.7 


’  For  a  sample  of  10,000  households. 


c.  Rebuttable  Presumption  Payback. 
The  Act  states  that  if  the  Department 
determines  tflat  the  payback  period  of  a 
standard  is  less  than  three  years  as 
calculated  under  the  test  procedme, 
there  shall  be  a  rebuttable  presumption 
that  such  trial  standard  level  is 
economically  justified.  The  Act  further 
states  that  if  this  three  year  payback  is 
not  met,  this  determination  shall  not  be 
taken  into  consideration  in  deciding 
whether  a  standard  is  economically 
justified.  Section  325(o){2)(B)(iii),  42 


U.S.C.  6295(o){2)(B)(iii).  Rebuttable 
Presumption  Paybacks  (PBPs)  are 
presented  in  order  to  provide  the 
established  rebuttable  presumption  that 
a  energy  efficiency  standard  is 
economically  justified  if  the  additional 
product  costs  attributed  to  the  standard 
are  less  than  three  times  the  value  of  the 
first  year  energy  cost  savings.  Rather 
than  using  distributions  for  input 
values,  the  Rebuttable  PBP  is  based  on 
discrete  values  and  is  based  on  the  DOE* 
clothes  washer  test  procedure 


assumptions.  These  values  (including 
cycles  per  year,  electric  fuel  source,  etc.) 
correspond  to  those  outlined  in  the  DOE 
test  procedure,  found  in  10  CFR  10, 
Volume  3,  Part  430,  Subpart  B, 
Appendix  Jl.  The  result  is  a  single 
payback  value  and  not  a  distribution  of 
PBPs. 

Payback  periods  are  calculated  at  the 
new  standard  level  for  all  efficiency 
levels  of  product  sold  in  the  basecase. 
For  this  analysis  the  Department  has 
assumed  two  efficiency  levels  in  the 
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basecase:  baseline  xuiits  (MEF=.817)  and 
units  at  a  35%  reduction  in  the  energy 
use  of  the  baseline  model  (MEF=1.26)  to 
represent  the  H-axis  market  segment. 
With  the  presently  available  data,  the 


baseline  efficiency  level  is  weighted 
with  a  market  share  of  91%  and  the 
horizontal  axis  market  share  is  weighted 


at  9%. 


The  payback  periods  are  calculated 
for  the  expected  effective  year  of  the 
standard  (  2004  or  2007)  and  are 
presented  in  Table  9. 


Table  9.— Rebuttable  Presumption  Payback  in  Years 


Trial  standard  level 

MEF  * 

Payback  for 
baseline  to 
standard  level 

Payback  for 
35%  efficiency 
level  to  stand¬ 
ard  level 

Market  share 
weighted  pay¬ 
back  period 

Market  share 
=  91% 

Market  share 
=  9% 

1  . , . 

1.021  . 

2.1 

NA 

2.1 

2  . 

1.089  . 

2.9 

NA 

2.9 

3  . 

1.04  in  2004  . 

2.5 

NA 

2.5. 

1.26  in  2007  . . 

4.1 

19.8 

5.5 

4  . 

1.257  . 

4.2 

NA 

4.2 

5  . 

1.362  . 

4.3 

19.6 

5.7 

6  . 

1.634  . 

5.7 

23.2 

7.3 

Note:  NA  =  not  applicable. 


The  results  in  Table  9  are  based  on  an 
increase  of  H-axis  sales  per  year  of 
0.5%.  Previously  the  annual  escalation 
rate  of  H-axis  washer  sales  market  were 
assumed  to  capture  an  additional  0.5% 
per  year  of  all  clothes  washer  sales  but 
now  the  annual  sedes  of  H-axis  clothes 
washers  is  determined  by  an  amoxmt 
equal  to  0.5%  of  the  previous  year’s  V- 
axis  sales.  The  negotiated  scenario  of  a 
two-tier  standard  with  MEF  levels  of 
1.04  becoming  effective  in  the  year  2004 
and  a  MEF  level  of  1.26  becoming 
effective  in  the  year  2007  is  also 
represented.  The  values  shown  for  the 
second  tier  were  calculated  for  the  year 
2007.  All  other  calculations  are  based 


on  the  year  2004.  The  effective  year 
does  not  have  a  great  impact  on  the 
payback  period  because  only  the  fuel 
and  water  price  are  different  for 
different  years. 

As  can  be  seen  from  Table  9,  Trial 
Standard  Levels  1,  2  and  the  ffrst  level 
of  3  satisfy  the  rebuttable  presiunption 
test. 

d.  Consumer  Sub-Group  Analysis.  As 
part  of  the  consumer  analysis  we 
evaluated  the  impact  to  any  identifiable 
groups  or  consumers,  such  as 
households  of  different  income  levels, 
who  may  be  disproportionately  affected 
by  any  nationed  energy  efficiency 
standard  level.  This  analysis  examines 
the  economic  impacts  on  different 


groups  of  consumers  by  estimating  the 
average  change  in  LCC  and  by 
calculating  the  fi^ction  of  households 
that  would  benefit.  We  analyzed  the 
potential  effect  of  standards  for 
households  with  low  income  levels  and 
senior  households,  two  consumer 
subgroups  of  interest  identified  by  DOE 
and  supported  by  stakeholders.  Seniors 
is  defined  as  having  a  head  of 
household  over  65.  Low  income  is 
defined  as  at  100%  of  poverty  level. 
(Inputs  to  the  spreadsheet  used  in 
determining  life-cycle-cost  and  payback 
periods  are  explained  in  detail  in 
Chapter  7  of  the  TSD).  We  present  the 
results  of  the  analysis  in  Table  10. 


Table  10.— Consumer  Subgroup  LCC  Savings  and  Percent  of  Households  Benefitting 


Trial  std  levels 

MEF 

Sample  households  benefitting  (%) 

Average  LCC  savings  ($) 

Total 

Senior 

Low  income 

Total 

Senior 

Low  income 

1  . 

1.021  . 

84 

79 

85 

61 

41 

69 

2 . 

1.089  . 

87 

80 

88 

211 

137 

243 

3 . 

1.04  in  2004  . 

90 

84 

90 

103 

68 

118 

1.26  in  2007  . 

81 

72 

81 

260 

147 

310 

4  . . . 

1.257  . 

79 

71 

81 

242 

132 

289 

5  . 

1.362  . 

80 

70 

80 

243 

130 

287 

6  . 

1.634  . 

69 

55 

71 

176 

61 

227 

The  two  consumer  subgroups  show 
the  same  trend  in  average  LCC  savings 
and  percent  of  sample  households 
benefitting  as  the  total  sample  of 
households. 

For  the  low-income  subgroup  the 
percentage  of  households  benefitting 
from  standards  is  either  the  same  or 
greater  than  for  the  general  population. 
This  can  be  explained  by  looking  at  the 
cycles  per  year  (i.e.,  washer  loads)  used 
in  determining  the  LCC.  This  number  is 


estimated  from  ffie  number  of  occupants 
in  a  household.  Our  RECS  sample  of 
low  income  households  showed  a 
greater  number  of  people  per  household 
and  we  calculated  410  cycles  per  year, 
greater  than  the  392  used  for  the  general 
population. 

The  senior  household  subgroup  had 
less  people  per  household,  and  therefore 
had  less  wash  loads  per  year  (on  average 
299  wash  loads  per  year  or  24%  less 
wash  loads).  Therefore,  seniors 


benefitted  from  standards  somewhat 
less. 

Other  differences  that  could  explain 
changes  in  LCC  and  the  percentage  in  a 
subgroup  benefitting  from  standards  are 
other  factors  that  determine  the  amoimt 
spent  on  fuel.  Fuel  costs  are  higher  if 
electric  water  heaters  and  dryers  are 
used  instead  of  gas.  The  geographic 
location  of  these  populations  and  the 
price  they  pay  for  fuel  also  affect  the 
number  of  households  in  a  subgroup 
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benefitting.  These  differences  were 
small  when  compared  to  the  differences 
in  LCC  due  to  the  cycles  per  year 
between  the  subgroups  and  the  total 
sample  population. 


An  analysis  on  the  effects  on  payback 
period  by  subgroup  are  shown  in  Table 
11.  In  agreement  with  the  LCC  results, 
the  payback  periods  for  the  low  income 
subgroup  were  somewhat  shorter  than 
that  for  the  overall  population,  while 


the  payback  periods  were  somewhat 
longer  for  the  senior  subgroup.  The 
primary  reason  for  the  differences  in 
payback  period  is  the  same  as  for  the 
LCC  analysis;  the  differences  in  wash 
loads  per  year. 


Table  1 1  .—Consumer  Subgroup  Payback  Period  Comparisons 


Trial  Std  levels 

MEF 

Average  payback  period  in  years 

Total  RECS 
sample 

Senior 

Low  income 

1.021  . 

4.4 

5.4 

4.4 

2  . 

1.089  . . . 

5.0 

6.4 

4.9 

3  . : . 

1.04  in  2004  . 

4.6 

5.7 

4.5. 

1.26  in  2007  . 

6.8 

8.4 

6.5 

4  . 

1.257  . 

7.0 

8.7 

6.8 

5  . 

1.362  . 

8.3 

6.9 

1.634  . 

1 

10.9 

8.4 

2.  Economic  Impact  on  Manufacturers 

We  performed  a  Manufacturer  Impact 
Analysis  (MIA)  to  determine  the  impact 
of  standards  on  manufacturers.  The 
complete  analysis  is  Chapter  11  of  the 
TSD.'In  conducting  the  analysis,  we 
conducted  detailed  interviews  with  six 
clothes  washer  manufacturers  that 
together  supply  more  than  99%  of  the 
domestic  clothes  washer  market.  The 
interviews  provided  valuable 
information  used  to  evaluate  the 
impacts  of  a  new  standard  on 
manufactiuers’  cash  flows, 
manufacturing  capacities  and 
employment  levels. 

^finition  of  Shipments  Scenarios. 
The  Manufacturer  Impact  Analysis  was 
conducted  using  three  shipment 
scenarios:  High  Price  Elasticity 
Scenario,  Medium  Price  Elasticity 
Scenario,  and  Medium  Price/Income 
Elasticity  Scenario.  The  High  Price 
Elasticity  scenario  most  closely 
resembles  the  original  shipments 
forecast  which  was  presented  at  the  July 
1999  workshop  and  used  during  the 
interviews.  The  results  presented  in  this 
notice  are  for  the  Medium  Price 
Elasticity  Scenario — ^the  reference 
case — which  forecasts  a  reduction  in 
clothes  washer  shipments 
approximately  half  way  between  the 
other  two  scenarios.  Additional 
parameters  used  in  forecasting 


shipments  are  summarized  in  Table  17. 
Results  for  the  High  Price  Elasticity  and 
Medium  Price/Inconie  Elasticity 
Scenarios  are  shown  in  Chapter  11  of 
the  TSD. 

Definition  of  Business  Scenarios. 
During  the  interviews,  several 
manufacturers  stated  that  they  would 
possibly  exit  the  clothes  washer 
manufacturing  business  if  the  standard 
exceeded  certain  improvement  levels. 

To  captvire  this  imcertainty  in  future 
industry  dynamics,  ADL  evaluated  the 
industry  financial  impacts  using  two 
different  business  scenarios.  In  the  first 
scenario,  the  “no  consolidation 
scenario,”  it  is  assumed  that  all  current 
manufacturers  continue  to  manufacture 
clothes  washers  and  maintain  their 
market  share,  even  if  they  believe  they 
will  be  imable  to  recuperate  their 
incremental  costs.  This  could  result  in 
a  negative  Standard  Case  industry  net 
present  value  (INPV)  for  some 
manufacturers.  In  the  second  scenario, 
the  “industry  consolidation  scenario,”  it 
is  assumed  that  some  manufactiuers 
would  exit  the  industry  or  lose 
significant  market  share.  In  this 
scenario,  their  volumes  are  redistributed 
among  the  remaining  and  more 
profitable  players  in  the  industry. 

Industry  Cash  Flow  Results.  The 
Department  used  the  interviews  to 
understand  each  manufacturer’s 


incremental  costs  and  its  ability  to  pass 
through  these  costs  at  the  various 
standard  levels.  Some  manufacturers 
provided  their  cash  flow  analysis  using 
the  GRIM  spreadsheet  while  others 
provided  information  on  mark-ups,  cost 
pass-through  assumptions,  prices,  and 
expected  shipments  which  were  used  by 
DOE  to  develop  individual  company 
cashflows.  Individual  company 
cashflow  results  were  aggregated  to 
calculate  standard  induced  changes  in 
Industry  NPV  (INPV)  at  each  of  the 
potential  standard  levels. 

The  aggregated  industry  Standard 
Case  INPV  for  the  “No  Consolidation” 
scenario  and  the  Medixun  Price 
Elasticity  Shipment  Scenario  is 
presented  in  Table  12.  Results  for  both 
business  scenarios  and  the  three 
shipment  scenarios  are  presented  in 
Chapter  11  of  the  TSD.  Not  all 
manufacturers  provided  information  at 
the  50%  level  (MEF=1.634)  and  hence 
the  cash  flows  at  this  level  were 
extrapolated  from  the  available 
information.  Similarly,  the  Department 
extrapolated  data  submitted  at  the  20% 
and  25%  efficiency  levels  to  estimate 
-the  impacts  of  a  two  step  standard  with 
a  reduction  in  the  energy  use  of  the 
baseline  model  of  approximately  22% 
(MEF=1.04)  in  2004  followed  by  a 
second  step  at  35%  in  2007. 


Table  12.— Industry  Cash  Flow  Results  for  the  “No  Consolidation”  Scenario — Medium  Price  Elasticity 


Trial  standard  level 

MEF 

Base 

case 

INPV 

(million) 

Standard  case 
INPV 
(Smillion) 

Change  in  INPV 
($million) 

%  Change  in 
INPV 

Standard 
deviation 
%  NPV 

1  . 

1.021  . 

1,439.1 

1,420.4-1,349.5 

(18.7)-(89.6) 

(1.3H6.2) 

11.5 

2  . 

1.089  . 

1,439.1 

1,033.8-877.2 

(405.2H561.9) 

(28.2)-(39.0) 

11.4 

3  . 

1.04  in  2004,  1.26  in  2007 

1,439.1 

1,028.0-920.8 

(411.0)-(518.3) 

(28.6)-(36.0) 

15.8 

4  . 

1.257  . 

1,439.1 

944.7-842.3 

(494.4)-(596.8) 

(34.4)-(41.5) 

17.7 

5  . 

1.362  . . 

1,439.1 

1,002.1-929.9 

(437.0)-(509.2) 

(30.4)-(35.4) 

27.7 
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Table  12.— Industry  Cash  Flow  Results  for  the  “No  Consolidation”  Scenario— Medium  Price  Elasticity— 

Continued 


Trial  standard  level 

^  ! 
MEF 

Base 

case 

INPV 

(million) 

Standard  case 
INPV 
(Smillion) 

1 _ : 

Change  in  INPV 
(Smillion) 

%  Change  in 
INPV 

Standard 
deviation 
%  NPV 

6  . . . 

1.634  . 

(449.4)-(623.8) 

(31.2)-(43.3) 

27.7 

I 

i 


From  Table  12,  we  note  that  energy 
efficiency  standards  could  result  in 
losses  of  INPV  between  $411.0  and 
$518.3  million  (28.6-36%)  for  the 
consensus  proposal  (Trial  Standard 
Level  3).  Although  the  impacts  of  the 
consensus  proposal  approach  those  of 
Trial  Standard  Levels  5  and  6,  the 
Department  found  the  impacts  of  Trial 
Standard  Levels  5  and  6  to  be  much 
more  unevenly  distributed  between 
firms.  This  large  variability  of  impacts  is 
attributed  to  the  presence  of  existing 
product  at  these  levels  (H-axis  designs) 
for  some  firms  which  may  gain  a 
competitive  advantage  over  firms  that 
do  not  have  product. 

The  standard  deviation  (SD)  ®  values 
reported  in  Table  12  provide  a  measure 
of  how  widely  individual  companies’ 
percentage  NPV  changes  are  dispersed 
from  the  industry  percentage  change  in 
value  (%  change  in  INPV).  Calculating 
the  SD  of  individual  company  %  value 
change  at  each  efficiency  level  from  the 
industry  INPV  %  change  yields  the 


following  results:  at  Trial  Standard 
Level  1  the  SD  is  11.5%;  at  Trial 
Standard  Level  2  the  SD  is  11.4%;  at 
Trial  Standard  Level  3  the  SD  is  15.8%, 
at  Trial  Standard  Level  4  the  SD  is 
17.7%;  and  at  Trial  Standard  Levels  5 
and  6  the  SD  leaps  to  27.7%.  This  is 
significant  because  the  greater  the 
difference  in  impacts  between 
manufactures,  the  greater  the  risk  of 
industry  consolidation.  Several 
manufacturers  believe  that  setting  the 
standard  at  Trial  Standard  Level  5  or 
more  would  result  in  industry 
consolidation  and  the  exit  of  two  or 
three  firms. 

Compared  with  Trial  Standard  Level 
4  (MEF=1.26  in  2004),  the  industry 
impacts  of  the  consensus  proposal  (Trial 
Standard  Level  3)  are  lower  and  more 
evenly  distributed  among  the 
manufacturers.  A  potential  factor 
lessening  the  impact  of  the  consensus 
proposal  from  the  impacts  shown  is  the 
possible  effect  of  technological 
innovation.  Delaying  the  standard 


implementation  date  to  2007  for  the 
more  stringent  level  (MEF=1.26)  gives 
manufacturers  more  time  to  research 
and  develop  lower-cost  solutions  to 
achieving  higher  standards. 

Impact  on  Clothes  Dryer  Business. 

The  majority  of  manufacturers  indicated 
that  stringent  standards  on  clothes 
washers  would  have  a  corresponding 
effect  on  clothes  dryers.  Dryer  sales  are 
highly  correlated  to  washer  sales  as 
people  frequently  buy  these  appliances 
as  a  set.  From  the  manufacturers’  data, 
it  is  estimated  that  approximately  45% 
to  55%  of  washers  are  sold  in  pairs  with 
dryers.  Therefore,  any  change  in  washer 
volumes  will  impact  a  significant 
portion  of  the  dryer  business.  A  separate 
GRIM  was  run  in  an  effort  to  model  the 
financial  impact  of  these  considerations 
on  the  dryer  business.  Table  13  presents 
the  Base  and  Standard  Case  INPV  for  the 
Medium  Price  Elasticity  Shipment 
Scenario.  The  loss  of  value  is  significant 
for  standard  levels  2  and  greater. 


Table  13.— Standard  Case  NPV  for  Dryer  Business — Medium  Price  Elasticity  Scenario 


Trial  standard  level 

MEF 

Base  case 
INPV 
(Smillion) 

Standard 
case  INPV 
(Smillion) 

Change 
in  INPV 
(Smillion) 

% 

Change 
in  INPV 

1  . 

1.021  . .'. . 

665.1 

664.5 

(0.6) 

(0.1) 

2  . 

1.089  . 

665.1 

660.6 

(4.48) 

(0.7) 

3  . 

1.04  in  2004,  1.26  in  2007  . 

665.1 

654.1 

(11.0) 

(1.7) 

4  . 

1.257  . 

665.1 

648.3 

(16.84) 

(2.5) 

5  . 

1.362  . 

665.1 

647.9 

(17.2) 

(3.9) 

6  . 

1.634  . 

665.1 

638.3 

(26.8) 

(4.0) 

At  the  more  stringent  standard  levels, 
manufacturers  expect  that  they  will 
redesign  cmd  retool  their  clothes  washer 
platforms  and  these  changes  will  dictate 
a  change  to  the  dryer  platform  as  well. 
Manufacturers  estimate  that,  at  the  more 
stringent  standard  levels  of  25%  and 
above,  total  industry  conversion  costs 
for  dryers  could  be  in  the  range  of  $25 
million  to  $75  million.  The  Dryer  GRIM 
does  not  consider  any  conversion  costs 


(capital  and  design)  that  might  be 
required  to  upgrade  the  dryer  platforms 
at  the  more  stringent  standard  levels. 
Any  such  investments  will  increase  the 
negative  impact  on  the  INPV  of  the 
dryer  industry  over  and  above  those 
presented  in  Table  13. 

In  addition,  based  on  data  gained 
firom  manufacturers,  a  decline  in 
washer-related  dryer  sales  will  result  in 
a  decline  in  employment  related  to 
dryer  production.  The  greatest  impact  is 


at  and  above  a  35  percent  reduction  in 
the  energy  use  of  the  baseline  model, 
when  shipments  are  expected  to  decline 
substantially,  resulting  in  a  similar 
impact  on  related  employment  levels. 
Table  14  summarizes  the  potential 
impact  of  new  clothes  washer  standards 
on  dryer  industry  employment.  As 
shown  Trial  Standard  Level  3  and  above 
will  result  in  a  loss  of  more  than  200 
jobs  in  the  dryer  industry. 


®  Refer  to  Chapter  11  of  the  TSD  for  details  of  how 
the  standard  deviation  was  calculated. 
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Table  14.— Impact  of  Standards  on  Dryer  Shipments  on  Dryer  Industry  Employment— Medium  Price 

Elasticity  Scenario 


Trial  standard  level 

MEF 

1 999  dryer 
employment 

Forecast  2004 
dryer  employ¬ 
ment 

Impact  relative 
to  2004  base 
case 

Basecase  . 

Base  Case  . 

2,544 

2,594 

1  . 

1.021  . . 

2,544 

2,578 

(16) 

2  . 

1.089  . 

2,544 

2,520 

(74) 

3  . 

1.04  in  2004  . 

2,544 

2,506/2,488 

M88)/(147) 

1.26  in  2007  . 

4  . 

1.257  . 

2,544 

2,352 

(241) 

5  . 

1.362  . 

2,544 

2,348 

(245) 

6  . 

1.634  . 

2,544 

2,226 

(368) 

’  Reduction  on  top  of  first  standard  reduction,  not  cumulative. 


Impact  on  Clothes  Washer  Repair 
Industry.  Should  an  increase  in  energy 
efficiency  standards  result  in  higher 
prices  for  new  clothes  washers, 
consumers  may  be  influenced  to  repair 
old  units  rather  than  purchase  new  ones 
at  the  higher  price.  Based  on  the  forecast 
of  clothes  washer  repairs  in  the 
shipments  model,  we  estimated  the 
impact  of  a  change  in  clothes  washer 
repair  revenues  on  the  INPV  of  the 
clothes  washer  manufacturers’  repair 
parts  business.  The  INPV  of  the 
estimated  additional  profit  stream  is 
presented  in  Table  15.  As  may  be 
observed  the  increase  in  NPV  for  the 
repair  industry  is  one  order  of 
magnitude  lower  than  the  loss  of  value 
of  the  dryer  industry.  For  instance  for 
Trial  Standard  Level  3  the  net  present 
value  of  increases  in  OEM  revenue  is  .9 
million  compared  to  a  loss  of  11  million 
for  the  dryer  business. 


Table  15.— Net  Present  Value  of 
OEM  Repair  Revenues 
[$  millions] 


Trial  stand¬ 
ard  level 

MEF 

Medium  price 
elasticity 

1  . 

1.021  . 

0.1 

2  . 

1.089  . 

0.2 

3  . 

1.04  in  2004 
1.26  in  2007 

0.9 

4  . 

1.257  . 

1.1 

5  . 

1.362  . 

1.1 

6  . 

1.634  . 

1.7 

Impacts  on  Small  Manufacturers. 
Converting  from  a  company’s  current 
basic  product  line  involves  creating  a 
new  design,  testing  it  and  moving  it  into 


production  with  associated  capital 
investments.  Small  manufactmers  of 
clothes  washers,  because  of  their  need 
to  spread  fixed  costs  over  smaller 
production  volmnes,  could  be  affected 
more  negatively  than  large 
manufacturers  by  a  proposed  standard. 
The  Department  conducted  a  separate 
GRIM  analysis  for  small  manufactmers 
which  are  presented  in  Table  16.  The 
changes  in  value  due  to  a  standard  for 
a  small  company  compared  to  a  large 
company  illustrates  the  effects  of  capital 
and  engineering  costs  that  are  fixed  with 
respect  to  production  volume. 

As  shown  .in  Table  16,  a  small  * 
manufacturer  (4.2%  market  share) 
producing  331,000  clothes  washers 
absent  standards  in  2004  sees  its  value 
reduced  by  78.9-89.9%  for  Trial 
Standard  Level  2.  A  small  manufacturer 
(2.1%  market  share)  producing  165,000 
clothes  washers  in  2004  will  lose  all  of 
its  value  (143.1-153;9%)  since  it  is 
above  100%  for  Trial  Standard  Level  2. 
This  compares  to  the  loss  of  28.2-39.0% 
for  a  large  manufacturer  (20%  market 
share)  producing  1,578,000  clothes 
washers  in  2004  for  Trial  Standard 
Level  2. 

At  the  time  of  the  manufacturer 
interviews,  the  U.S.  washer  industry 
had  one  manufacturer  of  washers  with 
a  production  voliune  of  approximately 
300,000  units  (Alliance  Laundry 
Systems,  LLC),  most  of  whose 
production  was  supplied  to  another 
relatively  small  appliance  company 
(Amana  Appliances)  under  the  terms  of 
a  private  label  supply  agreement  entered 
into  when  the  two  companies  were  sold 
by  Raytheon.  This  agreement  ended  in 


September  1999,  and  Amana  announced 
that  it  would  produce  its  own  vertical- 
axis  washers  instead  of  sourcing  them 
from  Alliance.  Amana  and  Alliance  both 
report  that  any  standard  that  requires  a 
25  percent  or  higher  improvement  (for 
Trial  Standard  Level  2  and  above)  in 
energy  efficiency  would  certainly 
require  major  investments  and  the 
development  of  a  horizontal-axis 
machine.  At  this  time,  neither  Amana 
nor  Alliance  believes  they  have  a 
functioning  horizontal-axis  washer 
capable  of  cost-competitively 
participating  in  the  mass  consumer 
marketplace. 

The  decision  by  either  of  the  smaller 
producers,  or  any  other  washer 
manufacturer,  to  exit  washer  production 
would  require  an  assessment  of  the 
linkages  with  their  dryer  business  and 
with  other  appliances.  Manufacturers 
and  their  retail  partners  generally 
perceive  some  value  in  being  a  full-line 
producer  and  greater  value  in  producing 
both  washers  and  dryers.  If  a 
manufacturer  perceived  significemt 
value  in  its  dryer  businesses  and  if  the 
total  product  line  generated  acceptable 
rates  of  return,  it  might  continue  to 
produce  washers,  even  in  the  face  of 
declining  company  values  due  to 
investment  in  new  washer  technology. 
Based  on  the  major  loss  in  company 
value  associated  with  meeting  a  more 
stringent  standard  above  Trial  Standard 
Level  2  as  seen  in  Table  16,  it  is  likely 
that  one  or  both  of  the  two  smaller 
companies  would  cease  to  produce 
washers  covered  by  the  standard  and 
might  also  cease  to  market  them. 
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Table  16.— Change  in  Value  of  Small  Manufacturers,  Results  for  the  “No  Consolidation”  Scenario- 

Medium  Price  Elasticity  Scenario  (%) 


:  1 

Trial  standard  level 

MEF 

Large 

manufacturer 
(20%  market 
share) 

Small 

manufacturer 
(4.2%  market 
share) 

Small 

manufacturer 
(2.1%  market 
share) 

1  . 

1.021  . 

(1-3H6.2) 

(17.4H22.4) 

(37.9H42.8). 

2  . 

1.089  . 

(28.2)-(39.0) 

(78.9)-(89.8) 

(143.1  )-(1 53.9). 

3  . 

1.04  in  2004  . 

(28.6)-(36.0) 

(83.1)-(90.6) 

(152.2)-(159.6). 

1.26  in  2007 

4  . 

1.257  . 

(34.4)-{41.5) 

(91.8)-(98.9) 

(164.4)-(171.6). 

5  . 

1.362  . 

(30.4)-(35.4) 

(87.7)-(92.7) 

(160.3)-(165.3). 

6  . 

1.634  . 

(31.2)-(43.3) 

(90.7)-(102.8) 

(166.0)-(178.1). 

Impacts  on  Employment.  The  weight 
of  available  evidence  does  not  support 
a  conclusive  assessment  of  the  impact 
that  new  energy  efficiency  standards 
would  have  on  employment  levels  in 
the  clothes  washer  industry.  The  data 
that  is  available  is  extremely  variable 
and  the  true  extent  of  the  impact  will  be 
largely  dependent  on  whether 
manufacturers  choose  to  exit  the 
industry  or  move  to  non-domestic 
production  facilities. 

Manufactvuers  stated  that  any 
decrease  in  shipments  will  have  a 
similar  effect  on  employment,  as 
emplo5Tnent  levels  tend  to  track 
production  levels.  However,  while 
reductions  in  shipments  may  lead  to 
reductions  in  employment  at  various 
manufacturers  due  to  plcmt  closures, 
this  could  be  matched  by  increased 
employment  in  United  States  plants  at 
those  firms  picking  up  the  additional 
market  share  and  corresponding 
volumes.  In  addition,  the 
manufacturers’  data  supplied  to  the 
AHAM  indicates  that  incremental  labor- 
related  costs  are  expected  to  increase  at 

Table  17.- 


the  higher  efficiency  levels  (by  up  to  50 
percent  at  the  40  percent  reduction  in 
the  energy  use  of  the  baseline  model 
level),  due  to  the  increased  complexity 
of  production  and  assembly  of  more 
efficient  machines.  Tracking 
employment  levels  by  shipments  using 
this  data  actually  indicates  total 
industry  employment  could  increase  as 
the  change  in  labor  expense  for  higher 
efficiency  machines  is  greater  than  the 
change  in  labor  resulting  from  the 
decline  in  shipments. 

B.  Significance  of  Energy  Savings 

The  Act  requires  a  standard  to  result 
in  “significant”  energy  savings.  Section 
325(o)(3)(B),  42  U.S.C.  6295(o)(3){B). 
While  the  term  “significant”  is  not 
defined  in  the  Act,  the  U.S.  Court  of 
Appeals,  in  Natural  Resources  Defense 
Council  V.  Herrington,  768  F.2d  1355, 
1373  (D.C.  Cir.  1985),  stated  that 
Congress  intended  “significant”  energy 
savings  to  be  savings  that  were  not 
“genuinely  trivial.”  The  energy  savings 
for  all  of  the  trial  standard  levels 
considered  in  this  rulemaking  are  non¬ 


trivial  and  therefore  we  consider  them 
“significant”  within  the  meaning  of 
Section  325  of  the  Act. 

All  efficiency  levels  for  which  we 
have  engineering  data  were  analyzed. 
Each  efficiency  level  was  analyzed  for 
three  scenarios.  Some  of  the  parameters 
that  were  varied  are  inputs  to  the 
shipment-model  and  some  are  inputs  to 
the  NES  spreadsheet  model.  Since 
shipments  have  an  effect  on  the  national 
energy  savings,  changes  to  the  shipment 
inputs  have  a  direct  effect  on  the 
national  energy  savings.  Changes  in  the 
input  parameter  affect  the  base  case 
results  as  well  as  the  standards  case 
results.  Table  17  outlines  the  input 
parameters  used  to  generate  the  high  . 
and  low  bound  sensitivities.  Three 
scenarios  are  nm:  (1)  reference  case,  (2) 
lower  boimd  and  (3)  upper  bound.  The 
lower  boimd  is  defined  as  having 
medium  price/income  elasticity.  The 
upper  bound  is  defined  as  the  price 
elasticity  being  high.  All  other 
parameters  are  unchanged  from  the 
reference  case. 


■NES  Spreadsheet  Model  Shipments  Sensitivities 


Parameter 

t 

Reference  case 

Lower  bound  (least  drop  in 
shipments  after  standard) 

Upper  bound  (greatest 
drop  in  shipments  after 
standards) 

AEO  growth  . 

AE099  reference . 

AE099  reference . 

AE099  reference. 

Water  Escalation  Rate . 

medium . 

medium . 

medium 

H-axis  base  case  escalation  . 

0.5%  . 

0.5%  . 

0.5%. 

Price  Elasticity  . 

medium . 

none . 

high. 

Price/Income  Elasticity  . 

none . 

medium . 

none. 

Top-loading  Elasticity  . 

medium . 

medium . 

medium. 

Manufacturer  incremental  price  mark-up  . 

medium . 

medium . 

medium. 

Year  of  standard . . . 

2004  . 

2004  . 

2004. 

The  Lower  Bound  Scenario  results  in 
the  greatest  energy  savings.  This 
scenario  used  price/income  data  to  fit 
an  equation  to  historical  data.  This 
resulted  in  a  greater  number  of 
shipments  and  greater  savings  in  energy 
than  the  reference  case  forecasted.  The 
Upper  Bound  Scenario  resulted  in  the 
least  energy  savings.  This  scenario 


assumed  a  high  price  elasticity.  This 
resulted  in  lower  shipments  and  energy 
savings.  The  Reference  Case  Scenario 
used  medium  or  average  values  as 
parameter  inputs  emd  is  bounded  on 
both  sides  by  the  other  scenarios 
described  above.  This  is  considered  the 
most  likely  scenario. 


The  national  energy  savings  emd  net 
present  value  results  from  the  NES 
spreadsheet  for  the  reference  case  are 
shown  in  Tables  18  and  19, 
respectively.  More  detailed  results  are 
also  available  in  Appendix  N  of  the 
TSD.  Results  are  cumulative  to  2030  and 
are  shown  as  absolute  energy  and  water 
savings  and  as  the  discounted  value  of 
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these  savings  in  dollar  terms.  Table  20 
shows  the  water  savings  for  different 
standard  levels.  It  can  be  seen  that  while 
the  two-tier  standard  is  a  combination 
or  hybrid  of  Trial  Standard  Levels  1  and 
4,  it  is  estimated  to  attain  nearly  the 
same  energy,  water,  and  national  cost 
savings  as  a  pure  Trial  Standard  Level 
4. 

All  of  the  trial  standard  levels 
considered  in  this  rulemaking  have 
significant  energy  savings,  ranging  from 
2.12  quads  to  7.53  quads,  depending  on 
the  trial  standard  level. 


Table  18.— Reference  Case— All 
Parameters  Set  to  Medium  or 
Average 


Trial  standard 
level 

MEF 

Energy  sav¬ 
ings  quads 

1  . 

1.021  . 

2.12 

2  . 

1.089  . 

4.04 

3  . 

1.04  in  2004  .. 
1.26  in  2007  .. 

5.52 

4  . 

1.257  . 

5.99 

5  . 

1.362  . 

6.03 

6  . 

1.634  . 

7.53 

C.  Lessening  of  Utility  or  Performance  of 
Products 

This  section  summarizes  the  results  of 
the  departnlent’s  consumer  utility 
analysis.  Preferences  of  low-income  and 
elder  populations  are  also  addressed. 

The  focus  group  and  conjoint  results 
indicate  that  price  is  the  most  important 
attribute  when  consumers  are 
purchasing  a  new  clothes  washer, 
although  in  each  case  another  attribute 
is  virtually  tied  with  price  in  terms  of 
importcmce.  In  the  focus  groups,  83%  of 
the  respondents  included  price  in  their 
top  ten  list  of  important  clothes  washer 
attributes,  while  81%  included  wash 
tub  capacity  in  that  same  list.  In  the 
conjoint  analysis,  price  had  the  highest 
relative  importance  score  (26%), 
followed  closely  by  the  availability  of  a 
wash  load  size  option  on  the  control 
panel  (25%).  Of  the  six  attributes 
included  in  the  conjoint  analysis 
survey,  door  placement  was  the  fifth 
most  important  attribute  with  a  relative 
importance  score  of  11%  (for  further 
information,  see  Chapter  8  and 
Appendix  J  of  the  TSD). 

In  the  likelihood  of  purchase 
scenarios,  the  piirchase  probabilities 
were  more  sensitive  to  price  than  any  of 
the  other  washer  attributes.^  While  the 
shift  from  a  standard  to  a  high  efficiency 
machine  resulted  in  a  drop  in  the 
estimated  purchase  probability,  this  was 


’’  Purchase  probabilities  indicate  the  likelihood  a 
consumer  will  purchase  a  particular  clothes  washer, 


due  to  the  change  in  price  rather  than 
to  changes  in  the  other  attributes.  When 
price  was  held  constant  at  the  standard 
efficiency  level  and  the  other  attributes 
were  allowed  to  change  to  reflect  a  high 
efficiency  machine,  the  likelihood  of 
purchase  increased.  This  is  due  to  the 
fact  that  consmners  value  energy 
savings  more  than  top  load  door 
placement. 

The  purchase  probability  findings 
indicate  that  low-income  consumers 
and  elderly  consmners  were  slightly 
more  likely  to  purchase  a  high 
efficiency,  front-load  washing  machine 
than  the  total  group  of  consumers. 

When  the  analysis  focused  exclusively 
on  the  impacts  of  clothes  washer  prices 
increasing,  the  data  indicated  that  a 
smaller  percentage  of  low-income 
consumers  would  be  willing  or  able  to 
purchase  machines  in  the  $650  price 
level,  when  compared  to  the  total  group 
of  consumers.  There  was  no  statistical 
difference  between  elderly  consumers 
and  the  full  sample  at  the  $650  level. 
While  the  data  from  the  price  impact 
questions  indicate  that  low-income 
consumers  are  more  adversely  affected 
by  higher  clothes  washer  prices  than  the 
sample  as  a  whole,  the  Department  is 
unable  to  determine  the  magnitude  of 
the  impact  on  future  clothes  washer 
purchases  using  the  survey  data.  For 
instance,  the  consumer  analysis  survey 
found  that  approximately  half  of  the 
low-income  respondents  currently  do 
not  own  a  clothes  washer,  while  more 
than  three-quarters  of  the  respondents 
making  more  than  $25,000  annually 
own  a  washing  machine.  The 
Department  is  unable  to  determine  if 
this  ratio  would  change  with  a  price 
increase  due  to  the  proposed  standards. 
The  fact  that  the  survey  found  low- 
income  consumers  are  more  likely  to 
use  store  financing  plans,  such  as  no 
interest  for  one  year,  to  purchase  a 
clothes  washing  machine  than  the 
sample  as  a  whole  further  clouds  the 
magnitude  of  the  new  standards’  impact 
on  low-income  consumers  because  store 
financing  encourages  consumers  to 
piurchase  high  price  products  by 
allowing  payments  to  be  paid  over  a 
number  of  months. 

The  Department  concludes  that  none 
of  the  triad  standard  levels  reduces  the 
performance  of  clothes  washers.  The 
Depairtment  conducted  extensive 
consumer  research  to  vmderstand  the 
product  features  that  consumers  vadue 
in  clothes  washers.  Generally  the  trial 
standard  levels  increase  clothes  washer 
price  amd  reduce  operating  cost  but  do 


assuming  (s]he  has  made  the  decision  to  buy  a  new 
clothes  washer. 


not  affect  other  product  offerings.  A 
significant  issue  raised  during  the 
rulemaking  concerns  the  relative 
consumer  utility  of  V-axis  and  H-axis 
washers.  Some  stakeholders  believed 
that  higher  standard  levels  would 
require  H-axis  designs  and  this  would 
result  in  eliminating  the  top  loading  V- 
axis  machines  thereby  reducing  utility 
for  some  consumers  who  prefer  that 
option.  Recent  product  offerings  of  high 
efficiency  V-axis  washers  show  that  the 
axis-efficiency  relationship  is  untenable. 

D.  Impact  of  Lessening  of  Competition 

The  Act  directs  the  Department  to 
consider  any  lessening  of  competition 
that  is  likely  to  result  from  standards.  It 
further  directs  the  Attorney  General  to 
determine  the  impact,  if  any,  of 
competition  likely  to  result  firom  such 
standard  and  transmit  such 
determination,  not  later  than  60  days 
after  the  publication  of  a  proposed  rule 
to  the  Secretary,  together  with  an 
analysis  of  the  nature  and  extent  of  such 
impact.  Section  325(o)(2)(B)(i)(V),  42 
U.S.C.  6295(o)(2)(B)(i)(V). 

In  order  to  assist  the  Attorney  General 
in  making  such  a  determination,  the 
Department  has  provided  the 
Department  of  Justice  (DOJ)  with  copies 
of  this  notice  and  the  TSD  for  review. 

At  DOE’S  request,  the  DOJ  reviewed  the 
manufacturer  impact  analysis  interview 
questionnaire  to  ensure  that  it  would 
provide  insight  concerning  any 
lessening  of  competition  due  to  any 
proposed  trial  standard  levels. 

E.  Need  of  the  Nation  To  Save  Energy 
and  Net  National  Employment 

1.  National  Net  Present  Value 

Table  19  lists  the  National  NPV  for 
the  trial  standard  levels.  The  NPV 
considers  the  combined  discounted 
energy  savings  less  the  increased 
consumer  costs  of  a  particular  trial 
standard  level.  We  base  this  calculation 
on  all  expenses  and  savings  occurring 
between  2004  and  2030. 

The  national  NPV  is  positive  for  all 
the  trial  standard  levels.  In  this  analysis, 
a  positive  NPV  means  that  the  estimated 
energy  savings  are  greater  than  the 
increased  costs  due  to  standards.  It  can 
be  observed  that  the  National  NPV  of 
Trial  Standard  Levels  2  through  5  are  in 
the  range  of  14  to  17  billion  dollars. 

Trial  Standard  Level  6  however  has  a 
lower  NPV  of  10  Billion  due  to  the 
higher  first  cost  of  a  clothes  washer  at 
this  efficiency  level. 
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Table  19.— Reference  Case— All  Parameters  Set  to  Medium  or  Average 


Trial  standard  level 

MEF 

Net  present 
value  (NPV) 
(billion  1997$) 
(discounted  to 
1999) 

1  . 

1.021  . 

3.66 

14.29 

15.30 

16.88 

16.73 

10.79 

2 . 

1.089  . 

3 . 

1.04  in  2004  . 

4 . 

1.26  in  2007  . 

1.257  . 

5 . 

1.362  . 

6 . ! . ^ . 

1.634  . 

2.  National  Water  Savings 

Table  20  presents  the  estimated  energy  water  savings.  The  savings  is  positive  for  all  of  the  trial  standard  levels. 


Table  20.— Reference  Case— All  Parameters  Set  to  Medium  or  Average' 


Trial  standard  level 

MEF 

Water  savings 
trillion  gallors 

1  . 

1.021  . 

1 - - 

0.53 

2 . 

1.089  . 

9.09 

3 . 

1.04  in  2004  . 

11.59 

1.26  in  2007  . . . . . 

4 . 

1.257  . 

12.94 

5 . 

1.362  . 

12.94 

6 . 

1.634  . 

10.85 

3.  Enviromnental  Impacts 

Enhanced  energy  efficiency  improves 
the  Nation’s  energy  security,  strengthens 
the  economy  and  reduces  the 
environmental  impacts  of  energy 
production.  The  energy  savings  from 


clothes  washer  standards  result  in 
reduced  emissions  of  CO2,  SO2  and  NOx 
and  aid  in  addressing  global  climate 
change  and  reducing  air  pollution. 
Depending  on  the  standard  level 
chosen,  the  cumulative  emission 
reductions  to  2030  range  from  38-135 


Mt  for  carbon  equivalent,  115-364 
thousand  metric  tons  (kt)  for  NOx.  and 
28-31  kt  for  SO2.  Cumvdative  emissions 
savings  for  the  power  and  households 
sectors  through  the  year  2030  are 
presented  in  Table  21. 


Table  21  .—Cumulative  Emissions  Reductions  Through  2030:  Household  and  Power  Sectors 


Trial  standard  level  emission  reductions  and  MEF 


Emission 

1 

0.817 

2 

1.089 

3 

1.04  in  2004, 
1.26  in  2007 

4 

1.257 

5 

1.362 

6 

1.634 

Carbon(Mt)  . 

38.1 

70.9 

95.1 

106.2 

107.3 

135 

NOx  (kt)  . 

115.6 

193.6 

253.5 

280.6 

283.1 

364 

SO2  (kt)  . 

131.4 

130.3 

1 28.1 

130.3 

130.3 

131.4 

^  Results  include  only  household  emissions  reductions  because  the  power  sector  emissions  cap  implies  that  savings  from  electricity  generation 
will  be  negligible. 


4.  Net  National  Employment 

Net  national  employment  impacts 
from  clothes  washer  standards  are 
defined  as  net  jobs  created  or  eliminated 
in  the  general  economy  as  a 
consequence  of:  (1)  Reduced  spending 
by  end  users  on  energy  (electricity,  gas 
including  LPG,  and  oil)  and  water;  (2) 
reduced  spending  on  new  energy  supply 
by  the  utility  industry;  (3)  increased 
spending  on  the  purchase  price  of  new 
clothes  washers;  and  (4)  the  associated 
indirect  effects  of  those  three  factors 
throughout  the  national  economy.  Johs 
are  created  when  a  clothes  washer 


standard  results  in  operating  cost 
savings  that  more  than  offset  the  greater 
capital  required  to  buy  a  more  efficient 
clothes  washer.  More  information  on 
how  these  impacts  are  estimated  is 
presented  in  the  Net  National 
Employment  in  Chapter  13  of  the  TSD. 

The  model  used  to  estimate  net 
national  employment  impacts  suggests 
that  the  greatest  number  of  jobs  would 
be  created  by  the  standard  level  calling 
for  a  35%  reduction  in  clothes  washer 
energy  use.  For  this  standard  level,  the 
model  estimates  that  there  would  be 
142,800  more  jobs  in  2030  than  if  there 


were  no  new  efficiency  standard 
implemented.  However,  it  is  unlikely 
that  net  employment  would  increase  to 
this  extent  if  the  economy  was 
continuing  to  perform  at  levels 
comparable  those  experienced  during 
2000.  Taking  into  consideration  these 
legitimate  concerns  regarding  the 
interpretation  and  use  of  the 
employment  impacts  analysis,  the 
Department  concludes  only  that  the 
proposed  clothes  washer  standards  are 
likely  to  produce  employment  benefits 
that  are  sufficient  to  offset  fully  any 
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adverse  impacts  on  employment  in  the 
clothes  washer  or  energy  industries. 

F.  Conclusion 

The  Act  specifies  that  any  new  or 
amended  energy  conservation  standard 
for  any  type  (or  class)  of  covered 
product  shall  be  designed  to  achieve  the 
maximum  improvement  in  energy 
efficiency  which  the  Secretary 


determines  is  technologically  feasible 
and  economically  justified.  Section 
325(o)(2){A),  42  U.S.C.  6295(o)(2)(A).  In 
determining  whether  a  standard  is 
economically  justified,  the  Secreteiry 
must  determine  whether  the  benefits  of 
the  standard  exceed  its  bmdens.  Section 
325(o)(2)(B){i),  42  U.S.C. 

6295(o)(2)(B)(i).  The  amended  standard 
must  “result  in  significant  conservation 


of  energy.”  Section  325(o)(2){B)(3)(B), 
42  U.S.C.  6295{o)(B)(3)(B). 

We  consider  the  impacts  of  standards 
at  each  of  six  trial  standard  levels, 
beginning  with  the  most  efficient  level. 
We  have  included  a  summary  of  the 
analysis  results  in  Table  22  to  aid  the 
reader  in  the  discussion  of  the  benefits 
and  burdens  for  the  different  trial 
standard  levels. 


Table  22.— Summary  Analysis  Results 


Trial  standard  level 

1 

2 

3 

4 

5 

6 

MEF . 

1.02 

1.09 

1.04  in  2004, 
1.26  in  2007 

1.26 

1.36 

1.63 

Total  Energy  Saved  (Quads) . 

2.12 

4.04 

5.52 

5.99 

6.03 

7.53 

Water  Savings  (trillion  gallons)  . 

0.53 

9.09 

11.59 

12.94 

12.94 

10.85 

NPV  (Billion  $)  . 

3.66 

14.29 

15.3 

16.88 

16.73 

10.79 

Emissions 


Carbon  Equivalent  (Mt) . 

38.1 

70.9 

95.1 

106.2 

107.3 

134.6 

NOx(kt)  . 

115.6 

193.6 

253.5 

280.6 

283.1 

364 

S02(kt)’  . 

131.41 

30.31 

28.11 

30.31 

30.31 

31.41 

Manufacturer  Impacts 


Cumulative  Loss  in  Industry  NPV  ($  Mil¬ 
lion)  2  . 

19.2-90.1 

409.9-566.2 

421.1-528.4 

510.1-612.5 

453.1-524.9 

474.5-648.9 

%  Change  in  INPV . 

(1.3H6.3) 

(28.5)-<39.3) 

(29.2)-(36.7) 

(35.4)-(42.5) 

(31.7-36.5) 

(33.0)-(45.2) 

Standard  Deviation  %  NPV  . 

11.5 

11.4 

15.8 

17.7 

27.7 

27.7 

Life  Cycle  Cost  ($) 


Mean  Savings  ($) . 

Percent  Households  LCC  Less  than 

61 

211 

103/260 

242 

243 

176 

Baseline . 

84 

87 

89/80 

79 

80 

69. 

Payback  (years) . 

4.4 

5 

4.6/6.8 

7 

7 

8.7 

'  Results  only  include  household  SO2  emissions  reductions  because  SO2  emissions  from  power  plants  are  capped  by  clean  air  legislation. 
Thus,  SO2  emissions  will  only  be  negligibly  affected  by  possible  water  heater  standards. 

^  Iricludes  impacts  on  dryer  and  repair  business. 


Trial  Standard  Level  6 — MEF  1.63 

First,  we  considered  the  most  efficient 
level  (max  tech),  MEF  1.63,  which  saves 
a  total  of  7.53  quads  of  energy  through 
2030.  This  is  a  significant  amoimt  of 
energy.  The  cumulative  water  savings 
through  2030  would  be  10.85  trilhon 
gallons.  The  emissions  reductions 
through  2030  would  total  134.6  Mt  of 
carbon  equivalent,  364  kt  of  NOx,  and 
31.41  kt  of  SO2,  which  are  significemt. 

At  this  level,  consumers  experience  a 
considerable  savings  in  life  cycle  cost  of 
$176,  with  a  payback  of  8.7  years. 

At  Trial  Standard  Level  6,  the  clothes 
washer  industry  would  experience  a 
cumulative  INPV  loss  of  between 
$474.5-648.9  million  which  represents 
between  33.0  and  45.2%  of  the  clothes 
washer  industry  value  absent  standards 
($1,439.1  million — ^basecase).  This 
impact  is  not  evenly  distributed  among 
the  six  major  manufactures.®  This  large 


‘  Alliance  Laundry  Systems  LLC,  Amana 
Appliances,  Frigidaire  Home  Products,  General 


variability  of  impacts  is  attributed  to  the 
presence  of  existing  product  for  somg 
manufactmers  at  this  efficiency  level 
which  means  that  some  firms  may  gain 
a  competitive  advantage.  This 
variability  is  measiued  by  the  standard 
deviation  of  individual  companies’ 
changes  in  NPV.®  At  this  level  the 
standard  deviation  in  individual 
companies’  percentage  change  in  NPV  is 
27.7%.  Given  the  high  industry  impacts 
and  the  imeven  burden  on  individual 
firms,  there  exists  a  significant  risk  of 
industry  consolidation. 

Based  on  the  major  loss  in  company 
value  associated  with  meeting  this  trial 
standard  level  (90.7  to  102.8%  assuming 
a  2.1%  market  share  and  166  to  178.1% 
assuming  a  4.2%  market  share)  as 
shown  in  Table  16,  it  is  likely  that  one 


Electric  Appliances  (GEA),  Maytag  Corporation,  and 
Whirlpool  ^rporation. 

*  The  standard  deviation  is  a  measure  of  how 
widely  individual  companies’  percentage  NPV 
changes  are  dispersed  from  the  industry  percentage 
change  in  value.  Refer  to  Chapter  11  of  the  TSD  for 
a  description  of  the  calculation  method. 


or  both  of  the  two  smaller 
manufacturers  would  cease  to 
produce  clothes  washers  covered  by  the 
standard  and  might  also  cease  to  market 
commercial  clothes  washers. 

The  Department  concludes  that  the 
burdens  of  Trial  Standard  Level  6 
outweigh  the  benefits.  Consequently, 
the  Department  concludes  Trial 
Standard  Level  6  is  not  economically 
justified. 

Trial  Standard  Level  5 — MEF  1.36 

Next,  we  considered  a  1.36  MEF, 
which  saves  a  total  of  6.03  quads  of 
energy  through  2030,  also  a  significant 
amount.  The  cumulative  water  savings 
through  2030  for  this  trial  standard  level 
would  be  12.94  trillion  gallons.  The 
emissions  reductions  through  2030 
would  total  107.3  Mt  of  carbon 
equivalent,  283,1  kt  of  NOx,  and  30.31 
kt  of  SO2,  which  are  significant.  At  this 
level,  consumer  experience  a 


Alliance  Laundry  Systems  LLC  and  Amana 
Appliances. 
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considerable  savings  in  life  cycle  cost  of 
$243,  with  a  7  year  payback. 

The  clothes  washer  industry  would 
experience  a  ciunulative  INPV  loss  of 
between  $453.1-524.9  million.  This 
represents  between  31.7  and  36.5%  of 
industry  value  absent  standards 
($1,439.1  million — ^basecase).  For  the 
same  reason  in  Trial  Standard  Level  6, 
this  impact  is  not  evenly  distributed 
among  the  six  major  manufactures.  At 
this  level  the  standard  deviation  in 
individual  companies’  percentage 
change  in  NPV  is  27.7%.  Refer  to 
Chapter  11  of  the  TSD  for  a  description 
of  the  calculation  method  for  standard 
deviation.  Given  the  high  industry 
impacts  and  the  vmeven  burden  on 
individual  firms,  there  exists  a 
sighificant  risk  of  industry 
consolidation. 

Once  again  based  on  the  major  loss  in 
company  value  associated  with  meeting 
this  standard  level  (87.7  to  92.7% 
assiuning  a  2.1%  market  share  and 
160.3  to  165.3%  assuming  a  4.2% 
market  share),  as  shown  in  Table  16,  it 
is  likely  that  one  or  both  of  the  two 
smaller  manufacturers  would  cease  to 
produce  washers  covered  by  the 
standard  and  might  also  cease  to  market 
commercial  clothes  washers. 

The  Department  concludes  that  the 
burdens  of  Trial  Standard  Level  5 
outweigh  the  benefits.  Consequently, 
the  Department  concludes  Trial 
Standard  Level  5  is  not  economically 
justified. 

Trial  Standard  Level  4 — MEF  1.26 

Next,  we  considered  a  1.26  MEF, 
which  saves  a  total  of  5.99  quads  of 
energy  through  2030,  a  significant 
amount.  Just  as  in  die  case  of  the  1.36 
MEF,  the  cumulative  water  savings 
through  2030  would  equal  12.94  trillion 
gallons.  The  cumulative  emissions 
reductions  through  2030,  however,  are 
slightly  lower  for  the  1.26  MEF  because 
the  cumulative  energy  savings  is  lower 
for  this  standard  level  than  the  1.36 
MEF.  The  1.26  MEF  level  would  save 
106.2  Mt  of  carbon  equivalent,  280.6  kt 
of  NOx,  and  30.31  kt  of  SO2,  which  are 
significant.  At  this  level,  consumers 
experience  a  considerable  savings  in  life 
cycle  cost  of  $242  with  a  payback  of  7 
years. 

Under  a  1.26  MEF  standard,  the 
clothes  washer  industry  would 
experience  a  cumulative  INPV  loss  of 
between  $510.1-612.5  million.  This 
represents  between  35.4  and  42.5%  of 
industry  value  absent  standards 
($1,439.1  million — ^basecase).  Compared 
to  Trial  Standard  Levels  5  and  6,  this 
impact  is  more  evenly  distributed 
amongst  the  six  major  manufactures  as 
represented  by  a  standard  deviation  in 


individual  companies’  NPV  of  17.7%, 
and  thus  there  exists  less  risk  of 
industry  consolidation.  Refer  to  Chapter 
11  of  the  TSD  for  a  description  of  the 
calculation  method  for  standard 
deviation.  This  lower  standard 
deviation  reflects  the  greater  diversity  of 
designs,  approaches  and  engineering 
flexibility  to  meet  this  efficiency  level 
compared  to  Trial  Standard  Levels  5 
and  6.  However,  given  the  high  level  of 
investment  required  to  meet  this 
efficiency  level  and  an  inability  to 
spread  fixed  costs  over  large  volumes, 
small  manufacturers  are  particularly 
vulnerable.  Based  on  the  major  loss  in 
company  value  associated  with  meeting 
this  standard  level  (91.8  to  98.9% 
cLssuming  a  2.1%  market  share  and 
164.4  to  171.6%  assuming  a  4.2% 
market  share),  as  shown  in  Table  16,  it 
is  likely  that  one  or  both  of  the  two 
smaller  manufacturers  would  cease  to 
produce  washers  covered  by  the 
standard  emd  might  also  cease  to  market 
commercial  clothes  washers. 

The  Department  concludes  that  the 
burdens  of  Trial  Standard  Level  4 
outweigh  the  benefits.  Consequently, 
the  Department  concludes  Trial 
Standard  Level  4  is  not  economically 
justified. 

Trial  Standard  Level  3 — MEF  1.04/1.26 

Next,  we  considered  the  two  step 

I. 04/1.26  MEF  efficiency  level,  which 
had  been  proposed  in  the  Joint 
Stakeholders  Comment.  (Joint 
Comment,  No.  204).  This  trial  standard 
level.  Trial  Standard  Level  3,  had  energy 
savings  of  5.52  quads  through  2030,  a 
significant  amount.  The  cumulative 
water  savings  through  2030  would  equal 

II. 59  trillion  gallons.  The  emissions 
reductions  through  2030  would  total 
95.1  Mt  of  carbon  equivalent,  253.5  kt 
of  NOx,  and  28.11  kt  of  SO2,  which  are 
significant.  At  the  1.04  MEF  level, 
consumers  would  experience  a  savings 
in  life  cycle  cost  of  $103,  while  they 
would  experience  a  LCC  savings  of  $260 
at  the  1,26  MEF  level  that  would  go  into 
effect  in  2007.  The  payback  for  the  1.04 
MEF  level  is  4.6  years,  and  6.8  years  for 
the  1.26  MEF.  The  clothes  washer 
industry  would  experience  a  cumulative 
NPV  loss  of  between  $421.1-528.4 
million  representing  between  29.2  and 
36.7%  of  basecase  industry  value. 

Compared  to  a  single  step  standard 
level  of  a  1.26  MEF  implemented  in 
2004,  the  Joint  Stakeholders  Comment 
proposal  reduces  the  impacts  of  the 
standards  on  manufacturers  by  delaying 
the  effective  date  three  years  for  the  1.26 
MEF  level.  This  allows  clothes  washer 
manufacturers  more  time  to  depreciate 
their  current  assets  and  plan  a  more 
orderly  transition  of  their  production 


facilities.  Dela)dng  the  standard 
implementation  date  for  the  higher 
efficiency  level  gives  manufacturers 
more  time  to  research  and  develop 
lower-cost  solutions  to  achieve  higher 
standards. 

Since  the  MIA  shows  that  small 
manufacturers  suffer  the  greatest 
impact,  the  Department  takes  into 
consideration  ffiat  the  consensus 
proposal  was  developed  in  consultation 
with,  and  supported  by  small 
maniifacturers. 

Fiuthermore,  we  consider  that  the 
Joint  Stakeholders  Comment  specifically 
states  that  the  proposal  is  not  expected 
to  eliminate  any  competitors.  (Joint 
Comment  No.  204). 

Based  on  the  manufacfiirers’ 
statement  in  the  Joint  Stakeholders 
Comment,  we  believe  that  these  impacts 
fi-om  the  proposal  are  mitigated  and  is 
sufficient  to  conclude  that,  given  the 
benefits,  the  standards  submitted  in  the 
Joint  Stakeholders  Comment  are 
economically  justified,  ffoint  Comment 
No.  204). 

After  carefully  considering  the 
analysis  and  comments,  the  Department 
proposes  to  amend  the  energy 
conservation  standards  for  clothes 
washers  as  proposed  by  the  Joint 
Stakeholders  Comment.  (Joint  Comment 
No.  204).  The  Department  concludes 
this  standard  saves  a  significant  amount 
of  energy  and  is  technologically  feasible 
and  economically  justified.  In 
determining  economic  justification,  the 
Department  finds  that  the  benefits  of 
energy  and  water  savings,  consumer  life 
cycle  cost  savings,  national  net  present 
value  increase,  job  creation  and 
emission  reductions  resulting  from  the 
standard  outweigh  the  biudens  of  the 
loss  of  manufacturer  net  present  value, 
and  consumer  life  cycle  cost  increases 
for  some  users  of  clothes  washers 
covered  by  today’s  notice.  Therefore,  the 
Department  today  proposes  to  adopt  the 
energy  conservation  standards  for 
clothes  washers  at  Trial  Standard  Level 
3. 

VI.  Procedural  Issues  and  Regulatory 
Review 

A.  Review  Under  the  National 
Environmental  Policy  Act  of  1 969 

The  Department  is  preparing  an 
Environmental  Assessment  of  the 
impacts  of  the  proposed  rule  and  DOE 
anticipates  completing  a  Finding  of  No 
Significant  Impact  (FONSI)  before 
publishing  the  final  rule  on  Energy 
Conservation  Standards  for  Clothes 
Washers,  pursuant  to  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321  et  seq.),  the 
regulations  of  the  Coimcil  on 
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Environmental  Quality  (40  CFR  parts 
1500-1508),  and  the  Department’s 
regulations  for  compliance  with  NEPA 
(10  CFR  part  1021). 

B.  Review  Under  Executive  Order  12866, 
"Regulatory  Planning  and  Review” 

Today’s  regulatory  action  has  been 
determined  to  be  an  “economically 
significant  regulatory  action”  imder 
Executive  Order  12866,  “Regulatory 
Planning  and  Review.”  (58  FR  51735, 
October  4, 1993).  Accordingly,  today’s 
action  was  subject  to  review  imder  die 
Executive  Order  by  the  Office  of 
Information  and  R^ulatory  Affairs 
(OIRA)  in  the  Office  of  Management  and 
Budget  (0MB). 

The  draft  rule  submitted  to  OIRA  and 
other  documents  submitted  to  OIRA  for 
review  have  been  made  a  part  of  the 
rulemaking  record  and  are  available  for 
public  review  in  the  Department’s 
Freedom  of  Information  Reading  Room 
(lE-190),  1000  Independence  Avenue, 
SW,' Washington,  DC  20585,  between 
the  hours  of  9:00  a.m.  and  4:00  p.m., 
Monday  through  Friday,  telephone  (202) 
586-3142. 

The  following  summary  of  the 
Regulatory  Impact  Analysis  (RIA) 
focuses  on  the  major  alternatives 
considered  in  arriving  at  the  proposed 
approach  to  improving  the  energy 


efficiency  of  consumer  products.  The 
reader  is  referred  to  the  complete  draft 
“Regulatory  Impact  Analysis,”  which  is 
contained  in  the  TSD,  available  as 
indicated  at  the  beginning  of  this 
proposed  rule.  It  consists  of:  (1)  A 
statement  of  the  problem  addressed  by 
this  regulation,  and  the  mandate  for 
government  action;  (2)  a  description  and 
analysis  of  the  feasible  policy 
alternatives  to  this  regulation:  (3)  a 
quantitative  comparison  of  the  impacts 
of  the  alternatives;  and  (4)  the  national 
economic  impacts  of  the  proposed 
standard. 

Each  alternative  has  been  evaluated  in 
terms  of  its  ability  to  achieve  significant 
energy  savings  at  reasonable  costs,  and 
has  been  compared  to  the  effectiveness 
of  the  proposed  rule.  These  edtematives 
were  analyzed  with  the  NES/Shipments 
model  modified  to  allow  inputs  for 
voluntary  measures,  as  explained  in  the 
RIA  attached  to  the  TSD. 

The  RIA  calculates  the  effects  of 
feasible  policy  alternatives  to  clothes 
washer  energy  efficiency  standards,  and 
provides  a  quantitative  comparison  of 
the  impacts  of  the  alternatives.  We 
evaluate  each  alternative  in  terms  of  its 
ability  to  achieve  significant  energy 
savings  at  reasonable  costs,  and  we 
compare  it  to  the  effectiveness  of  the 
proposed  rule. 

Table  23.— Alternatives  Considered 


We  created  the  RIA  using  a  series  of 
alternative  scenarios  (with  various 
assumptions),  which  we  used  as  input 
to  the  NES/Shipments  model  for  clothes 
washers. 

We  identified  the  following  seven 
major  policy  alternatives  for  achieving 
consumer  product  energy  efficiency. 
These  alternatives  include: 

•  No  New  Regulatory  Action 

•  Enhanced  Public  Education  & 
Information 

•  Financial  Incentives 
— Tax  credits 

— Rebates 

— Low  income  and  seniors  subsidy 

•  Voluntary'  Energy  Efficiency  Targets 
(5  Years,  10  Years) 

•  Mass  Government  Purchases 

•  Early  Replacement  Program  to 
existing  standard  levels 

•  Early  Replacement  Program  to  high- 
efficiency  clothes  washers  (defined  as 
having  an  MEF  of  1.257,  a  35%  energy 
reduction  level) 

•  The  Proposed  Approach 
(Performance  Standards) 

We  have  evaluated  each  alternative  in 
terms  of  its  ability  to  achieve  significant 
energy  savings  at  reasonable  costs  (See 
Table  23),  and  have  compared  it  to  the 
effectiveness  of  the  proposed  rule. 


Policy  alternatives 

Enhanced  Public  Education  &  Information . 

Consumer  Tax  Credits . 

Consumer  Rebates  High  Efficiency . 

Low  Income  and  Seniors  Subsidy . 

Meinufacturer  Tax  Credits  . 

Voluntary  Efficiency  Target  (5  year  delay)  . 

Voluntary  Efficiency  Target  (10  year  delay)  . 

Mass  Government  Purchases  . 


Earty  Replacement  Program  (w/Current  Eff.) .  0.004 

Early  Replacement  Program  (w/H-axis)  .  0.078 

Proposed  Negotiated  Performance  Standard  .  5.520 


NPV=Net  Present  Value  (2004-2030,  in  billion  1997  $). 
Savings=Energy  Savings  (Source  Quads). 


'The  Net  Present  Value  amounts 
shown  in  Table  23  refer  to  the  NPV  for 
consiuners.  Rebates  or  tax  credits  are 
not  included  as  an  expense  since  on 
average  consumers  are  both  paying  for 
and  receiving  benefits  of  the  payments. 

The  case  in  which  no  regulatory 
action  is  taken  with  regard  to  clothes 
washer  efficiency  constitutes  the  “base 
case”  (or  “No  Action”)  scenario.  In  this 
case,  between  the  years  2004  and  2030, 
clothes  washers  are  expected  to  use 
21.76  Quads  (22.94  Exajoules  (EJ))  of 
primary  energy.  Since  this  is  the  base 


case,  energy  savings  and  NPV  are  zero 
by  definition. 

A  short  description  of  each  alternative 
is  provided  below: 

Enhanced  Public  Education  and 
Information.  This  would  make  the 
public  more  aware  of  energy  savings 
available  for  more  efficient  clothes 
washers  (examples  would  be  Energy 
Star  labeling,  web  sites  with  efficiency 
information  and  advertising).  To  model 
this  possibility,  we  assumed  that  the 
effective  market  discount  rates  change 
from  75%  to  47%  for  purchasers  of 
clothes  washers.  This  would  have  the 


same  effect  as  a  $39  discoimt  on  high 
efficiency  washer  prices.  This  program 
is  assumed  to  continue  through  2030. 

Consumer  Tax  Credits.  We  assume  tax 
credits  equal  to  15%  of  the  cost  of  high- 
efficiency  models  (MEF  of  1.257)  and 
that  60%  of  consumers  buying  a  clothes 
washer  would  take  advantage  of  the  tax 
credit.  We  assqme  this  program  is  in 
place  for  six  years. 

Manufacturer  Tax  Credits.  We  assume 
that  a  manufacturer  tax  credit  of  $50  or 
$100  per  machine  with  a  cap  on  the 
number  of  washers  per  manufacturer 
(based  on  the  proposed  tax  credit).  The 
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tax  credits  are  capped  at  $30  million  per 
manufacturer  per  Tier,  or  $60  million 
per  manufacturer.  This  program  is 
assumed  to  be  in  place  in  six  years 
between  2004  to  2010. 

Consumer  Rebates.  We  assume  a 
rebate  of  15%  of  the  retail  price  of  high- 
efficiency  models  for  a  period  of  6  years. 
This  is  modeled  by  reducing  the  price 
of  a  washer  with  a  MEF  of  1.257  (a  35% 
reduction  in  energy  use  from  the 
baseline  model)  by  15%. 

Low  Income  ana  Seniors  Subsidy. 
Based  on  the  RECS  survey  for 
households  owning  a  clothes  washer 
and  dryer,  28%  of  households  qualify  as 
low-income  or  senior  households.  We 
assumed  a  subsidy  program  would 
provide  an  amount  equivalent  to  25%  of 
the  price  of  a  high  efficiency  clothes 
washer.  This  program  was  assumed  to 
be  in  effect  for  6  years. 

Voluntary  efficiency  target  (5  S'  10 
year  delays).  Assiune  a  1.26  MEF 
washer  efficiency  level  but  taking  place 
5  and  10  years  after  2007. 

Mass  Government  Purchases.  This 
alternative  assumes  a  Government 
agency  such  as  the  U.S.  Department  of 
Housing  and  Urban  Development  (HUD) 
purchases  high  efficiency  washers  for 
low  income  housing.  We  assmne  a 
program  in  which  25%  of  the  1.3 
million  households  in  public  housing 
would  participate  in  the  program.  We 
also  assume  that  only  washers  reaching 
the  end  of  their  lifetime  of  14  years 
would  be  replaced.  Over  a  6  year 
program  period,  this  would  result  in  a 
replacement  of  138,000  clothes  washers. 

Early  Replacement  Programs.  The 
piupose  of  this  program  would  be  to 
remove  older,  presumably  less  efficient 
models  from  the  clothes  washer  stock 
with  either  existing  base  case  efficiency 
washers  or  with  high  efficiency  (MEF  of 
1.257,  35%  energy  reduction)  washers. 
We  model  this  by  assmning  a  15% 
increase  in  the  size  of  the  early 
replacement  market  segment.  This 
program  like  the  others  is  assiuned  to 
have  a  duration  of  6  years. 

Performance  Standards.  The 
proposed  standard  (proposed  standard 
level  3). 

I^astly,  all  of  these  alternatives  must 
be  gauged  against  the  pierformance 
standards  we  are  proposing  in  this 
proposed  rule.  Such  performance 
standards  would  result  in  energy 
savings  of  5.52  Quads  (5.82  EJ),  and  the 
NPV  would  be  an  expected  $14.33 
billion. 

As  indicated  in  the  paragraphs  above, 
none  of  the  alternatives  we  examined 
would  save  as  much  energy  as  the 
proposed  rule.  Also,  several  of  the 
alternative  would  require  new  enabling 
legislation,  since  authority  to  carry  out 


those  alternatives  does  not  presently 
exist. 

C.  Review  Under  the  Regulatory 
Flexibility  Act  of  1 980 

The  Regulatory  Flexibility  Act  of 
1980,  5  U.S.C.  601-612,  requires  an 
assessment  of  the  impact  of  regulations 
on  small  businesses.  Small  businesses 
are  defined  as  those  firms  within  an 
industry  that  are  privately  owned  and 
less  dominant  in  the  market. 

To  be  categorized  as  a  “small”  clothes 
washer  manufacturer,  a  firm  must 
employ  no  more  than  1,000  employees. 
The  clothes  washer  industry  is 
characterized  by  six  firms  accounting 
for  nearly  99%  of  sales.  By  this 
definition  none  of  the  six  major  U.S. 
manufacturers  of  clothes  washers  are 
considered  “small.”  The  Department  is 
aware  of  one  small  domestic 
manufacturer  of  clothes  washer,  Staber 
Industries,  that  produces  a  top  loading 
horizontal-axis  clothes  washer.  The 
energy  efficiency  of  this  product  already 
exceeds  the  proposed  standard  level. 

The  Department  prepared  a 
manufactiuing  impact  analysis  which 
was  made  public  and  available  to  all  the 
clothes  washer  manufacturers.  This 
analysis  considered  the  effects  on  small 
manufacturers  with  a  minimum  annual 
production  of  165,000  xmits' 
(representing  a  2.1%  market  share).  The 
Department  did  not  receive  any 
information  or  comments  indicating  that 
even  smaller  manufacturers  of  clothes 
washers  would  be  impacted 
differentially  from  those  included  in  the 
small  manufacturer  analysis  performed. 

In  view  of  the  foregoing,  the 
Department  has  determined  and  hereby 
certifies  pursuemt  to  Section  605(b)  of 
the  Regulatory  Flexibility  Act  that,  for 
this  particular  industry,  the  proposed 
standard  levels  in  today’s  proposed  rule 
will  not  “have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,”  and  it  is  not  necessary  to 
prepare  a  regulatory  flexibility  analysis. 

D.  Review  Under  the  Paperwork 
Reduction  Act 

No  new  information  or  record  keeping 
requirements  are  imposed  by  this 
rulemaking.  Accordingly,  no  Office  of 
Management  and  Budget  clearance  is 
required  under  the  Paperwork 
Reduction  Act.  44  U.S.C.  3501  et  seq. 

E.  Review  Under  Executive  Order  12988, 
“Civil  Justice  Reform” 

With  respect  to  the  review  of  existing 
regulations  and  the  promulgation  of 
new  regulations.  Section  3(a)  of 
Executive  Order  12988,  “Civil  Justice 
Reform,”  61  FR  4729  (February  7, 1996), 
imposes  on  Executive  agencies  the 


general  duty  to  adhere  to  the  following 
requirements:  (1)  Eliminate  drafting 
errors  and  ambiguity;  (2)  write 
regulations  to  minimize  litigation;  and 
(3)  provide  a  clear  legal  standard  for 
affected  conduct  rather  than  a  general 
standard  and  promote  simplification 
and  biuden  reduction. 

With  regard  to  the  review  required  by 
Section  3(a),  Section  3(b)  of  Executive 
Order  12988  specifically  requires  that 
Executive  agencies  make  every 
reasonable  effort  to  ensiure  that  the 
regulation:  (1)  Clearly  specifies  the 
preemptive  effect,  if  any;  (2)  clearly 
specifies  any  effect  on  existing  Federal 
law  or  regulation;  (3)  provides  a  clear 
legal  standard  for  affected  conduct 
while  promoting  simplification  and 
burden  reduction;  (4)  specifies  the 
retroactive  effect,  if  any;  (5)  adequately 
defines  key  terms;  and  (6)  addresses 
other  important  issues  affecting  clarity 
and  genered  draftsmanship  under  any 
guidelines  issued  by  the  Attorney 
General.  Section  3(c)  of  Executive  Order 
12988  requires  Executive  agencies  to 
review  regulations  in  light  of  applicable 
standards  in  Section  3(a)  and  Section 
3(b)  to  determine  whether  they  are  met 
or  it  is  unreasonable  to  meet  one  or 
more  of  them.  DOE  reviewed  today’s 
proposed  rule  under  the  standards  of 
Section  3  of  the  Executive  Order  and 
determined  that,  to  the  extent  permitted 
by  law,  the  proposed  regulations  meet 
the  relevant  standards. 

F.  “Takings”  Assessment  Review 

It  has  been  determined  pmsuant  to 
Executive  Order  12630,  “Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights,”  52  FR  8859  (March  18, 1988), 
that  this  regulation  would  not  result  in 
any  takings  that  might  require 
compensation  under  the  Fifth 
Amendment  to  the  United  States 
Constitution. 

G.  Review  Under  Executive  Order 
13132,  “Federalism” 

Executive  Order  13132  (64  FR  43255, 
August  4, 1999)  imposes  certain 
requirements  on  agencies  formulating 
and  implementing  policies  or 
regulations  that  preempt  State  law  or 
that  have  federalism  imphcations. 
Agencies  are  required  to  excunine  the 
constitutional  and  statutory  authority 
supporting  any  action  that  would  limit 
the  polic)anaking  discretion  of  the 
States  and  carefully  assess  the  necessity 
for  such  actions.  Agencies  also  must 
provide  State  and  local  officials  an 
opportimity  for  meaningftd  and  timely 
input  in  the  development  of  regulatory 
proposals  that  have  federalism 
implications.  DOE  published  a  notice  of 
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its  intergovernmental  consultation 
policy  on  March  14,  2000.  (65  FR 
13735). 

DOE  has  examined  today’s  proposed 
rule  and  has  determined  that  it  would 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  State  regulations 
that  may  have  existed  on  the  products 
that  are  the  subject  of  today’s  proposed 
rule  were  preempted  by  the  Federal 
standards  established  in  the  National 
Appliance  Energy  Conservation 
Amendments  of  1988.  States  can 
petition  the  Department  for  exemption 
from  such  preemption  based  on  criteria 
set  forth  in  EPCA. 

H.  Review  Under  the  Unfunded 
Mandates  Reform  Act  of  1995 

With  respect  to  a  proposed  regulatory 
action  that  may  result  in  the 
expenditure  by  the  private  sector  of 
$100  million  or  more  (adjusted  emnually 
for  inflation).  Section  202  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(UMRA)  requires  a  Federal  agency  to 
publish  estimates  of  the  resulting  costs, 
benefits  and  other  efiects  on  the 
national  economy.  2  U.S.C.  1532(a),  (b). 
Section  202  of  UMRA  authorizes  an 
agency  to  respond  to  the  content 
requirements  of  UMRA  in  any  other 
statement  or  analysis  that  accompanies 
the  proposed  rule.  2  U.S.C.  1532(c). 

The  content  requirements  of  Section 
202(b)  of  UMRA  relevant  to  a  private 
sector  mandate  substantially  overlap  the 
economic  analysis  requirements  that 
apply  under  Section  325(o)  of  EPCA  and 
Executive  Order  12866.  The 
SUPPLEMENTARY  INFORMATION  section  of 
the  Notice  of  Proposed  Rulemaking  and 
“Regulatory  Impact  Analysis”  section  of 
the  TSD  for  this  proposed  rule  responds 
to  those  requirements. 

Under  Section  205  of  UMRA,  we  are 
obligated  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  before  promulgating  a  rule 
for  which  a  written  statement  imder 
Section  202  is  required.  We  are  required 
to  select  from  those  alternatives  the 
most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  unless  DOE 
publishes  an  explanation  for  doing 
otherwise  or  the  selection  of  such  an 
alternative  is  inconsistent  with  law.  As 
required  by  Section  325(o)  of  the  Energy 
Policy  and  Conservation  Act  (42  U.S.C. 
6295(o)),  this  proposed  rule  would 
establish  energy  conservation  standards 
for  clothes  washers  that  are  designed  to 
achieve  the  maximum  improvement  in 
energy  efficiency  that  DOE  has 


determined  to  be  both  technologically 
feasible  and  economically  justified.  DOE 
may  not  adopt  an  alternative  that  does 
not  meet  EPCA’s  substantive  standard. 

A  full  discussion  of  the  alternatives 
considered  by  DOE  is  presented  in  the 
“Regulatory  Impact  Analysis”  section  of 
the  TSD  for  this  proposed  rule. 

I.  Review  Under  the  Treasury  and 
General  Government  Appropriations 
Act  of  1999 

Section  654  of  the  Treasury  and 
General  Government  Appropriations 
Act,  1999  (Pub.  L.  No.  105-277)  requires 
Federal  agencies  to  issue  a  Family 
Policymaking  Assessment  for  any 
proposed  rule  or  policy  that  may  affect 
family  well-being.  'Foday’s  proposal 
would  not  have  any  impact  on  the 
autonomy  or  integrity  of  the  family  aS 
an  institution.  Accordingly,  DOE  has 
concluded  that  it  is  not  necessary  to 
prepare  a  Family  Policymaking 
Assessment. 

/.  Review  Under  the  Plain  Language 
Directives 

Section  l(h)(12)  of  Executive  Order 
12866  requires  that  each  agency  draft  its 
regulations  to  be  simple  and  easy  to 
understand,  with  the  goal  of  minimizing 
the  potential  for  imcertainty  and 
litigation  arising  from  such  uncertcunty. 
Similarly,  the  Presidential 
memorandum  of  Jime  1, 1998  (63  FR 
31883)  directs  the  heads  of  executive 
departments  and  agencies  to  use  plain 
language  in  all  proposed  and  final 
rulemaking  documents  published  in  the 
Federal  Register. 

Today’s  proposed  rule  uses  the 
following  general  techniques  to  abide  by 
Section  l(h)(12)  of  Executive  Order 
12866  and  the  Presidential 
memorandum  of  June  1, 1998  (63  FR 
31883): 

•  Organization  of  the  material  to 
serve  the  needs  of  the  readers 
(stakeholders). 

•  Use  of  common,  everyday  words  in 
short  sentences. 

•  Shorter  sentences  and  sections. 

We  invite  your  comment's  on  how  to 

make  this  proposed  rule  easier  to 
understand. 

Vn.  Public  Comment  Procedures 
A.  Written  Comment  Procedures 

The  Department  invites  interested 
persons  to  participate  in  the  rulemaking 
by  submitting  data,  comments,  or 
information  with  respect  to  the 
proposed  issues  set  forth  in  today’s 
proposed  rule  to  Ms.  Brenda  Edwards- 
Jones,  at  the  address  indicated  at  the 
beginning  of  this  notice.  We  will 
consider  all  submittals  received  by  the 


date  specified  at  the  beginning  of  this 
notice  in  developing  the  final  rule. 

According  to  10  CFR  1004.11,  any 
person  submitting  information'that  he 
or  she  believes  to  be  confidential  and 
exempt  by  law  from  public  disclosure 
should  submit  one  complete  copy  of  the 
document  and  ten  (10)  copies,  if 
possible,  from  which  the  information 
believed  to  be  confidential  has  been 
deleted.  The  Department  of  Energy  will 
make  its  own  determination  with  regard 
to  the  confidential  status  of  the 
information  and  treat  it  according  to  its 
determination. 

Factors  of  interest  to  the  Department 
when  evaluating  requests  to  treat  as 
confidential  information  that  has  been 
submitted  include:  (1)  A  description  of 
the  items;  (2)  an  indication  as  to 
whether  and  why  such  items  are 
customarily  treated  as  confidential 
within  the  industry;  (3)  whether  the 
information  is  generally  known  by  or 
available  from  other  sources;  (4) 
whether  the  information  has  previously 
been  made  available  to  others  without 
obligation  concerning  its 
confidentiality;  (5)  an  explanation  of  the 
competitive  injury  to  the  submitting 
person  which  would  result  from  public 
disclosmre;  (6)  an  indication  as  to  when 
such  information  might  lose  its 
confidential  character  due  to  the 
passage  of  time;  and  (7)  why  disclosme 
of  the  information  would  be  contrary  to 
the  public  interest. 

B.  Public  Workshop  (Hearing) 

1.  Procedures  for  Submitting  Requests 
To  Speak 

You  will  find  the  time  and  place  of 
the  public  workshop  (hearing)  listed  at 
the  beginning  of  this  notice  of  proposed 
rulemaking.  The  Department  invites  any 
person  who  has  an  interest  in  today’s 
notice  of  proposed  rulemaking,  or  who 
is  a  representative  of  a  group  or  class  of 
persons  that  has  an  interest  in  these 
proposed  issues,  to  make  a  request  for 
an  opportunity  to  make  an  oral 
presentation.  If  you  would  like  to  attend 
the  public  workshop,  please  notify  Ms. 
Brenda  Edwards-Jones  at  (202)  586- 
2945.  You  may  hand  deliver  requests  to 
speak  to  the  address  indicated  at  the 
beginning  of  this  notice  between  the 
hours  of  8:00  a.m.  and  4:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays,  or  send  them  by  mail. 

The  person  making  the  request  should 
state  why  he  or  she,  either  individually 
or  as  a  representative  of  a  group  or  class 
of  persons,  is  an  appropriate 
spokesperson,  briefly  describe  the 
nature  of  the  interest  in  the  rulemaking, 
and  provide  a  telephone  number  for 
contact. 
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The  Department  requests  each  person 
wishing  to  speak  to  submit  an  advance 
copy  of  his  or  her  statement  at  least  ten 
days  prior  to  the  date  of  this  workshop 
as  indicated  at  the  beginning  of  this 
notice.  The  Department,  at  its 
discretion,  may  permit  any  person 
wishing  to  speak  who  cannot  meet  this 
requirement  to  participate  if  that  person 
has  made  alternative  arrangements  with 
the  Office  of  Building  Research  and 
Standards  in  advance.  The  letter  making 
a  request  to  give  an  oral  presentation 
must  ask  for  such  alternative 
arrangements. 

2.  Conduct  of  Workshop  (Hearing) 

The  workshop  (hearing)  will  be 
conducted  in  an  informal,  conference 
style.  The  Department  may  use  a 
professional  facilitator  to  facilitate 
discussion,  and  a  covut  reporter  will  be 
present  to  record  the  transcript  of  the 
meeting.  We  will  present  smnmcuies  of 
major  topics  contained  in  the  comments 
received  before  the  workshop,  allow 
time  for  presentations  by  workshop 
participemts,  and  encourage  all 
interested  parties  to  share  their  views  on 
issues  affecting  this  rulemaking. 
Following  the  workshop,  there  is 
provided  an  additional  conunent  period, 
during  which  time  interested  parties 
will  have  an  opportunity  to  comment  on 
the  proceedings  at  the  workshop,  as 
well  as  on  any  aspect  of  the  rulemaking 
proceeding. 

The  Department  reserves  the  right  to 
select  the  persons  to  be  heard  at  the 
hearing,  to  schedule  the  respective 
presentations,  and  to  establish  the 
procedures  governing  the  conduct  of  the 
hearing.  The  length  of  each  presentation 
is  limited  to  5  minutes. 

A  DOE  official  will  be  designated  to 
preside  at  the  hearing.  The  hearing  will 
not  be  a  judicial  or  an  evidentiary-type 
hearing,  but  will  be  conducted  in 
accordance  with  5  U.S.C.  533  and 
Section  336  of  the  Act.  At  the 
conclusion  of  all  initial  oral  statements 
at  each  day  of  the  hearing,  each  person 
who  has  made  an  oral  statement  will  he 
given  the  opportunity  to  make  a  rebuttal 
statement,  subject  to  time  limitations. 
The  rebuttal  statement  will  be  given  in 
the  order  in  which  the  initial  statements 
were  made.  The  official  conducting  the 
hearing  will  accept  additional 
comments  or  questions  from  those 
attending,  as  time  permits.  Any 
interested  person  may  submit,  to  the 
presiding  official,  written  questions  to 
he  asked  of  any  person  maldng  a 
statement  at  the  hearing.  The  presiding 
official  will  determine  whether  the 
question  is  relevant,  and  whether  time 
limitations  permit  it  to  be  presented  for 
answer. 


Further  questioning  of  speakers  will 
be  permitted  by  DOE.  The  presiding 
official  will  afford  any  interested  person 
an  opportunity  to  question  other 
interested  persons  who  made  oral 
presentations,  and  employees  of  the 
United  States  who  have  made  written  or 
oral  presentations  with  respect  to 
disputed  issues  of  material  fact  relating 
to  the  proposed  rule.  This  opportimity 
will  be  afforded  after  any  rebuttal 
statements,  to  the  extent  that  the 
presiding  official  determines  that  such 
questioning  is  likely  to  result  in  a  more 
timely  and  effective  resolution  of  such 
issues.  If  the  time  provided  is 
insufficient,  DOE  will  consider 
affording  an  additional  opportunity  for 
questioning  at  a  mutually  convenient 
time.  Persons  interested  in  making  use 
of  this  opportunity  must  submit  their 
request  to  the  presiding  official  no  later 
than  shortly  after  the  completion  of  any 
rebutted  statements  and  be  prepared  to 
state  specific  justification,  including 
why  the  issue  is  one  of  disputed  fact 
and  how  the  proposed  questions  would 
expedite  their  resolution. 

Any  further  procedural  rules 
regarding  proper  conduct  of  the  hearing 
will  be  annoimced  by  the  presiding 
official. 

The  Department  will  arrcmge  for  a 
transcript  of  the  workshop  and  will 
make  the  entire  record  of  this 
rulemaking,  including  the  transcript, 
available  for  inspection  in  the 
Department’s  Freedom  of  Information 
Reading  Room  as  provided  at  the 
beginning  of  this  notice.  Any  person 
may  purchase  a  copy  of  the  transcript 
from  the  transcribing  reporter.  You  can 
also  download  the  TSD  and  other 
analyses  from  the  Internet  at:  http:// 
www.eren.doe.gov/buildings/ 
codes_standards/applbrf/clwasher.html 

List  of  Subjects  in  10  CFR  Part  430 

Administrative  practice  and 
procedure.  Energy  conservation. 
Household  appliances. 

Issued  in  Washington,  DC.,  September  26, 
2000. 

Dan  W.  Reicher, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

For  the  reasons  set  forth  in  the 
preamble  Part  430  of  Chapter  II  of  Title 
10,  Code  of  Federal  Regulations,  is 
proposed  to  be  amended  as  set  forth 
below. 

PART  430— ENERGY  CONSERVATION 
PROGRAM  FOR  CONSUMER 
PRODUCTS 

1.  The  authority  citation  for  part  430 
continues  to  read  as  follows: 


Authority:  42  U.S.C.  6291-6309;  28  U.S.C. 
2461  note. 

2.  Appendix  J  to  subpart  B  of  part  430 
is  amended  by  adding,  in  section  2, 
paragraphs  2.3.1,  2.3.2,  and  by  revising 
paragraphs  2.10,  2.11  and  2.11.1  to  read 
as  follows: 

Appendix  J  to  Subpart  B  of  Part  430 — 
Uniform  Test  Method  for  Measuring  the 
Energy  Consumption  of  Automatic  and 
Semi-Automatic  Clothes  Washers 
***** 

2.  TESTING  CONDITIONS 

***** 

2.3  Supply  water.  *  *  * 

2.3.1  Supply  water  requirements  for  water 
and  energy  consumption  testing.  For 
nonwater-heating  clothes  washers  not 
equipped  with  thermostatically  controlled 
water  valves,  the  temperature  of  the  hot  and 
cold  water  supply  shall  be  maintained  at 
100°  ±10°F  (37.8°C  ±5.5°C).  For  nonwater¬ 
heating  clothes  washers  equipped  with 
thermostatically  controlled  water  valves,  the 
temperature  of  the  hot  water  supply  shall  be 
maintained  at  140°F  ±5°F  (60.0°C  ±2.8°C)  and 
the  cold  water  supply  shall  be  maintained  at 
60°F  ±5F°  (15.6°C  ±2.8°C).  For  water-heating 
clothes  washers,  the  temperature  of  the  hot 
water  supply  shall  be  maintained  at  140°F 
±5°F  (60.0°C  ±2.8°C)  and  the  cold  water 
supply  shall  not  exceed  60°F  (15.6°C).  Water 
meters  shall  be  installed  in  both  the  hot  and 
cold  water  lines  to  measure  water 
consumption. 

2.3.2  Supply  water  requirements  for 
remaining  moisture  content  testing.  For 
nonwater-heating  clothes  washers  not 
equipped  with  thermostatically  controlled 
water  valves,  the  temperature  of  the  hot 
water  supply  shall  be  maintained  at  140°F 
±5°F  and  the  cold  water  supply  shall  be 
maintained  at  60°F  ±5°F.  All  other  clothes 
washers  shall  be  connected  to  water  supply 
temperatures  as  stated  in  section  2.3.1. 
***** 

2.10  Wash  time  (period  of  agitation  or 
tumble)  setting.  If  the  maximum  available 
wash  time  in  the  normal  cycle  is  greater  than 
9.75  minutes,  the  wash  time  shall  be  not  less 
than  9.75  minutes.  If  the  maximum  available 
wash  time  in  the  normal  cycle  is  less  than 
9.75  minutes,  the  wash  time  shall  be  the 
maximum  available  wash  time. 
***** 

2.11  Agitation  speed  and  spin  speed 
settings.  Where  controls  are  provided  for 
agitation  speed  and  spin  speed  selections,  set 
them  as  follows: 

2.11.1  For  energy  and  water  consumption 
tests,  set  at  the  normal  cycle  settings.  If 
settings  at  the  normal  cycle  are  not  offered, 
set  the  control  settings  to  the  maximum 
speed  permitted  on  the  clothes  washer. 

3.  Appendix  J  to  subpart  B  of  part  430 
is  amended,  in  section  3,  by  revising 
paragraph  3.3,1  to  read  as  follows: 

3.  TEST  MEASUREMENTS 

***** 

3.3.1  The  wash  temperature  shall  be  the 
same  as  the  rinse  temperature  for  all  testing. 
Cold  rinse  is  the  coldest  rinse  tepiperature 
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available  on  the  machine.  Warm  rinse  is  the 
hottest  rinse  temperature  available  on  the 
machine. 

it  it  it  it  it 

4.  Appendix  Jl  to  Subpart  B  of  part 
430  is  amended,  in  section  1,  by  adding 
paragraphs  1.22  and  1.23  to  read  as 
follows: 

Appendix  Jl  to  Subpart  B  of  Part  430 — 
Uniform  Test  Method  for  Measuring  the 
Energy  Consumption  of  Automatic  and 
Semi'Automatic  Clothes  Washers 
***** 

1.  DEFINITIONS  AND  SYMBOLS 

1.22  Cold  rinse  means  the  coldest  rinse 
temperature  available  on  the  machine  (and 
should  be  the  same  rinse  temperature 
selection  tested  in  section  3.7). 

1.23  Warm  rinse  means  the  hottest  rinse 
temperatiure  available  on  the  machine  (and 
should  be  the  same  rinse  temperature 
selection 

5.  Appendix  Jl  to  subpart  B  of  part 
430  is  amended  in  section  2  by  revising 
paragraphs  2.6.1,  2.6.2,  md  adding 
paragraphs  2.6.3  through  2.6, 7.2,  to  read 
as  follows: 

2.  TESTING  CONDITIONS 

***** 

2.6.1  Energy  Test  Cloth.  The  energy  test 
cloth  shall  be  made  from  energy  test  cloth 
material,  as  specified  in  2.6.4,  that  is  24 
inches  hy  36  inches  (61.0  cm  by  91.4  cm)  and 
has  been  hemmed  to  22  inches  hy  34  inches 
(55.9  cm  hy  86.4  cm)  before  washing.  The 
energy  test  cloth  shall  be  clean  and  shall  not 
be  used  for  more  than  60  test  runs  (after 
preconditioning  as  specified  in  section  2.6.3). 
Mixed  lots  of  material  shall  not  be  used  for 
testing  the  clothes  washers. 
***** 

2.6.2  Energy  Staffer  Cloth.  The  energy 
stuffer  cloth  shall  be  made  from  energy  test 


cloth  material,  as  specified  in  2.6.4,  and  shall 
consist  of  pieces  of  material  that  are  12 
inches  by  12  inches  (30.5  cm  by  30.5  cm)  and 
have  been  hemmed  to  10  inches  by  10  inches 
(25.4  cm  by  25.4  cm)  before  washing.  The 
energy  stuffer  cloth  shall  be  clean  and  shall 
not  be  used  for  more  than  60  test  runs  (after 
preconditioning  as  specified  in  section  2.6.3). 
Mixed  lots  of  material  shall  not  be  used  for 
testing  the  clothes  washers. 

2.6.3  Preconditioning  of  Test  Cloths.  The 
new  test  cloths,  including  energy  test  cloths 
and  energy  stuffer  cloths,  shall  be  pre¬ 
conditioned  in  a  clothes  washer  in  the 
following  manner: 

2. 6.3.1  Perform  5  complete  normal  wash- 
rinse-spin  cycles,  the  first  two  with  AHAM 
Standard  detergent  2A  and  the  last  three 
without  detergent.  Place  the  test  cloth  in  a 
clothes  washer  set  at  the  maximum  water 
level.  Wash  the  load  for  ten  minutes  in  soft 
water  (17  ppm  hardness  or  less)  using  6.0 
grams  per  gallon  of  water  of  AHAM  Standard 
detergent  2A.  The  wash  temperature  is  to  be 
controlled  to  135°F  ±5°F  (57.2°C  ±2.8C)  and 
the  rinse  temperature  is  to  be  controlled  to 
60°F  ±5°F  (15.6°C  ±2.8°C).  Repeat  the  cycle 
with  detergent  and  then  repeat  the  cycle 
three  additional  times  without  detergent, 
bone  drying  the  load  between  cycles  (total  of 
five  wash  and  rinse  cycles). 

2.6.4  Energy  test  cloth  material.  The 
energy  test  cloths  and  energy  stuffer  cloths 
shall  be  made  fi'om  fabric  meeting  the 
following  specifications.  The  material  should 
come  from  a  roll  of  material  with  a  width  of 
approximately  63  inches  and  approximately 
500  yards  per  roll,  however,  other  sizes 
maybe  used  if  they  fall  within  the 
specifications.  • 

2.6.4.1  Nominal  fabric  type.  Pure  finished 
bleached  cloth,  made  with  a  momie  or 
granite  weave,  which  is  nominally  50  percent 
cotton  and  50  percent  polyester. 

2.6.4.2  The  fabric  weight  shall  be  5.60 
ounces  per  square  yard  (190.0  g/m^),  ±5 
percent. 


2.6.4. 3  The  thread  count  shall  be  61  x  54 
per  inch  (warp  x  fill),  ±2  percent. 

2.6.4.4  The  warp  yam  and  filling  yarn 
shall  each  have  fiber  content  of  50  percent  ±4 
percent  cotton,  with  the  balance  being 
polyester,  and  be  open  end  spun,  15/1  ±5 
percent  cotton  count  blended  yam. 

2.6.4.5  Water  repellent  finishes,  such  as 
fluoropolymer  stain  resistant  finishes  shall 
not  be  applied  to  the  test  cloth.  The  absence 
of  such  finishes  shall  be  verified  by: 

2. 6.4. 5.1  AATCC-118  Oil  Repellency  Test 
(DuPont  or  3M  version)  of  each  new  lot  of 
test  cloth  (when  purchased  from  the  mill)  to 
confirm  the  absence  of  Scotchguard  or  other 
water  repellent  finish  (required  scores  of  “D” 
across  the  board). 

2.6.4. 5.2  AATCC-79  Drop  Absorbency 
Test  of  each  new  lot  of  test  cloth  (when 
purchased  from  the  mill)  to  confirm  the 
absence  of  Scotchguard  ©  or  other  water 
repellent  finish  (time  to  absorb  one  drop 
should  be  on  the  order  of  1  second). 

2. 6. 4. 6  The  moisture  absorption  and 
retention  shall  be  evaluated  for  each  new  lot 
of  test  cloth  by  the  Standard  Extractor 
Remaining  Moisture  Content  (RMC)  Test 
specified  in  section  2.6.5. 

2.6.4.6.1  Repeat  the  Standard  Extractor 
RMC  Test  in  section  2.6.5  three  times. 

2.6.4.6.2  An  RMC  correction  curve  shall  be 
calculated  as  specified  in  section  2.6.6. 

2.6.5  Standard  Extractor  RMC  Test 
Procedure.  The  following  procedure  is  used 
to  evaluate  the  moisture  absorption  and 
retention  characteristics  of  a  lot  of  test  cloth 
by  measuring  the  RMC  in  a  standard 
extractor  at  a  specified  set  of  conditions. 
Table  2.6.5  is  the  matrix  of  test  conditions. 
The  500g  requirement  will  only  be  used  if  a 
clothes  washer  design  can  achieve  spin 
speeds  in  the  500g  range.  When  this  matrix 
is  repeated  3  times,  a  total  of  48  extractor 
RMC  test  mns  are  required.  For  the  purpose 
of  the  extractor  RMC  test,  the  test  cloths  may 
be  used  for  up  to  60  test  mns  (after 
preconditioning  as  specified  in  section  2.6.3). 


Table  2.6.5 —Matrix  of  Extractor  RMC  Test  Conditions 


“g”  Force 

Warm  soak 

Cold  soak 

15  min.  spin 

4  min.  spin 

15  min.  spin 

4  min.  spin 

50  . 

200  . 

bbbbmm 

bbbbbi 

350  . 

500  . ; . 

HHIIIIIIIIIIIIIIIIIIll 

mnnnnniiiiiiiiiiiii 

2. 6. 5.1  The  standard  extractor  RMC  tests 
shall  be  mn  in  a  Bock  Model  215  extractor 
(having  a  basket  diameter  of  19.5  inches, 
length  of  12  inches,  and  volume  of  2.1  ft  3), 
with  a  variable  speed  drive  [Bock  Engineered 
Products,  P.O.  Box  5127,  Toledo,  OH  43611] 
or  an  equivalent  extractor  with  same  basket 
design  (i.e.  diameter,  length,  volume,  and 
hole  configuration)  and  variable  speed  drive. 

2.6. 5. 2  Test  Load.  Test  cloths  shall  be 
preconditioned  in  accordance  with  2.6.3.  The 
load  size  shall  be  8.4  lbs.,  consistent  with 
section  3.8.1. 

2.6. 5. 3  Procedure. 


2.6. 5. 3.1  Record  the  “bone-dry”  weight  of 
the  test  load  (WI). 

2. 6.5. 3. 2  Soak  the  test  load  for  20  minutes 
in  10  gallons  of  soft  (<  17  ppm)  water.  The 
entire  test  load  shall  be  submerged.  The 
water  temperature  shall  be  100°F  ±5°F. 

2.6.5.3.3  Remove  the  test  load  and  allow 
water  to  gravity  drain  off  of  the  test  cloths. 
Then  manually  place  the  test  cloths  in  the 
basket  of  the  extractor,  distributing  them 
evenly  by  eye.  Spin  the  load  at  a  fixed  speed 
corresponding  to  the  intended  centripetal 
acceleration  level  (measured  in  units  of  the 
acceleration  of  gravity,  g)  ±1  g  for  the 
intended  time  period  ±5  seconds. 


2.6.5.3.4  Record  the  weight  of  the  test  load 
immediately  after  the  completion  of  the 
extractor  spin  cycle  (WC). 

2.6.5. 3.5  Calculate  the  RMC  as  (WC-WI)/ 
WI. 

2.6.5. 3.6  The  RMC  of  the  test  load  shall  be 
measmred  at  three  (3)  g  levels:  50g:  200g;  and 
350g,  using  two  different  spin  times  at  each 
g  level:  4  minutes;  and  15  minutes.  If  a 
clothes  washer  design  can  achieve  spin 
speeds  in  the  500g  range  than  the  RMC  of  the 
test  load  shall  be  measured  at  four  (4)  g 
levels:  50g;  200g;  350g;  and  500g,  using  two 
different  spin  times  at  each  g  level:  4 
minutes;  and  15  minutes. 
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2.6.5.4  Repeat  2.6.5.3  using  soft  (<17  ppm) 
water  at  eO^F  ±5°F. 

2.6.6  Calculation  ofRMC  correction  curve. 


2.6.6.1  Average  the  values  of  3  test  runs 
and  fill  in  Table  2.6.5.  Perform  a  linear  least- 
squares  ht  to  relate  the  standard  RMC 
(RMCjundani)  values  (shown  in  Table  2.6.6.1) 


to  the  values  measured  in  2.6.5  (RMCdoih): 
RNfCsundanl  ~  A  *  RMCcioth  +  B 
Where  A  and  B  are  coefficients  of  the 
linear  least  squares  ht. 


Table  2.6.6. 1  .—Standard  RMC  Values  (RMCs,andard) 


RMC  percent 


Warm  soak 

15  min.  spin 

4  min.  spin 

50.4 

55.7 

35.6 

40.4 

29.6 

33.1 

24.2 

28.7 

Cold  soak 


15  min.  spin 


4  min.  spin 


50  . 
200 
350 
500 


52.8 

37.9 
30.6 
25.5 


59.0 


2. 6.6.2  Check  accuracy  of  linear  least 
squares  Bt  using  the  following  method: 
The  root  mean  square  value  of 

.H  j  —  RMC 

corT_i )  ^ 

IT  10  ^ 


shall  be  less  than  2  percent,  where  a  sum  is 
taken  over  all  of  the  different  tests,  where 
RMCsuiKia«i_i  is  the  RMC  standard  value 
measured  for  the  I-th  test,  and  RMCcoTT3_i  is 
the  corrected  RMC  value  for  the  I-th  cloth 
test.  This  equation  is  valid  only  for  the  use 
with  three  (3)  g  force  values  therefore  when 
using  the  500g  requirement;  replace  the  500g 
value  instead  of  the  350g  value. 

2.6.7  Application  ofRMC  correction  curve. 


2.6.7.1  Using  the  coefficients,  A  and  B 
calculated  in  section  2. 6.6.1: 

RMCcocr  =  A  *  RMC  +  B 

2.6.7.2  Substitute  RMCcon^  values  in 
calculations  in  section  3.8. 


6.  Appendix  Jl  to  subpart  B  of  part 
430  is  amended,  in  section  4.1.5,  by 
revising  the  definition  of  “ER*,  ERa, 
ER„”  to  read  as  follows: 

4.  CALCULATION  OF  DERIVED  RESULTS 
FROM  TEST  MEASUREMENTS 

***** 

4.1.5  *  *  *  ERa,  ERa,  ERo,  are  reported 
electrical  energy  consumption  values,  in 


kilowatt-hoius  per  cycle,  at  maximum, 
average,  and  minimum  test  loads, 
respectively,  for  the  warm  rinse  cycle  per 
definitions  in  section  3.7.2. 


7.  Section  430.32  of  subpart  C,  10  CFR 
part  430  is  amended  by  revising 
paragraph  (g)  to  read  as  follows: 

§  430.32  Energy  and  water  conservation 
standards  and  effective  dates. 
***** 

(g)  Clothes  washers. 

(1)  Clothes  washers  manufactured  before 
January  1,  2004,  shall  have  an  energy  factor 
no  less  than: 


Product  class 

Energy  factor 

(cu.ftVKwh/cycle)  as  of  January  1,  1988 

Energy  factor 

(cu.ft./Kwh/cycle)  as  of  May  14,  1988 

i.  Top  Loading,  Compact  (less  than  1.6  ft.^  ca- 

Not  Applicable.^  . 

0.9. 

pacity). 

ii.  Top  Loading,  Standard  (1.6  ft.®  or  greater 

Not  Applicable.''  . 

1.18. 

capacity). 

iii.  Top  Loading,  Semi-Automatic . 

Not  Applicable.''  . 

Not  Applicable.'' 

Not  Applicable.' 

iv.  Front  Loading . 

Not  Applicable.''  . 

V.  Suds  saving  . 

Not  Applicable.^  . 

Not  Applicable.' 

^  Must  have  an  unheated  rinse  water  option. 


i 
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(2)  Clothes  washers  manufactured  after  January  1,  2004,  shall  have  amodihed  energy  factor  no  less  than: 


Product  Class 

Modified  Energy  factor 
(cu.ft./Kwh/cycle)  as  of  January  1 ,  2004 

Modified  Energy  factor 
(cu.ft./Kwh/cycle)  as  of  January  1 ,  2007 

i.  Top  Loading,  Compact  (less  than  1.6  ft.3  ca¬ 
pacity).. 

0.65  . . . 

0.65. 

ii.  Standard  (1 .6  ft.^  or  greater  capacity . 

1.04  . ; . 

1.26. 

iii.  Top  Loading,  Semi-Automatic . 

Not  Applicable.^  . 

Not  Applicable.^ 

iv.  Front  Loading  . 

1.04  . 

1.26. 

V.  Suds  saving  . 

Not  Applicable.^  . . . 

Not  Applicable.^ 

1  Must  have  an  unheated  rinse  water  option. 


***** 

[FR  Doc.  00-25335  Filed  &-29-00:  9:42  am] 
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DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewabie  Energy 

10  CFR  Part  430 

[Docket  Number  EE-RM-97-500] 

RIN:  1904-AA77 

Energy  Conservation  Program  for 
Consumer  Products:  Central  Air 
Conditioners  and  Heat  Pumps  Energy 
Conservation  Standards 

AGENCY:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Department  of 
Energy. 

ACTION:  Notice  of  proposed  rulemaking 
and  public  hearing. 

SUMMARY:  Ptusuant  to  the  Energy  Policy 
and  Conservation  Act,  as  amended,  the 
Department  of  Energy  (DOE, 

Department,  or  we)  is  proposing  to 
amend  the  energy  conservation 
standards  for  residential  central  air 
conditioners  and  heat  pumps  to  require 
them  to  be  more  energy  efficient,  and  is 
announcing  a  public  hearing  on  the 
proposal. 

DATES:  Comments  must  be  received  on 
or  before  December  4,  2000.  DOE  is 
requesting  a  signed  original,  a  computer 
diskette  (WordPerfect  8)  and  10  copies 
of  the  written  comments.  The 
Department  will  also  accept  e-mailed 
comments,  but  you  must  send  a  signed 
original.  Oral  views,  data,  and 
arguments  may  be  presented  at  the 
public  hearing  (workshop)  in 
Washington,  DC  beginning  at  9  a.m.  on 
November  16,  2000. 

The  Department  must  receive  requests 
to  speak  at  the  public  hearing  and  a 
copy  of  your  statements  no  later  than  4 
p.m.,  November  1,  2000,  and  we  request 
that  you  provide  a  computer  diskette 
(WordPerfect  8)  of  each  statement  at  that 
time. 

ADDRESSES:  Please  submit  written 
comments,  oral  statements,  and  requests 
to  speak  at  the  public  hearing  to:  Brenda 
Edwards- Jones,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Energy  Conservation 
Program  for  Consmner  Products:  Central 
Air  Conditioners  and  Heat  Piunps, 
Docket  No.  EE-RM/STD-97-500, 1000 
Independence  Avenue,  SW., 
Wasffington,  DC  20585-0121.  You  may 
send  emails  to:  brenda.edwards- 
jones@ee.doe.gov. 

The  hearing  will  begin  at  9  a.m.,  in 
Room  lE-245  at  the  U.S.  Department  of 
Energy,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington  DC.  You  can  find  more 
information  concerning  public 


participation  in  this  rulemaking 
proceeding  in  Section  Vni,  “Public 
Comment  Procediu^s,”  of  this  notice  of 
proposed  rulemaking. 

You  may  read  copies  of  the  public 
comments,  the  Technical  Support 
Document  for  Energy  Efficiency 
Standards  for  Consumer  Products: 

Central  Air  Conditioners  and  Heat 
Pumps  (TSD),  the  transcript  of  the 
public  hearing,  and  previous  workshop 
transcripts  in  this  proceeding  at  the 
DOE  Freedom  of  Information  (FOI) 
Reading  Room,  U.S.  Department  of 
Energy,  Forrestal  Building,  Room  lE- 
190, 1000  Independence  Avenue,  SW., 
Washington,  DC  20585,  (202-586-3142, 
between  the  hours  of  9  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  You  may  obtain  copies  of  the 
TSD  and  analysis  spreadsheets  from  the 
Office  of  Energy  Efficiency  and 
Renewable  Energy’s  (EERE)  web  site  at: 
http://www.eren.doe.gov/buildings/ 
codesstandards/ applbrf/ 
central_air_conditioner.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Michael  E.  McCabe,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Forrestal  Building, 
EE-41, 1000  Independence  Avenue, 

SW.,  Washington,  DC  20585-0121,  (202) 
586-0854,  e-mail: 
michael.e.mccab^ee.doe.gov,  or 
Edward  Levy,  Esq.,  U.S.  Department  of 
Energy,  Office  of  General  Counsel, 
Forrestal  Building,  GC-72, 1000 
Independence  Avenue,  SW., 

Washington,  DC  20585,  (202)  586-9507, 
e-mail:  edward.levy@hq.doe.gov. 
SUPPLEMENTARY  INFORMATION: 
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A.  Review  Under  the  National 
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B.  Review  Under  Executive  Order  12866, 
“Regulatory  Planning  and  Review’ 

C.  Review  Under  the  Regulatory  Flexibility 
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D.  Review  Under  the  Paperwork  Reduction 
Act 

E.  Review  Under  Executive  Order  12988, 
“Civil  Justice  Reform’’ 

F.  “Takings”  Assessment  Review 

G.  Review  Under  Executive  Order  13132 

H.  Review  Under  the  Unfunded  Mandates 
Reform  Act 

I.  Review  Under  the  Treasmy  and  General 
Government  Appropriations  Act  of  1999 

J.  Review  Under  the  Plain  Language 
Directives 

VIII.  Public  Comment 

A.  Written  Comment  Procedures 

B.  Public  Workshop/Hearing 

1.  Procedime  for  Submitting  Requests  to 
Speak 

2.  Conduct  of  Hearing 

C.  Issues  for  Which  DOE  Seeks  Comment 

I.  Summary  of  Proposed  Rule 

The  Department  is  proposing  to  raise 
the  energy  efficiency  standards  for 
residenti^  air  conditioners  and  central 
air  conditioning  heat  pumps  (heat 
pumps)  to  12  SEER^  for  air  conditioners 
and  to  13  SEER/7.7  HSPF^  for  heat 
pumps.  The  proposed  standards  would 
apply  to  all  covered  products  offered  for 
sale  in  the  United  States,  effective  on 
January  1,  2006.  The  proposed  standard 
for  split  system  air  conditioners,  the 
most  common  t3rpe  of  residential  air 
conditioning  equipment  represents  d 
20%  improvement  in  energy  efficiency. 
For  split  system  heat  pumps,  the  new 
standards  would  represent  a  30% 
improvement  in  cooling  efficiency  and 
a  13%  improvement  in  heating 
efficiency.  The  proposed  standards 
would  also  increase  the  efficiency  of 
packaged  air  conditioners  and  packaged 
heat  pumps  hy  24%  and  17%, 
respectively.  Finally,  the  Department  is 
proposing  provisions  for  some  special 
products  to  ensure  that  more  efficient 


'  SEER,  Seasonal  Energy  Efficiency  Ratio,  is  the 
Department’s  measure  of  energy  efficiency  for  the 
seasonal  cooling  performance  of  central  air 
conditioners  and  heat  pumps. 

2  HSPF,  Heating  Seasonal  Performance  Factor,  is 
the  Department’s  measure  of  energy  efficiency  for 
the  seasonal  heating  performance  of  heat  pumps. 


versions  remain  available  for  niche 
applications. 

The  proposed  standards  would  save  a 
signihcant  amount  of  energy  and,  as  a 
result  of  less  electricity  being  produced, 
result  in  a  cleaner  environment.  In  the 
25-year  period  after  the  new  standards 
become  effective,  the  nation  would  save 
over  3.4  Quads  ^  of  primary  energy, 
equivalent  to  all  the  energy  consmned 
by  nearly  18  million  American 
households  in  a  single  year.  These 
energy  savings  would  also  significantly 
reduce  the  emissions  of  air  pollutants 
and  greenhouse  gases  associated  with 
electricity  production,  by  avoiding  the 
emission  of  56  million  tons  (Mt)  of 
Carbon  and  52  thousand  tons  (kt) 
nitrogen  oxides  (NOx).  Also,  the 
standards  are  expected  to  eliminate  the 
need  for  the  construction  of 
approximately  31  (4  coal-fired  and  27 
natural  gas-fired)  new  large,  400 
megaWatt  (MW),  power  plants  in  2020. 

In  addition  to  the  increase  proposed 
in  SEER  and  HSPF,  we  are  proposing 
and  requesting  public  comments  on  a 
proposal  to  adopt  a  standard  for  steady- 
state  cooling  efficiency,  EER.'*  A 
requirement  on  EER  would  ensure  more 
efficient  operation  at  high  outdoor 
temperature,  during  periods  when 
electricity  use  by  air  conditioners  is  at 
its  peak.  This  would  help  to  further 
alleviate  the  need  for  new  electric 
power  plants  emd  reduce  the  demands 
placed  on  the  electric  transmission  and 
distribution  systems  dining  periods  of 
high  usage,  thereby,  improving  system 
reliability. 

Finally,  consumers  would  see  benefits 
from  the  proposed  standards.  For 
example,  while  the  initial  cost  of  a 
typic^  central  air  conditioner  would 
increase  by  $122  to  $153  or  about  10- 
12%,  the  higher  efficiency  equipment 
would  save  enough  over  its  life  to  pay 
for  the  increase  in  the  price  of  the 
equipment  plus  em  extra  $45.  Many 
consumers,  especially  air  conditioner 
owners  in  warmer  parts  of  the  country 
and  heat  pump  owners,  would  save 
even  more. 

While  the  higher  efficiency  units  are 
widely  available  today  and  promoted 
through  the  Department  of  Energy  and 
the  Environmental  Protection  Agency 
(EPA)  Energy  Star®  program,  as  well  as 
utihty  rebate  programs,  manufacturers 
would  be  redesigning  their  product  line 
to  meet  the  efficiency  standards.  At  the 
same  time  they  would  be  redesigning 


3  Quad,  means  quadrillion  (10**  Btus). 

*  EER,  Energy  Efficiency  Ratio,  is  a  steady-state 
measure  of  energy  efficiency  which  measures 
efficiency  at  a  prescribed  outdoor  temperature 
(95°F),  and  is  one  of  the  test  conditions  in  the 
Department’s  test  procedure  used  to  develop  the 
SEER. 


their  products  to  respond  to  the  phase¬ 
out  hydrochloroflourocarbons  (HCFC’s) 
refrigerants  required  by  EPA.  By  making 
both  changes  at  once,  i.e.,  efficiency  and 
HCFC  refrigerants,  manufacturers  will 
be  able  to  plan  and  apply  their  resources 
in  a  cost-effective  manner,  resulting  in 
lower  burdens  and  costs. 

n.  Introduction 

A.  Authority 

Part  B  of  Title  III  of  the  Energy  Policy 
and  Conservation  Act  (EPCA),  Pub.  L. 
94-163,  as  amended  by  the  National 
Energy  Conservation  Policy  Act  of  1978, 
Pub.  L.  95-619,  the  National  Appliance 
Energy  Conservation  Act,  Pub.  L.  100- 
12,  the  National  Appliance  Energy 
Conservation  Amendments  of  1988, 

Pub.  L.  100-357,  and  the  Energy  Policy 
Act  of  1992,  Pub.  L.  102-486  ^  created 
the  Energy  Conservation  Program  for 
Consumer  Products  other  than 
Automobiles.  The  consumer  products 
subject  to  this  program  (often  referred  to 
hereafter  as  “covered  products”) 
include  central  air  conditioners  and 
heat  pumps.  EPCA  section  322(a)(4),  42 
U.S.C.  6292(a)(4). 

Under  the  Act,  the  program  consists 
essentially  of  four  parts:  testing, 
labeling.  Federal  energy  conservation 
standards,  and  certification  and 
enforcement  procedures.  The  Federal 
Trade  Commission  is  responsible  for 
labeling,  and  DOE  implements  the 
remainder  of  the  program.  Section  323 
of  the  Act  authorizes  the  Department, 
with  assistance  from  the  National 
Institute  of  Standards  and  Technology 
(NIST)  and  subject  to  certain  criteria 
and  conditions,  to  develop  test 
procedures  to  measure  the  energy 
efficiency,  energy  use,  or  estimated 
annual  operating  cost  of  each  covered 
product.  42  U.S.C.  6293.  The  central  air 
conditioners  and  heat  pump  test 
procedures  appear  at  title  10  Code  of 
Federal  Regulations  (CFR)  part  430, 
subpart  B,  Appendix  M. 

The  Act  prescribes  initial  Federal 
energy  conservation  standards  for  each 
of  the  listed  covered  products,  except 
television  sets.  EPCA  section  325  (b)- 
(k),  42  U.S.C.  6295  (b)-(k).  For  cental 
air  conditioners  and  heat  pumps,  EPCA 
section  325(d)(3)(A)  specifies  that  the 


*  Part  B  of  Title  III  of  the  Energy  Policy  and 
(Conservation  Act,  as  amended  by  the  Narional 
Energy  (Conservation  Policy  Act,  the  Narional 
Appliance  Energy  (Conservation  Act,  the  National 
Appliance  Energy  (Conservation  Amendments  of 
1988,  and  the  Energy  Policy  Act  of  1992,  is  referred 
to  in  this  notice  as  the  “Act,”  or  "EPGA.’’  Part  B 
of  Title  ni  is  codified  at  42  U.S.C  6291  et  seq.  Part 
B  of  Title  in  of  the  Energy  Policy  and  (Conservation 
Act,  as  amended  fay  the  National  Energy 
(Conservation  Policy  Act  only,  is  referred  to  in  this 
notice  as  the  National  Energy  (Conservation  Policy 
Act. 
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standards  are  to  be  reviewed  by  the 
Department  no  later  than  January  1, 

1994.  42  U.S.C.  6295(d)(3)(A). 

Any  new  or  amended  standard  must 
be  designed  so  as  to  achieve  the 
maximum  improvement  in  energy 
efficiency  that  is  technologically 
feasible  and  economically  justified. 

EPCA  section  325(o)(2)(A),  42  U.S.C. 
6295(o)(2)(A).  Moreover,  the 
Department  may  not  prescribe  a 
standard  for:  (1)  Certain  products, 
including  central  air  conditioners  and 
heat  pumps,  if  no  test  procedme  has 
been  established  for  the  product,  or  (2) 
any  product,  if  DOE  determines  by  rule 
that  a  standard  for  the  product  either 
would  not  result  in  significant 
conservation  of  energy,  or  is  not 
technologically  feasible  or  economically 
justified.  EPCA  section  325(o)(3),  42 
U.S.C.  6295(o)(3). 

Section  325(o)(2)(B)(i),  42  U.S.C. 
6295(o)(2)(B)(i)  provides  that  DOE  must 
determine  whether  a  standard  is 
economically  justified,  after  receiving 
comments  on  the  proposed  standard, 
and  whether  the  benefits  of  the  standard 
exceed  its  burdens,  based,  to  the  greatest 
extent  practicable,  on  a  weighing  of  the 
following  seven  factors: 

“(1)  The  economic  impact  of  the  standard 
on  the  manufacturers  and  the  consumers  of 
the  products  subject  to  such  standard: 

(2)  The  savings  in  operating  costs 
throughout  the  estimated  average  life  of  the 
covered  product  in  the  type  (or  class) 
compared  to  any  increase  in  the  price  of,  or 
in  the  initial  charges  for,  or  maintenance 
expenses  of,  the  covered  products  which  are 
likely  to  result  from  the  imposition  of  the 
standard; 

(3)  The  total  projected  amount  of  energy 

*  *  *  savings  likely  to  result  directly  from 
the  imposition  of  the  standard; 

(4)  Any  lessening  of  the  utility  or  the 
performance  of  the  covered  products  likely  to 
result  from  the  imposition  of  the  standard; 

(5)  The  impact  of  any  lessening  of 
competition,  as  determined  in  writing  by  the 
Attorney  General,  that  is  likely  to  result  from 
the  imposition  of  the  standard; 

(6)  The  need  for  national  energy 
conservation;  and 

(7)  Other  factors  the  Secretary  considers 
relevant.” 

In  addition,  Section  325(o)(2)(B)(iii)  of 
the  Act,  42  U.S.C.  6295(o)(2)(B)(iii), 
establishes  a  rebuttable  presiunption 
that  a  standard  is  economically  justified 
if  the  Secretary  finds  that  “the 
additional  cost  to  the  consumer  of 
piurchasing  a  product  complying  with 
an  energy  conservation  standard  level 
will  be  less  than  three  times  the  value 
of  the  energy  *  *  *  savings  dmring  the 
first  year  that  the  consumer  will  receive 
as  a  result  of  the  standard,  as  calculated 
under  the  applicable  test  procedm-e 

*  *  *  ”  The  rebuttable  presumption 


test  is  an  alternative  path  to  establishing 
economic  justification. 

Section  327  of  the  Act,  42  U.S.C. 

6297,  provides  that  generally  the 
Federal  energy  efficiency  requirements 
supersede  State  laws  or  regulations 
concerning  energy  conservation  testing, 
labeling,  and  standards,  and  specifies 
limited  exceptions  to  this  general  rule. 
EPCA  Section  327(a)  through  (c),  42 
U.S.C.  6297  (a)  through  (c).  The 
Department  can  grant  a  waiver  of 
preemption  in  accordance  with  the 
procedures  and  other  provisions  of 
Section  327(d)  of  the  Act.  42  U.S.C. 
6297(d). 

B.  Background 

1.  Ciurent  Standards 

The  existing  standards  for  residential 
central  air  conditioners  and  heat  pumps 
have  been  in  effect  since  1992.  Energy 
efficiency  for  air  conditioner  and  heat 
pump  cooling  has  been  defined  by  the 
descriptor  SEER.  Energy  efficiency  for 
heat  piunps  has  been  defined  by  the 
descriptor.  Heating  Seasonal 
Performance  Factor  (HSPF)  while 
operating  diuring  the  heating  season  and 
by  SEER  while  operating  during  the 
cooling  season.  The  current  central  air 
conditioners  and  heat  pumps  efficiency 
standards  are  as  follows: 

— Split  system  air  conditioners  and  heat 

pumps — 10  SEER/6.8  HSPF 
— Single  package  air  conditioners  and 

heat  pumps — 9.7  SEER/6.6  HSPF 

2.  History  of  Previous  Rulemakings 

On  September  8, 1993,  DOE 
published  an  Advance  Notice  of 
Proposed  Rulemeiking  (ANOPR) 
annoimcing  the  Department’s  intention 
to  revise  the  existing  central  air 
conditioner  and  heat  pump  efficiency 
standard.  (58  FR  47326).  On  November 
24,  1999,  DOE  published  a 
Supplemental  ANOPR  (hereinafter 
referred  to  as  the  Supplemental 
ANOPR).  64  FR  66306.  In  the 
Supplemental  ANOPR  and  during  the 
December  9, 1999,  public  workshop,  we 
provided  interested  persons  an 
opportimity  to  comment  on  several 
issues,  including: 

(1)  The  product  classes  that  the 
Department  planned  to  analyze; 

(2)  The  analytical  framework,  models 
(e.g.,  the  Govenunent  Regulatory  Impact 
Model  (GRIM)),  and  tools  (e.g.,  a  Monte 
Carlo  sampling  methodology,  and  the 
life-cycle  cost  (LCC)  and  national  energy 
savings  (NES)  spreadsheets)  that  the 
Department  was  using  in  performing 
analyses  of  the  impacts  of  energy 
conservation  standards; 


(3)  The  results  of  preliminary  analyses 
for  the  engineering,  LCC,  payback  and 
NES;  and 

(4)  The  candidate  energy  conservation 
standard  levels  that  the  Department  had 
developed  fi’om  these  analyses. 

3.  Process  Improvement 

The  fiscal  year  (FY)  1996 
appropriations  legislation  imposed  a 
moratorium  on  proposed  or  final  rules 
for  appliance  efficiency  standards  for 
FY  1996.  Pub.  L.  104-134.  During  the 
moratorium,  the  Department  examined 
the  appliance  standards  pro^am  and 
how  it  was  working.  Congress  advised 
DOE  to  correct  the  standards-setting 
process  and  to  bring  together 
stakeholders  (such  as  manufacturers  and 
environmentalists)  for  assistcmce. 
Therefore,  we  consulted  with  energy 
efficiency  groups,  manufacturers,  trade 
associations,  state  agencies,  utilities  and 
other  interested  parties  to  provide  input 
to  the  process  used  to  develop  appliance 
efficiency  standards.  As  a  result,  on  July 
15, 1996,  the  Department  published  a 
final  rule:  Procedmres  for  Consideration 
of  New  or  Revised  Energy  Conservation 
Standards  for  Consumer  Products 
(referred  to  as  the  Process  Rule)  (61  FR 
36974),  codified  at  10  CFR  part  430, 
subpart  C,  Appendix  A. 

The  Process  Rule  states  that  for 
products,  such  as  central  air 
conditioners  and  heat  pxunps,  for  which 
DOE  issued  a  proposed  rule  prior  to 
August  14, 1996,  DOE  would  conduct  a 
review  to  decide  whether  any  of  the 
analytical  or  procedural  steps  already 
completed  should  be  repeated.  (61  FR 
36982).  DOE  completed  this  review  and 
decided  to  use  the  Process  Rule,  to  the 
extent  possible,  in  the  development  of 
the  revised  central  air  conditioners  and 
heat  pumps  standards. 

We  developed  an  analytical 
framework  for  the  central  air 
conditioners  and  heat  pumps  standards 
rulemaking  for  our  stakeholders,  which 
we  presented  dming  a  workshop  on 
June  30, 1998.  The  analytical  fi-amework 
described  the  different  analyses  (e.g., 
LCC,  payback  and  manufacturing 
impact  analyses  (MIA))  to  be  conducted, 
the  method  for  conducting  them,  the  use 
of  new  LCC  and  NES  spreadsheets,  and 
the  relationship  of  the  various  analyses. 

m.  General  Discussion 

A.  Test  Procedures 

Section  7(b)  of  the  Process  Rule  states 
that  necessary  modifications  to  test 
procedures  concerning  efficiency  • 
standards  will  be  proposed  before 
issuance  of  a  proposed  rule.  Section  7(c) 
of  the  Process  Ride  states  that  a  final 
modified  test  procedure  will  be  issued 
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prior  to  issuing  a  proposed  rule 
regarding  energy  conservation 
standards.  The  residential  central  air 
conditioner  and  heat  pump  test 
procedure  is  being  revised  to  improve 
its  organization  and  ease  of  use,  with  a 
proposed  rule  to  be  published.  This 
revision  of  the  test  procedure  is  not 
expected  to  alter  the  measured 
efficiencies  as  determined  imder  the 
existing  test  procedure.  Therefore,  the 
revised  test  procedure  would  not  affect 
development  of  revised  efficiency 
standards.  For  these  reasons,  revisions 
to  the  test  procedure  are  not  a 
“necessary  modification”  as  that  term  is 
used  in  the  Process  Rule,  but  rather  a 
routine  update,  and  hence  need  not  be 
finalized  before  issuance  of  the 
proposed  rule  for  these  standards. 

B.  Technological  Feasibility 

1.  General 

There  are  central  air  conditioners  and 
heat  piunps  in  the  market  at  all  of  the 
efficiency  levels  analyzed  in  today’s 
notice.  The  Department,  therefore, 
believes  cdl  of  the  efficiency  levels 
discussed  in  today’s  notice  are 
technologically  feasible. 

2.  Maximum  Technologically  Feasible 
Levels 

The  Act  requires  the  Department,  in  a 
proposed  rule  that  sets  forth  new  or 
amended  standards,  to  “determine  the 
maximum  improvement  in  energy 
efficiency  *  *  *  that  is  technologically 
feasible  for  each  type  {or  class)  of 
covered  products.”  EPCA  section  325 
(p)(2),  42  U.S.C.  6295(p)(2). 
Accordingly,  for  each  class  of  product 
under  consideration  in  this  rulemaking, 
a  maximum  technologically  feasible 
(Max  Tech)  level  was  identified. 

As  previously  stated  in  Section  II.B, 
residential  central  air  conditioner  and 
heat  pump  cooling  efficiency  is 
expressed  as  a  SEER.  Heating  efficiency 
is  expressed  as  a  HSPF.  The  most 
efficient  technology  presently  available 
is  a  3-ton  18  SEER  central  air 
conditioner.  The  Department  has 
determined  that  at  this  time  18  SEER  is 
the  Max  Tech  level  for  cooling 
efficiency  for  all  product  classes  and 
capacities  in  this  analysis.  The  Max 
Tech  level  for  heating  efficiency, 
corresponding  to  the  18  SEER  level,  is 
9.4  HSPF  which  is  the  highest  HSPF 
rating  ciurently  available  in  residential 
heat  pumps. 

C.  Energy  Savings 

1.  Determination  of  Savings 

The  Department  estimated  energy 
savings  through  the  use  of  the  NES 
spreadsheet,  which  forecasted  energy 


savings  over  the  period  of  analysis  for 
candidate  standards  relative  to  the  base 
case.  The  Department  quantified  the 
energy  savings  that  would  be 
attributable  to  a  standard  as  the 
difference  in  energy  consumption 
between  the  candidate  standards  case 
and  the  base  case.  The  base  case 
represents  the  forecast  of  energy 
consumption  in  the  absence  of  amended 
mandatory  efficiency  standards. 

The  NES  spreadsheet  model  is 
described  in  Section  IV.B  of  this  notice. 
Appendix  of  the  Technical  Support 
Document  and  also  in  the  Supplemental 
ANOPR.  (64  FR  66306).  The  NES 
spreadsheet  model  calculates  the  energy 
savings  in  site  energy  or  kilowatt-homs 
(kWh).  Site  energy  is  the  energy  directly 
consumed  at  building  sites  by  the 
central  air  conditioner  or  heat  pump. 
National  energy  savings  are  expressed  in 
terms  of  the  source  energy  savings 
which  is  the  savings  in  energy  used  to 
generate  and  transmit  the  electricity 
consumed  at  the  site.  Chapter  7  of  the 
TSD  contains  a  table  of  factors  used  to 
convert  kWh  to  Btu.  These  conversion 
factors,  which  change  with  time,  are 
derived  from  DOE’s  Energy  Information 
Administration’s  (EIA)  Annual  Energy 
Outlook  2000  (AE02000). 

2.  Significance  of  Savings 

The  Act  prohibits  the  Department 
fi'om  adopting  a  standard  for  a  product 
if  that  standard  would  not  result  in 
“significant”  energy  savings.  EPCA 
section  325(o)(3)(B),  42  U.S.C. 
6295(o)(3)(B),  While  the  term 
“significant”  is  not  defined  in  the  Act, 
the  U.S.  Court  of  Appeals,  in  Natural 
Resources  Defense  Council  v. 
Herrington,  768  F.2d  1355, 1373  (D.C. 
Cir.  1985),  indicated  that  Congress 
intended  “significant”  energy  savings  in 
this  context  to  be  savings  that  were  not 
“genuinely  trivial.”  The  energy  savings 
for  all  of  the  trial  standard  levels 
considered  in  this  rulemaking  are  non¬ 
trivial  and  therefore  we  consider  them 
“significant”  within  the  meaning  of 
section  325  of  the  Act. 

D.  Rebuttable  Presumption 

The  National  Appliance  Energy 
Conservation  Act  established  new 
criteria  for  determining  whether  a 
standard  level  is  economically  justified. 
EPCA  section  325(o)(2)(B)(iii)  states: 

“If  the  Secretary  finds  that  the  additional 
cost  to  the  consumer  of  purchasing  a  product 
complying  with  an  energy  conservation 
standard  level  will  be  less  than  three  times 
the  value  of  the  energy  *  *  *  savings  during 
the  first  year  that  the  consumer  will  receive 
as  a  result  of  the  standard,  as  calculated 
under  the  applicable  test  procedure,  there 
shall  be  a  rebuttable  presumption  that  such 


standard  level  is  economically  justified.  A 
determination  by  the  Secretary  that  such 
criterion  is  not  met  shall  not  be  taken  into 
consideration  in  the  Secretary’s 
determination  of  whether  a  standard  is 
economically  justified.” 

If  the  increase  in  initial  price  of  an 
appliance  due  to  a  conservation 
standard  would  repay  itself  to  the 
consmner  in  energy  savings  in  less  than 
three  years,  then  we  presume  that  such 
standard  is  economically  justified.®  This 
presumption  of  economic  justification 
can  be  rebutted  upon  a  proper  showing. 

E.  Economic  Justification 

As  noted  earlier,  section 
325(o)(2)(B)(i)  of  the  Act  provides  seven 
factors  to  be  evaluated  in  determining 
whether  a  conservation  standard  is 
economically  justified. 

1.  Economic  Impact  on  Manufacturers 
and  Consiuners 

The  Process  Rule  established 
procedures,  interpretations  and  policies 
to  guide  the  Department  in  the 
consideration  of  new  or  revised 
appliance  efficiency  standards.  The 
provisions  of  the  rule  have  direct 
bearing  on  the  implementation  of 
manufactiuer  impact  analyses.  First,  the 
Department  will  use  an  annual  cash 
flow  approach  in  determining  the 
quantitative  impacts  on  manufacturers. 
’This  includes  a  short-term  assessment 
based  on  the  cost  and  capital 
requirements  during  the  period  between 
the  announcement  of  a  regulation  and 
the  time  when  the  regulation  comes  into 
effect,  and  a  long-term  assessment. 
Impacts  analyzed  include  industry  net 
present  value,  cash  flows  by  year, 
changes  in  revenue  and  income,  and 
other  measures  of  impact,  as 
appropriate.  Second,  the  Department 
will  analyze  and  report  the  impacts  on 
different  types  of  manufacturers,  with 
particular  attention  to  impacts  on  small 
manufacturers.  Third,  the  Department 
will  consider  the  impact  of  standards  on 
domestic  manufacturer  employment, 
manufacturing  capacity,  plant  closures 
and  loss  of  capital  investment.  Finally, 
the  Department  will  take  into  account 
ciunulative  impacts  of  different  DOE 
regulations  on  manufactmers. 

For  consiuners,  measures  of  economic 
impact  are  the  changes  in  installed  cost 
and  annual  operating  costs,  i.e.,  LCC. 
The  life-cycle  cost  of  the  product  at  each 
standard  level  are  presented  in  Chapter 

Bpor  this  calculation,  the  Department  calculated 
cost-of-operation  based  on  the  DOE  test  procedure, 
with  the  test  procedure  assumed  annual  hours  of 
operation.  Consumers  that  use  the  central  eur 
conditioner  or  heat  pump  fewer  hours  will 
experience  a  longer  playback  while  those  that  use 
them  more  will  have  a  shorter  payback. 
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5  of  the  TSD.  Under  section  325  of  the 
Act,  the  life-cycle  cost  analysis  is  a 
separate  factor  to  be  considered  in 
determining  economic  justification. 

2.  Life-Cycle  Costs 

The  life-cycle  cost  is  the  sum  of  the 
purchase  price,  including  the 
installation,  and  the  operating  expense, 
including  operating  energy, 
maintenance,  and  repair  expenditures, 
discounted  over  the  lifetime  of  the 
appliance. 

For  each  central  air  conditioner  and 
heat  pump  product  class,  we  calculated 
both  life-cycle  costs  and  life  cycle  cost 
savings  for  the  following  space-cooling 
efficiency  levels:  11, 12, 13,  and  18 
SEER.  For  heat  pumps,  the  following 
space-heating  efficiency  levels 
correspond  to  the  above  SEER  values: 
7.1,  7.4,  7.7,  and  8.8  HSPF,  respectively. 
The  calculated  life-cycle  cost  savings  is 
given  as  a  distribution,  with  a  mean 
value  cuid  a  range.  We  used  a 
distribution  of  real  discoimt  rates 
ranging  from  0.1  to  18%  for  the 
calculations.  The  assiunption  is  that  the 
consumer  piuchases  the  central  air 
conditioner  and/or  heat  piunp  in  2006. 
For  the  probability-based  LCC  analysis, 
a  building-by-building  analysis  is 
performed  for  purposes  of  generating  a 
distribution  of  life-cycle  costs  for  each 
efficiency  level  analyzed.  The  building 
stock  is  composed  of  both  residential 
and  commercial  buildings  imder  the 
assumption  that  90%  of  single-phase 
central  air  conditioners  and  heat  pumps 
are  utilized  in  residential  buildings  with 
the  remaining  10%  in  conunercial 
buildings.  The  1997  Residential  Energy 
Consumption  Svurvey  (REGS)  is  used  to 
represent  the  residential  building  stock 
while  77  commercicd  buildings  are  used 
to  represent  the  commercial  building 
stock  based  on  assumptions  consistent 
with  those  used  in  the  process  to  update 
ASHRAE  Standard  90.1-1999.  Annual 
energy  costs  are  based  on  marginal 
electricity  prices  which  are  developed 
for  each  residential  and  commercid 
building.  Electricity  price  forecasts  are 
taken  from  the  AE02000  (DOE/EIA- 
0383).  The  LCC  calculations  include 
markup  structures  developed  for  both 
the  new  construction  and  replacement/ 
retrofit  markets.  Chapter  5  of  the  TSD 
contains  the  details  of  the  LCC 
calculations  including  those  considered 
under  factor  seven  below. 

3.  Energy  Savings 

While  significant  conservation  of 
energy  is  a  separate  statutory 
requirement  for  imposing  an  energy 
conservation  standard,  the  Act  requires 
DOE,  in  determining  the  economic 
justification  of  a  standard,  to  consider 


the  total  projected  energy  savings  that 
are  expected  to  result  directly  from 
revised  standards.  The  Department  used 
the  NES  spreadsheet  results,  discussed 
earlier,  in  its  consideration  of  total . 
projected  savings.  The  savings  are 
provided  in  section  V  of  this  notice. 

4.  Lessening,  if  Any,  of  Utility  or 
Performance  of  Products 

This  factor  cannot  be  quantified.  In 
establishing  classes  of  products,  and  in 
evaluating  design  options  and  the 
impact  of  potential  standard  levels,  the 
Department  tried  to  eliminate  emy 
degradation  of  utility  or  performance  in 
the  products  under  consideration  in  this 
rulemaking.  None  of  the  proposed  trial 
standard  levels  reduces  the  performance 
of  central  air  conditioners  and  heat 
pumps. 

5.  Impact  of  Any  Lessening  of 
Competition 

The  Act  directs  the  Department  to 
consider  any  lessening  of  competition 
that  is  likely  to  result  from  standards.  It 
further  directs  the  Attorney  General  to- 
determine  the  impact,  if  any,  of  any 
lessening  of  competition  likely  to  result 
from  a  proposed  standard  and  transmit 
such  determination  to  the  Secretary,  not 
later  than  60  days  after  the  publication 
of  a  proposed  rule,  together  with  an 
analysis  of  the  nature  and  extent  of  such 
impact.  Section  325(o)(2)(B)(i)(V)  and 
(B)(ii),  42  U.S.C.  6295(o)(2)(B){i)(V)  and 
(B)(ii). 

In  order  to  assist  the  Attorney  General 
in  making  such  a  determination,  the 
Department  has  provided  the  Attorney 
General  with  copies  of  this  notice  and 
the  Technical  Support  Document  for 
review. 

6.  Need  of  the  Nation  To  Conserve 
Energy 

We  report  the  environmental  effects 
jfrom  each  standard  level  for  each 
product  under  this  factor  in  Section  VI 
of  this  notice. 

7.  Other  Factors 

During  the  extreme  periods  of  heat 
and  humidity  that  took  place  in  the 
summer  of  1999,  electric  power  outages 
and  other  system  disturbances  disrupted 
the  lives  of  millions  of  people  and 
thousands  of  businesses  in  various 
regions  of  omr  covmtry.  In  response  to 
public  concerns  about  this  problem,  the 
Secretary  of  Energy  formed  a  team  of 
experts  to  investigate  the  problem  and 
to  recommend  actions  that  the  Federal 
government  can  take  to  help  avoid 
future  power  outages  by  improving  the 
reliability  of  the  U.S.  electric  power 
system.  One  of  the  actions  proposed  by 
the  Secretary  at  that  time  was  to 


accelerate  the  rulemaking  process  and 
advance  the  publication  of  a  final  rule 
for  central  air  conditioners  by  six 
months. 

The  Final  Report  ^  by  the  team  of 
experts,  issued  in  March,  2000, 
included  the  recommendation  to 
increase  the  energy  efficiency  of  central 
air  conditioners  as  one  mecuis  for 
enhancing  reliability.  The  report  stated, 
“Technologies  and  practices  that  reduce 
loads  during  times  of  peak  demand, 
such  as  high-efficiency  air  conditioning 
cmd  lighting  equipment,  are  especially 
valuable.”  This  was  based  on  the 
finding  that  in  several  of  the  affected 
regions  “Retail  customers  have  limited 
mechanisms  and  incentives  to  conserve 
energy  or  resort  to  alternatives  during 
electricity  shortages.”  Included  in  the 
federal  activities  that  promote  energy 
efficiency  recommended  to  the 
Secretary  was  to  promulgate  standards 
for  more  efficient  technologies. 

As  an  additional  element  to  consider 
under  this  factor,  the  Secretary  has 
decided  to  evaluate  the  life-cycle  cost 
impacts  on  those  subgroups  of 
consumers  who  are  at  or  below  the 
poverty  line  (e.g.,  for  a  family  of  four, 
this  constitutes  a  household  income  of 
less  than  $16,036). 

IV.  Methodology 

The  Process  Rule  outlines  the 
procedural  improvements  identified  by 
the  interested  parties.  61  FR  36974.  The 
process  improvement  effort  also 
included  a  review  of  the:  (1)  Economic 
models;  (2)  analytical  tools;  (3) 
methodologies;  (4)  non-regulatory 
approaches;  and  (5)  prioritization  of 
future  rules. 

The  Department  continues  to  use  two 
spreadsheet  tools  to  meet  the  objectives 
of  the  Process  Rule.  The  first 
spreadsheet  calculates  life-cycle-costs 
and  payback  periods  of  potential  new 
energy  conservation  standards.  The 
second  conducts  shipments  forecasts 
and  then  calculates  national  energy 
savings  and  net  present  value  impacts  of 
potential  new  energy  conservation 
standards.  The  Department  also 
completely  revised  the  methodology 
used  in  assessing  manufacturer  impacts 
including  the  adoption  of  the  GRIM. 

Additionedly,  DOE  has  estimated  the 
impacts  of  central  air  conditioner  and 
heat  piunp  energy  efficiency  standards 
on  electric  utilities  and  the 
environment.  The  Department  used  a 
version  of  EIA’s  National  Energy 
Modeling  System  (NEMS)  for  the  utility 


’’  “Report  of  the  U.S.  Department  of  Energy’s 
Power  Outage  Study  Team:  Findings  and 
Recommendations  to  Enhance  Reliability  from  the 
Summer  of  1999”,  March  2000. 
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and  environmental  analyses.  NEMS 
simulates  the  energy  economy  of  the 
U.S.  and  has  been  developed  over 
several  years  by  the  EIA  primarily  for 
the  purpose  of  preparing  the  AEO. 

NEMS  produces  a  widely-known 
baseline  forecast  for  the  U.S.  through 
2020  that  is  available  in  the  public 
domain.  The  version  of  NEMS  used  for 
appliance  standards  analysis  is  called 
NEMS-BRS,®  and  is  based  on  the 
AE02000  version  with  minor 
modifications.  NEMS  offers  a 
sophisticated  picture  of  the  effect  of 
standards  since  its  scope  allows  it  to 
measme  the  interactions  between  the 
vcuious  energy  supply  and  demand 
sectors  and  the  economy  as  a  whole. 

A.  Life-Cycle  Cost  and  Payback  Period 
Analysis 

This  section  describes  the  LCC  and 
payback  period  analysis  and  the 
spreadsheet  model  used  for  analyzing 
the  economic  impacts  of  possible 
standards  on  individual  residential  and 
commercial  consumers.  Details  of  the 
spreadsheet  model  can  be  found  in 
Chapters  5  in  the  TSD.  We  conduct  the 
LCC  and  payback  period  analysis  with 
a  spreadsheet  model  developed  in 
Microsoft  Excel  for  Windows  95  or 
above.  When  combined  with  Crystal 
Ball  (a  commercially  available  software 
program),  the  LCC  and  payback  period 
generates  a  Monte  Carlo  simulation  to 
perform  the  analysis  by  incorporating 
imcertainty  and  variability 
considerations. 

The  LCC  is  the  total  consumer 
expense  over  the  life  of  the  appliance, 
including  pmchase  expense  and 
operating  costs  (including  energy 
expenditmes).  Future  operating  costs 
are  discoimted  to  the  time  of  purchase 
and  summed  over  the  lifetime  of  the 
appliance.  The  payback  period  is  the 
change  in  purchase  expense  due  to  an 
increased  efficiency  standard  divided  by 
the  change  in  annual  operating  cost  that 
results  from  the  standard.  For  today’s 
proposed  rule,  both  the  LCC  and 
payback  period  are  based  on  a  building- 
by-building  analysis  of  a  nationally 
representative  set  of  residential  and 
commercial  buildings. 

The  set  of  residential  buildings  are 
taken  from  those  households  in  the  1997 
RECS  equipped  with  either  a  central  air 


®  EIA  approves  use  of  the  name  NEMS  to  describe 
only  an  AEO  version  of  the  model  without  any 
modification  to  code  or  data.  Because  our  analysis 
entEuls  some  minor  code  modifications  and  the 
model  is  run  under  various  policy  scenarios  that 
deviate  firom  AEO  assumptions,  the  name  NEMS- 
BRS  refers  to  the  model  as  used  here.  For  more 
information  on  NEMS,  please  refer  to  the  National 
Energy  Modeling  System;  An  Overview  1998.  DOE/ 
EIA-0581  (98),  February,  1998.  BRS  is  DOE's  Office 
of  Building  Research  and  Standards. 


conditioner  or  heat  pump.  Of  the  5,900 
households  surveyed  in  the  1997  RECS, 
2,003  households  representing  37.6%  of 
the  housing  population  have  a  central 
air  conditioner  while  579  households 
representing  11.1%  of  the  housing 
population  have  heat  pumps.®  RECS 
specifies  the  annual  space-cooling 
energy  consumption  and,  in  the  case  of 
heat  pumps,  the  annual  space-heating 
energy  consumption  associated  with  the 
space-conditioning  equipment.  Also 
provided  is  the  age  of  the  space¬ 
conditioning  equipment  wMch,  when 
coupled  with  historical  equipment 
efficiency  data  provided  by  the  Air- 
Conditioning  and  Refrigeration  Institute 
(ARI),  allows  for  the  imputation  of  the 
household’s  space-conditioning 
equipment  efficiency  (i.e.,  the  SEER 
and,  in  the  case  of  heat  pumps,  the 
HSPF).  With  both  the  annual  energy  use 
and  the  efficiency  of  the  central  air 
conditioner  or  heat  pump  specified,  the 
annual  energy  use  associated  with 
equipment  at  higher  efficiency  levels  is 
simply  determined  by  multiplying  the 
household’s  existing  annual  energy  use 
by  the  ratio  of  the  existing  equipment 
efficiency  divided  by  the  efficiency  of 
the  more  efficient  equipment. 
Household  utility  billing  data  in  RECS 
allows  for  the  determination  of  average 
and  marginal  electricity  prices.  The 
electricity  price  data  along  with  the 
aimual  energy  use  data  allows  for  the 
determination  of  annual  electricity  cost 
savings  for  any  efficiency  level. 

The  set  of  commercial  buildings  are 
based  on  assumptions  consistent  with 
those  used  to  develop  the  American 
Society  of  Heating,  Refrigerating,  and 
Air-Conditioning  Engineers’  (ASHRAE) 
Standard  90.1-1999.  The  commercial 
building  data  set  consists  of  seven 
building  types  located  in  eleven 
different  geographic  regions  yielding  a 
total  of  77  buildings.  An  hourly 
simulation  program  is  used  to  calculate 
the  annual  full-load  equivalent 
operating  hours  (FLEOH)  of  the  space¬ 
cooling  and  space-heating  equipment  in 
each  building.  The  FLEOHs  are  used 
with  the  Department  of  Energy’s  test 
procedure  equations  for  central  air 
conditioners  and  heat  pumps  to  obtain 


°  The  number  of  households  actually  used  in  the 
central  air  conditioner  and  heat  pump  LCC  and 
Payback  period  analyses  were  1218  and  308, 
respectively.  Some  central  air-conditioned 
households  were  dropped  from  the  analysis  for  one 
or  more  of  the  following  reasons:  (1)  The  central  air 
conditioner  was  not  used,  (2)  a  room  air  conditioner 
was  present  and  used,  or  (3)  marginal  energy  prices 
could  not  be  determined  for  the  household.  With 
regard  to  households  with  heat  pumps,  they  were 
dropped  from  the  analysis  for  one  or  more  of  the 
following  reasons:  (1)  The  heat  pump  was  not  used 
or  (2)  marginal  energy  prices  could  not  be 
determined  for  the  household. 


each  building’s  annual  space-cooling 
and  space-heating  energy  consumption. 
Similar  to  the  an^ysis  for  residential 
buildings,  the  energy  use  associated 
with  equipment  at  higher  efficiency 
levels  is  simply  determined  by 
multiplying  the  building’s  simulated 
annual  energy  use  by  the  ratio  of  the 
building’s  assumed  equipment 
efficiency  (i.e.,  10  SEER)  divided  by  the 
efficiency  of  the  more  efficient 
equipment.  Average  and  marginal 
electricity  prices  for  each  commercial 
building  are  determined  by  applying  a 
national  sample  of  electric  utility  tarifis 
to  the  simulated  load  and  demand.  The 
electricity  price  data  along  with  the 
annual  energy  use  data  allows  for  the 
determination  of  aimual  electricity  cost 
savings  for  any  efficiency  level  for  each 
commercial  building. 

The  probability-based  LCC  and 
payback  period  analysis  samples 
buildings  from  the  residential  and 
commercial  building  data  set  in  order  to 
produce  a  distribution  of  LCC  results  for 
a  given  standard  level.  The  LCC  and 
payback  period  analysis  takes  10,000 
samples  to  create  a  distribution  of 
results  based  on  the  assumption  that 
90%  of  the  single-phase  central  air 
conditioning  and  heat  pump  equipment 
stock  are  in  residential  buildings  with 
the  remaining  10%  in  commercial 
buildings. 

The  spreadsheet  model  is  organized 
so  that  ranges  or  distributions  can  be 
entered  for  each  input  variable  needed 
to  perform  the  calculations.  The  LCC 
and  payback  period  output  can  be  either 
a  point  value  when  we  us(e  the  average 
v^ue  of  the  inputs  or  a  distribution 
when  we  use  distributions  for  some  or 
all  of  the  inputs.  Inputs  for  determining 
the  total  installed  cost  include:  Baseline 
manufacturer  costs,  manufacturer  cost 
multipliers  for  each  efficiency  level, 
manufacturer  markups,  distributor  or 
wholesaler  markups,  dealer  or 
contractor  markups,  builder  markups, 
sales  taxes,  and  installation  costs.  (Df  the 
above  total  installed  cost  inputs,  the 
manufacturer,  dealer,  distributor,  and 
builder  markups,  as  well  as  the  sales  tax 
and  installation  price  are  described  with 
distributions.  Inputs  for  determining 
operating  expenses  include:  Annual 
energy  consumption,  average  electricity 
prices,  marginal  electricity  prices, 
electricity  price  projections,  repair 
costs,  maintenance  costs,  equipment 
lifetime,  discoimt  rates,  and  the  year 
standards  take  effect.  Of  the  above 
operating  expense  inputs,  the  discount 
rate  and  equipment  lifetime  are 
described  wiffi  distributions  (note  that 
neither  the  discount  rate  nor  lifetime  are 
needed  to  determine  the  payback 
period).  Operating  expense,  annual 
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energy  use  and  electricity  prices, 
although  represented  by  point-values  for 
each  residential  and  commercial 
building,  are  highly  variable  when 
looking  at  the  entire  building  data  set. 
Chapter  5  of  the  TSD  contains  the 
details  of  all  the  inputs  to  the  LCC  and 
payback  period  aniysis. 

In  addition  to  determining  payback 
periods  with  the  spreadsheet  model,  the 
Act  requires  us  to  determine  a 
rebuttable  payback  period.  The  Act 
requires  the  Department  to  examine 
payback  periods  to  determine  if  the 
three  year  rebuttable  presumption  of 
economic  justification  applies.  As 
prescribed  by  the  Act,  the  rebuttable 
payback  period  is  “calculated  under  the 
applicable  test  procedure,  *  *  *  .” 

The  annual  space-cooling  and  space¬ 
heating  energy  consumption  calculated 
based  on  the  Department’s  test 
procedure  are  on  the  order  of  50% 
greater  than  the  weighted-average  values 
from  the  LCC  analysis  (i.e.,  analyses 
based  on  the  1997  RECS  for  residential 
buildings  and  homly  simulations  for 
commercial  buildings).  As  will  be 
shown  in  Section  VI  (Analytical 
Results),  the  payback  value  calculated 
fr-om  the  Department’s  test  procedure 
equations  will  be  significantly  lower 
than  the  average  payback  value 
calculated  from  the  LCC  analysis,  for 
any  standard  level. 

B.  National  Energy  Savings  and  Net 
Present  Value  Analysis 

In  order  to  make  the  analysis  more 
accessible  and  transparent  to  all 
stakeholders,  we  continue  to  use  an 
Excel  spreadsheet  model  to  calculate  the 
energy  savings  and  the  national 
economic  costs  and  savings  from  new 
standards.  Various  input  quantities 
within  the  spreadsheet  can  be  changed. 
Unlike  the  LCC  analysis,  the  NES 
spreadsheet  does  not  use  distributions 
for  inputs  or  outputs.  We  conduct 
sensitivities  by  running  different 
scenarios. 

DOE  uses  the  NES  spreadsheet  to 
perform  calculations  of  energy  savings 
and  net  present  value  (NPV)  based  on 
user  inputs  similar  to  those  for  the  LCC 
spreadsheet.  The  energy  savings,  energy 
cost  savings,  equipment  costs,  and  NPV 
of  benefits  for  several  product  classes 
are  forecast  fr’om  the  chosen  start  year 
through  2030.  The  forecasts  provide 
annud  and  cvunulative  values  for  all 
four  output  parameters. 

The  Department  calculates  the 
national  energy  savings  by  subtracting 
energy  use  under  a  standards  scenario 
fi'om  energy  use  in  a  base  case  (no  new 
standards  sceneirio).  Energy  use  is 
reduced  when  the  baseline  central  air 
conditioner  or  heat  pump  (i.e,  10  SEER) 


is  replaced  by  a  more  efficient  piece  of 
equipment.  Unit  energy  savings  for  each 
product  class  are  the  same  weighted- 
average  values  as  calculated  in  the  LCC 
and  Payback  period  spreadsheet. 
Additional  information  about  the  NES 
spreadsheet  can  be  found  in  Chapter  7 
of  the  TSD. 

User  inputs  include:  (1)  A  choice  firom 
among  several  electricity  price 
projections:  (2)  effective  date  of  the 
central  air  conditioners  and  heat  piimps 
standard;  (3)  discount  rate  and  discount 
year;  (4)  a  standards  case  efficiency 
level;  (5)  an  equipment  price;  (6)  an 
equipment  price  and  housing 
projection;  and  (7)  an  efficiency 
scenario.  Additionally,  we  use  a  time 
series  of  conversion  factors  to  change 
firom  site  to  source  energy. 

The  efficiency  scenMio  specifies  the 
equipment  efficiency  distribution  after 
new  standards  would  take  effect.  Three 
efficiency  scenarios  were  used  to 
forecast  the  impact  new  standards 
would  have  after  they  take  effect:  (1) 
National  Appliance  Energy 
Conservation  Act  (NAECA)  scenario,^'’ 
(2)  Roll-up  scenario, and  (3)  Shift 
scenario.i2  As  opposed  to  the 
Supplemental  ANOPR  where  weighted- 
average  equipment  efficiencies  were 
forecasted,  an  actual  distribution  of 
efficiencies  (i.e.,  the  percentage  of 
shipments  which  occur  in  incremental 
SEER  bins  over  the  range  from  the 
minimum  standard  to  18  SEER)  were 
used  in  the  analysis  for  the  proposed 
rule. 

One  of  the  more  important 
components  of  any  estimate  of  future 
impact  is  shipments.  Forecasts  of 
shipments  for  the  base  case  and 
standards  case  are  determined  within 
the  NES  spreadsheet.  The  shipments 
portion  of  the  spreadsheet  forecasts 


Under  the  NAECA  scenario,  equipment 
efficiencies  after  the  adoption  of  new  standards  are 
forecasted  to  change  in  the  same  pattern  as  the 
efficiency  changes  that  occurred  in  1992  when 
minimum  efficiency  standards  first  took  effect.  This 
results  in  weighted  average  equipment  efficiencies, 
based  on  minimum  efficiency  standards  of  11, 12, 
and  13  SEER,  of  11.6  SEER,  12.4  SEER,  and  13.4 
SEER,  respectively. 

Under  the  Roll-up  scenario,  equipment  that  in 
the  base  case  were  forecast  to  be  less  efficient  than 
the  trial  standard  level  are  assumed  to  move  up  to 
the  standard  level,  and  equipment  forecasted  in  the 
base  case  to  be  at  or  above  the  trial  standard  level 
are  assumed  not  to  increase  in  efficiency.  This 
results  in  weighted-average  equipment  efficiencies, 
based  on  minimum  efficiency  standards  of  11, 12, 
and  13  SEER,  of  11.5  SEER,  12.3  SEER,  and  13.3 
SEER,  respectively. 

12  Under  the  Shift  scenario,  equipment 
efficiencies  after  the  adoption  of  new  standards  are 
forecast  to  have  the  same  pattern,  at  and  above  the 
standard  levels,  as  the  current  distribution  of 
efficiencies.  This  results  in  weighted-average 
equipment  efficiencies,  based  on  minimum 
efficiency  standards  of  11, 12,  and  13  SEER,  of  11.7 
SEER,  12.7  SEER,  and  13.7  SEER,  respectively. 


central  air  conditioner  and  heat  pump 
shipments  from  2000  to  2030. 

Shipments  forecasts  are  developed  by 
accoimting  for:  (1)  The  combined  effects 
of  equipment  price,  operating  cost,  and 
household  income;  (2)  different  market 
segments  [e.g.,  new  housing, 
replacement  decisions,  and  non-owners 
adding  a  central  air  conditioner  or  heat 
pump);  (3)  decisions  to  repair  rather 
than  replace;  and  (4)  different 
equipment  age  categories.  Additional 
details  on  the  various  shipments 
forecasts  are  provided  in  Chapter  6  of 
the  TSD. 

C.  Manufacturer  Impact  Analysis 

The  MIA  estimates  the  financial 
impact  of  standards  on  manufacturers 
and  calculates  impacts  on  employment 
and  manufacturing  capacity. 

The  Department  published  the 
proposed  MIA  approach  as  part  of  the 
Federal  Register  publication  of  the 
Supplemental  ANOPR,  and  received  no 
comments  suggesting  substantive 
changes  in  the  methodology.  As 
proposed,  the  MIA  was  conducted  in 
three  phases.  Phase  1,  “Industry 
Profile,”  consisted  of  the  preparation  of 
an  industry  characterization.  Phase  2, 
“Industry  Cash  Flow,”  focused  on  the 
industry  as  a  whole,  including  both 
major  and  niche-product  manufactmers. 
The  GRIM  was  used  to  prepare  an 
industry  cash  flow  analysis.  The 
Department  used  publicly  available 
information  developed  in  Phase  1  to 
adapt  the  GRIM  structure  to  facilitate 
the  analysis  of  new  centred  air 
conditioner  and  central  air  conditioning 
heat  pump  standards. 

In  Phase  3,  “Sub-Group  Impact 
Analysis,”  the  Department  conducted 
interviews  with  several  niche-product 
manufacturers  to  determine  the 
financial  impacts  of  revised  standards. 
Phase  3  al§o  entailed  documenting 
additional  impacts  on  emplo5maent  and 
manufacturing  capacity  through  a 
structured  interview  process. 

1.  Phase  1,  Industry  Profile 

Phase  1  of  the  MIA  consisted  of 
preparing  an  Industry  Profile.  Prior  to 
initiating  the  detailed  impact  studies, 
DOE  collected  information  on  the 
present  and  past  structure  and  market 
characteristics  of  the  central  air 
conditioning  industry.  This  activity 
involved  both  quantitative  and 
qualitative  efforts  to  assess  the  industry 
and  products  to  be  analyzed.  The 
information  collected  included 
manufacturer  market  shares  and 
characteristics  and  financial 
information,  market  trends,  and  product 
characteristics. 
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The  industry  profile  included  a  top- 
down  cost  analysis  of  the  central  cdr 
conditioner  manufacturing  industry  that 
was  used  to  derive  cost  and  financial 
inputs  for  the  GRIM,  e.g.,  revenues,  and 
material,  labor,  overhead,  depreciation, 
Sales  General  &  Administration  (SG&A), 
and  Research  &  Development  (R&D) 
expenses.  The  Department  also  utilized 
additional  sources  of  information  to 
further  characterize  the  industry.  These 
included  company  Securities  and 
Exchange  Commission  (SEC)  10-K 
reports,  Moody’s  company  data  reports. 
Standard  &  Poor’s  (S&P)  stock  reports. 
Value  Line  industry  composites,  and 
Dow  Jones  Financial  Services. 

2.  Phase  2,  Industry  Cash  Flow  Analysis 

Phase  2  of  the  MIA  focused  on  the 
financial  impacts  of  new  standards  on 
the  industry  as  a  whole.  The  analytical 
tool  used  for  calculating  the  financial 
impacts  of  stemdards  on  manufactiuers 
is  the  GRIM.  As  part  of  the  analysis, 

DOE  interviewed  several  of  the  major 
manufactmers.  For  the  Industry  Cash 
Flow  Analysis,  DOE  used  the  financial 
values  determined  during  Phase  1  and 
the  shipment  scenarios  used  in  the  LCC 
and  NES  analyses. 

3.  Phase  3,  Sub-Group  Impact  Analysis 

The  Department  has  received  many 
comments  during  workshops  and 
interviews,  and  in  writing,  suggesting 
that  manufactmers  of  niche  products, 
representing  less  than  3%  of  industry 
shipments,  could  be  more  negatively 
impacted  by  new  standards  than  major 
manufacturers.  To  assess  the  differential 
impacts,  the  Department  interviewed 
two  manufacturers  of  niche  products,  in 
addition  to  those  conducted  during  the 
Engineering  Analysis.  The  focus  of  the 
interviews  was  to  determine  which 
GRIM  parameters  differed  for  niche 
manufacturers  by  virtue  of  their  smaller 
revenue  base  and  more  limited  markets. 

From  a  financial  standpoint,  the 
common  distinguishing  characteristic  of 
niche  product  manufacturers  was  their 
need  to  spread  the  costs  of  converting  to 
new  standards  over  smaller  production 
volrimes,  as  well  as  the  product  size 
constraints  identified  during  the 
Engineering  Analysis  which  make  their 
shipments  more  sensitive  to  increases  in 
product  size.  Dming  the  interviews, 
small  manufachirers  demonstrated  that 
several  of  the  costs  necessary  to  meet 
any  new  regulation  are  largely 
independent  of  the  product  volume 
produced.  The  most  apparent  are  the 
costs  necessary  to  design  a  new  product 
meeting  the  proposed  energy  standards. 
Other  costs,  such  as  plant  engineering, 
some  tooling,  and  other  capital  costs, 
have  significant  portions  that  are 


independent  of  final  production 
volumes. 

4.  GRIM  Analysis 

An  increase  in  standards  affects  a 
manufacturer’s  cash  flow  in  three 
distinct  ways:  (1)  Increased  investment; 

(2)  higher  production  costs  per  unit;  and 

(3)  altered  revenue  by  virtue  of  higher 
per  unit  prices  and  changes  in  sales 
volumes.  As  mentioned,  the  Department 
uses  the  GRIM  to  quantify  the  changes 
in  cash  flow  that  result  in  a  higher  or 
lower  industry  value. 

The  GRIM  analysis  uses  a  number  of 
inputs — annual  shipments;  prices; 
manufacturer  costs  such  as  materials 
and  labor,  selling  and  general 
administration  costs,  taxes,  and  capital 
expenditrires — to  arrive  at  a  series  of 
annual  net  cash  flows  beginning  today 
and  continriing  ten  years  past  the 
implementation  of  new  standards.  This 
information  was  collected  fiom  a 
number  of  somx:es,  including  publically 
available  data,  as  well  as  interviews 
with  of  the  major  manufactmers  and 
two  specialty  manufacturers.  Industry 
net  present  values  are  calculated  by 
discounting  and  summing  the  annual 
net  cash  flows.  Additional  information 
about  the  GRIM  spreadsheet  can  be 
found  in  Chapter  8  of  the  TSD. 

D.  NEMS  Environmental  Analysis 

The  environmental  analysis  provides 
estimates  of  changes  in  emissions  of 
nitrogen  oxides  (NOx)  and  carbon  from 
carbon  dioxide  (CO2).  The  Department 
used  NEMS-BRS  for  central  air 
conditioner  and  heat  pump  analyses  (as 
well  as  the  utility  analyses).  NEMS-BRS 
is  run  similar  to  the  AE02000  NEMS 
except  that  central  air  conditioner  and 
heat  pump  energy  usages  are  reduced  by 
the  amount  of  energy  (electricity)  saved 
due  to  the  proposed  trial  standard 
levels.  The  input  of  energy  savings  are 
obtained  from  the  NES  spreadsheet.  For 
the  environmental  analysis,  the  output 
is  the  forecasted  physical  emissions. 

The  net  benefits  of  die  standard  is  the 
difference  between  emissions  estimated 
by  NEM-BRS  and  the  AE02000 
Reference  Case. 

The  environmental  analysis  is 
relatively  straightforward  from  NEMS- 
BRS.  Carbon  emissions  are  tracked  in 
NEMS-BRS  using  a  detailed  carbon 
module  that  provides  robust  results 
because  of  its  broad  coverage  of  all 
sectors  and  inclusion  of  interactive 
effects.  The  only  form  of  carbon  tracked 
by  NEMS-BRS  is  CO2.  However,  in  this 
report  the  carbon  savings  are  reported  as 
elemental  carbon. 

The  two  airborne  pollutant  emissions 
that  have  been  reported  in  past  analyses, 
sulfur  dioxide  (SO2)  and  NOx,  are 


reported  by  NEMS-BRS.  NOx  results  are 
based  on  forecasts  of  compliance  with 
existing  legisladon.  In  the  case  of  SO2, 
the  Clean  Air  Act  Amendments  of  1990 
set  an  emissions  cap  on  all  power 
generation.  The  attainment  of  this  target, 
however,  is  flexible  among  generators 
and  is  enforced  by  applying  market 
forces,  through  the  use  of  emissions 
allowances  and  tradable  permits.  As  a 
result,  accurate  simulation  of  SO2 
trading  tends  to  imply  that  physical 
emissions  effects  will  be  zero  because 
emissions  will  always  be  at,  or  near,  the 
ceiling.  This  fact  has  caused 
considerable  confusion  in  the  past. 

There  is  virtually  no  real  possible  SO2 
environmental  benefit  from  electricity 
savings  as  long  as  there  is  enforcement 
of  the  emission  ceilings.  See  the  TSD, 
Enviromnental  Assessment,  for  a 
discussion  of  this  issue. 

Alternative  price  forecasts 
corresponding  to  the  high  and  low 
economic  growth  side  cases  found  in 
AEO  2000  have  also  been  generated  for 
use  by  NEMS-BRS,  and  were  used  as 
alternative  scenarios,  and  are  presented 
in  the  TSD.  (See  TSD,  Environmental 
Assessment.) 

V.  Discussion  of  Comments 

As  noted  above,  DOE  published  the 
Supplemental  ANOPR  regarding  central 
air  conditioners  and  heat  pumps  on 
November  24, 1999,  and  conducted  a 
public  workshop  to  present  the  emalyses 
and  to  solicit  comments  on  December  9, 
1999,  The  Department  requested 
comments  on  the  following  twelve 
issues: 

1.  Differences  between  the  industry 
and  the  reverse  engineering  cost  data: 

2.  The  incorporation  of  emerging 
technologies  into  the  Engineering 
Analysis; 

3.  The  assessment  of  the  impacts  on 
steady-state  efficiency,  i.e.  EER,  due  to 
increases  in  the  SEER; 

4.  For  heat  pump  systems,  the 
relationship  between  SEER  and  HSPF; 

5.  Additional  product  classes  based 
on  system  capacity; 

6.  Niche  product  classes 

(a)  Ductless  split 

(b)  High-velocity,  small-duct 

(c)  Vertical-package,  wall-mounted 

(d)  Split,  through-the-wall-condenser; 

7.  The  impact  of  alternative 
refrigerants  for  HCFC-22; 

8.  Data  on  retail  mark-up 
assumptions; 

9.  Information  relating  to  the 
determination  of  price  and  operating 
cost  elasticities  in  conducting  shipment 
forecasts; 

10.  Data  on  the  possible  adverse 
affects  of  standards  on  identifiable 
groups  of  consumers  that  experience 
below-average  utility  or  usage  rates; 
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11.  Information  on  what  non- 
regulatory  alternatives  to  standards  need 
to  be  reviewed;  and 

12.  Comments  on  the  candidate 
standard  levels  and  the  alternative 
standard  scenarios. 

Based  on  responses  and  comments 
received  since  that  workshop,  we 
provide  the  following  discussion. 

A.  Engineering  Cost  Data 

1.  Reverse  Engineering  Cost  Estimates 

The  Depeutment’s  reverse  engineering 
analysis  prepared  as  a  basis  for  the 
Supplemental  ANOPR  received  a  broad 
range  of  comments,  both  supportive  and 
critical.  ARI  and  the  Natural  Resources 
Defense  Coimcil  (NRDC)  commented  on 
the  apparent  accuracy  of  the  split  air 
conditioner  cost  estimates  and  the  ease 
with  which  the  results  are  able  to  be 
scrutinized  by  outside  parties.  {Wethje, 
ARI,  Transcript,  p.  42;  ARI,  No.  11  at  1; 
Goldstein,  NRDC,  Transcript,  p.  94). 

The  Department  also  received 
comments  criticizing  the  reverse 
engineering  results  for  split  heat  pumps 
and  for  packaged  air  conditioners  and 
heat  pumps,  noting  the  lack  of  design 
detail  and  the  aggregation  of  the  results 
into  an  efficiency  level-based  analysis. 
(Hodges,  ARI,  Transcript,  p.  85;  Madera, 
York  International  (York),  Transcript, 
pp.  90,  91,  93;  Goldstein,  NRDC, 


Transcript  p.  96  and  California  Energy 
Commission  (CEC)  No.  47  at  7).  The 
comments  observed  that  the  relative 
cost  results  for  split  heat  pumps  and 
packaged  equipment  differed 
significantly  from  those  of  split  air 
conditioners,  and  that  those  analyses 
were  less  rigorous  than  the  split  air 
conditioner  analysis.  They  also  noted 
that  the  split  heat  pump  and  packaged 
equipment  analysis  was  based  on  fewer 
equipment  samples;  did  not  include  a 
detailed  tear-down  of  a  10  SEER  split 
heat  pump  or  packaged  air  conditioner; 
emd  was  based  on  questionable 
production  volxune  assumptions. 

The  Department  agreed  that  those 
deficiencies  were  likely  to  cause  some 
of  the  differences  between  the  ARI  cost 
and  the  reverse  engineering  cost 
estimates,  and  revised  its  analysis  of 
split  heat  piunps  and  packaged 
equipment. 

In  responding  to  the  comment  on 
sample  size  for  split  heat  piunps  and 
packaged  equipment,  the  Department 
took  guidance  from  a  review  of  the 
engineering  analysis  performed  by  DOE 
consultant,  Joseph  Pietsch.  Mr.  Pietsch 
presented  five  guidelines  for  comparing 
the  production  cost  of  equipment  for 
different  product  classes.  (Pietsch,  No 
36  at  2-5). 

•  At  each  cooling  capacity  and  SEER 
level,  the  same  outside  unit  will  likely 


be  used  for  split  air  conditioners 
(fancoil)  and  split  air  conditioners 
(cased  coil); 

•  At  each  cooling  capacity  and  SEER 
level,  the  same  fancoil  will  likely  be 
used  for  split  air  conditioners  (fancoil) 
and  split  heat  pumps; 

•  At  each  cooling  capacity  and  SEER 
level,  the  same  cabinet  will  likely  be 
used  for  packaged  air  conditioners  and 
packaged  heat  pumps; 

•  There  should  be  some  degree  of 
consistency  in  the  cost  to  “convert”  an 
air  conditioner  into  a  heat  pump;  and 

•  Split  systems  with  fan  coils  and 
single  package  imits  at  the  same  cooling 
capacity  and  SEER  level  should  have 
nearly  identical  costs  for  the  major 
functional  componehts. 

Based  on  the  above  guidelines,  DOE 
revised  the  analysis  of  split  heat  pumps 
and  packaged  equipment.  Table  V.l 
provides  the  original  and  the  revised 
production  dollar  cost  estimates 
resulting  from  this  new  approach.  Table 
V.2  provides  the  same  information,  but 
in  terms  of  relative  costs.  Revised 
production  costs  are  generally  lower 
than  the  original  costs,  particularly  at 
the  baseline  10  SEER  level.  The  most 
significemt  change  is  that  the  new 
analysis  includes  nine  additional 
estimates  that  were  not  presented 
originally. 


Table  V.1.— Engineering  Production  Cost  Estimates  for  3-Ton  Unitary  Eouipment 


Efficiency  level 
(SEER) 

Split  air  conditioner 
(cased  coil) 

Split  air  conditioner 
(fancoil) 

Split  heat  pump 

Packaged  heat  pump 

Revised 

Original 

Revised 

Original 

Revised 

10  . 

$367 

$367 

$456 

$449 

$572 

$552 

$511 

$643 

$593 

11  . 

412 

412 

550 

519 

602 

555 

638 

12  . 

468 

468 

563 

690 

648 

627 

595 

708 

668 

13  . 

529 

529 

756 

637 

840 

743 

809 

730 

820 

14  . 

588 

588 

802 

815 

1,011 

1,023 

889 

1  029 

15  . 

893 

893 

1^147 

l’l07 

955 

1^100 

_ \ _ 

■miiiiiiiiiiiH 

The  only  significant  departures  are  found  in  split  air  conditioners  with  fancoils,  where  the  new  estimates  are  lower, 
and  in  14  SEER  and  15  SEER  equipment  where  the  new  results  are  higher. 


Table  V.2.— Revised  Reverse  Engineering  Production 


Efficiency  leval 
(SEER) 

Split  air  conditioner 
(cased  coil) 

Split  air  conditioner 
(fancoil) 

Split  heat  pump 

Packaged  air 
conditioner 

Packaged  heat  pump 

Original 

Revised 

Original 

Revised 

Original 

Revised 

Original 

Revised 

Original 

Revised 

10  . 

1.00 

1.00 

1.00 

1.00 

1.00 

1.00 

1.00 

1.00 

1.00 

1.00 

11  . 

1.12 

1.12 

1.21 

1.16 

1.05 

1  09 

1  DR 

12  . 

1.28 

1.28 

1  25 

1  11 

1  1.3 

1  14 

1  16 

1.10 

1  13 

13  . 

1.44 

1.44 

1.66 

1.42 

1.35 

1  30 

1  47 

1  43 

1  .38 

14  . 

1.60 

1.60 

1.76 

1.82 

1.63 

1.79 

1  74 

1  74 

15  . 

1.96 

1.99 

1.84 

1  94 

1.87 

1.86 

In  response  to  comments  on  its 
production  volume  assumptions  prior  to 
the  publication  of  the  Supplemental 


ANOPR,  the  Department  had  reduced  its 
heat  pump  production  volume  from 
125,000  units  per  year  to  25,000  units 


per  year.  However,  since  heat  pumps 
and  air  conditioners  are  typically 
produced  with  the  same  plant 


Federal  Register / Vol.  65,  No,  194 /Thursday,  October  5,  2000 / Proposed  Rules 


59599 


equipment,  reducing  the  production 
volume  significantly  increases  the 
overhead  allocated  to  each  heat  pump 
produced.  The  higher  overhead 
allocation  raises  the  cost  of  the  baseline 
heat  piunp,  lowering  the  relative  cost  of 
producing  equipment  at  higher 
efficiency  levels.  To  compensate  for  this 
overestimate  of  overhead  allocation,  we 
set  the  split  heat  pump  overhead 
allocation  equal  to  that  of  the  split  air 
conditioner  at  each  efficiency  level. 

The  Department  believes  that  the 
revisions  to  the  split  heat  pump  and 
packaged  equipment  production  costs 
have  improved  the  cost  estimates  for 
those  product  classes  and  that  no 
additional  equipment  samples  need  to 
be  subjected  to  tear-down  or  reverse 
engineering  analysis.  The  revised 
reverse  engineering  cost  estimates  were 
used  in  the  analysis  for  today’s 
proposed  rule. 

2.  Productivity  Efficiency  Improvements 

According  to  the  American  Council 
for  an  Energy  Efficient  Economy 
(ACEEE),  Census  Bmeau  Current 
Industrial  Report  (CIR)  data  suggest  that 
the  imit  price  of  equipment  shipments 
below  65,000  Btu/hr  fell  in  real  terms 
between  1992  and  1997.  (ACEEE,  No.  43 
at  4).  ACEEE  suggested  that  the 
Department  apply  an  annual  deflator  of 
1.7%  to  projected  prices  to  account  for 
this  apparent  productivity 
improvement. 

For  other  rulemakings,  the 
Department  has  used  production  input 
costs  emd  production  technologies  based 
on  the  best  information  available  at  the 
time.  DOE  has  not  made  any 
assumptions  about  productivity 
improvements  and  material  cost 
changes  over  time.  The  Department  does 
not  believe  historical  price  trends  for 
unitary  air  conditioners,  or  other 
products,  can  be  applied  to  forecast 
equipment  costs  where  there  are  no  data 
to  indicate  the  trends  will  continue. 
Therefore,  without  specific  data  on  the 
likely  costs  to  manufactme  a  product, 
the  Department  will  not  apply  a 
productivity  improvement  factor  in  this 
rulemaking  or  other  rulemakings. 

3.  Emerging  Technologies 

Emerging  technologies  that  are  not 
established  in  the  residential  central  air 
conditioning  market  have  the  potential 
to  lower  the  cost  of  achieving  higher 
efficiency.  In  the  Supplemental  ANOPR, 
we  considered  advances  in  variable 
speed  and  variable  capacity 
compressors,  and  reductions  in  the  cost 
of  variable  speed  fan  motors  and 
parallel-flow,  microchannel  heat 
exchangers  to  be  potentially  viable 
methods  for  increasing  the  efficiency  of 


equipment  at  a  lower  cost  than  currently 
established  methods. 

Bard  Manufactiuing  (Bard),  Unico, 

Inc.  (Unico)  and  NRDC  disagreed  with 
this  approach,  questioning  whether 
some  of  the  technologies  considered 
were  commercially  and  technically 
viable,  but  proposed  no  other 
technologies  for  consideration.  (Bard 
Manufactming,  No.  28  at  4;  Unico,  No. 

34  at  1;  NRDC  No.  35  at  11-12).  ARI 
stated  that  they  considered  some 
compressor  and  motor  advances  but  not 
microchaimel  heat  exchangers  in  their 
relative  production  cost  data.  (ARI  No. 

48  at  3).  The  Trane  Company  (Trane) 
and  Edison  Electric  Institute  (EEI)  also 
expressed  concern  over  some  apparent 
inconsistencies  in  the  emerging 
technologies  analysis  presented  in  Table 
4.16  and  the  use  and  calculation  of  the 
Carnot  efficiency  on  page  4-27  of  the 
Supplemental  ANOPR  TSD.  (Trane,  No. 
23  at  2;  and  EEI  No.  20  at  3). 

Pacific  Gas  and  Electric  (PG&E) 
voiced  concern  that  new  technologies, 
such  as  the  Bristol  modulating 
compressor,  could  reduce  costs  to  the 
point  that  manufacturers  may  use  them 
at  lower  SEER  levels  resulting  in  a 
negative  impact  on  peak  loads  and 
electrical  system  reliability.  (PG&E,  No. 
31  at  3). 

The  emerging  technology  analysis 
based  on  reverse  engineering 
information  seems  to  confirm  that,  of 
the  technologies  considered,  only 
variable  capacity  compressors  and 
variable  speed  fan  motors  have  the 
potential  to  be  cost  options  for 
providing  additional  efficiency 
compared  to  today’s  established 
technologies.  This  provides  evidence 
that  ARI  is  justified  in  not  considering 
the  potential  benefits  of  microchaimel 
heat  exchangers  as  part  of  its  relative 
cost  data  submission.  Therefore,  we  will 
apply  emerging  technologies  only  to  the 
reverse  engineering  results  and  consider 
the  ARI  relative  cost  multipliers  to 
already  include  the  effects  of  emerging 
technologies. 

We  do  not  believe  our  original 
emerging  technology  analysis  was 
inconsistent,  as  expressed  by  Trane  and 
EEI  above,  although  we  do  recognize 
that  combining  the  effects  of  component 
efficiency  improvements  does  not 
necessarily  lead  to  a  cumulative 
improvement  in  the  system.  The  intent 
of  the  analysis  is  not  to  provide  a 
definitive  estimate  of  the  impact  of  any 
or  all  emerging  technologies  on  system 
cost.  It  is  to  provide  evidence  as  to  the 
extent  to  which  reverse  engineering 
overestimates  the  cost  of  higher 
efficiency  equipment  by  neglecting 
emerging  tedmologies.  Therefore,  the 
method  used  previously  for  portraying 


and  combining  the  potential  effects  of 
emerging  technologies  on  system  costs 
is  carried  forward  into  today’s  rule. 
Chapter  2  of  the  TSD  provides  the 
details  of  the  revised  emerging 
technologies  analysis. 

4.  HFC-Based  Engineering  Analysis 

ARI  and  Trane  supported  the 
Department’s  decision  not  to  explicitly 
examine  the  effects  of  the  HCFC 
phaseout  on  equipment  cost  and 
efficiency.  (Wethje,  ARI,  Transcript  p. 
145;  Crawford,  Trane,  Transcript  p. 

143).  The  Oregon  Energy  Office  (OEO) 
and  NRDC  urged  the  Department  to 
reconsider,  given  that  a  large  finction  of 
the  equipment  sold  under  the  new 
efficiency  standard  will  likely  use  a 
refrigerant  other  than  HCFC-22,  even 
prior  to  the  2010  phaseout  date. 

(Stevens,  OEO,  Transcript,  p.  144; 

NRDC,  No.  35  at  11-12). 

To  date,  no  data  presented  to  the 
Department  indicate  that  the 
incremental  cost  for  increasing  the 
efficiency  of  equipment  using  either 
RFC— 407c  or  HFC-410a  refiigerants  will 
differ  significantly  from  the  incremental 
cost  of  increasing  efficiency  using 
HCFC-22  equipment.  Although  the  base 
cost  may  differ  somewhat,  the 
incremental  cost  determines  the  life- 
cycle-cost  savings.  Furthermore,  the 
Department  continues  to  receive 
information  that  much  of  the  market  is 
changing  to  HFC-410a  and  that  HFC- 
410a  offers  little,  if  any,  efficiency 
benefit  over  HCFC-22  at  the  same 
equipment  cost. 

For  these  reasons,  the  Department 
will  not  perform  additional  engineering 
analysis  related  to  alternate  refiigerants. 
The  costs  to  manufactmers  related  to 
their  conversion  to  the  new  refiigerant 
will  be  considered  in  the  Manufacturer 
Impact  Analysis. 

B.  Life-Cycle-Cost  Parameters 
1.  Extended  Warranty  and  Service  Costs 

Energy  Market  and  Policy  Analysis, 
Inc.  (EMPA)  noted  that  the  Life  Cycle 
Cost  analysis  did  not  explicitly  address 
extended  warranty  and  service  costs  and 
asserted  that  they  should  be  taken  into 
account.  (Schleede,  EMPA,  Transcript, 
p.  221).  The  Alliance  to  Save  Energy 
(ASE)  stated  that  the  inclusion  of 
extended  warranty  and  service  costs 
would  have  the  impact  of  reducing 
repair  and  maintenance  costs.  (Prindle, 
ASE,  Transcript,  p.  222).  Industry 
consultant  Joseph  Pietsch  stated  that 
manufactiners  may  provide  longer-term 
warranties  for  high  efficiency  systems 
that  cover  a  wider  range  of  components, 
to  alleviate  customer  concerns  regarding 
possible  future  repair  cost  of  the  more 
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complex  systems.  (Pietsch,  No.  36  at 

22). 

Air  conditioner  manufacturers 
warranty  their  equipment  against 
defects,  and  contractors  typically 
guarantee  performance  and  inst^lation. 
Manufacturer  warranties  typically  cover 
parts  and  labor  for  one  year,  with  longer 
warranties  applying  to  the  compressor. 
Mr.  Pietsch  noted  that  compared  to  low- 
SEER  products,  high-SEER  products 
have  more  components,  many  of  which 
have  a  relatively  short  history. 

Reliability  patterns  of  these  new 
components  are  less  knowm,  so  warranty 
accruals  may  be  significantly  higher  for 
these  products.  (Pietsch,  No.  36  at  22). 
Dealers  also  may  offer  extended 
warranties  which  are  usually 
underwritten  by  the  manufacturer  or  a 
third  party. 

A  product  that  is  less  reliable  or 
contains  more  expensive  components 
will  have  a  higher  cost  of  repair  over  its 
lifetime.  Either  the  consumer  or  the 
warranty  provider  will  bear  that  added 
cost  directly  through  more  frequent 
service  calls  or  higher  repair  costs.  If  the 
cost  is  covered  by  warranty,  however, 
the  warranty  provider  passes  it  back  to 
future  warranty  holders  in  the  form  of 
slightly  higher  warranty  prices.  DOE 
believes  the  increment^  increase  in  the 
price  of  the  warranty  is  equal  to,  or  just 
slightly  higher,  than  the  discounted 
present  value  of  the  incremental  repair 
costs  over  the  life  of  the  warranty.  Over 
the  long  term  then,  the  average 
consiuner  always  incurs  the  cost  of 
higher  repair  costs,  either  directly  or 
through  higher  warranty  prices.  Since 
our  analysis  considers  ^e  present  value 
of  consumer  life  cycle  costs  on  the 
average  consiuner,  incremental  repair 
costs  and  incremental  warranty  costs  are 
the  same,  and  interchangeable. 

Since  consideration  of  repair  costs  is 
satisfied  by  considering  either  repair 
costs  or  extended  warranties,  we  limited 
our  consideration  to  repair  costs,  which 
are  slightly  easier  to  estimate, 
communicate,  and  incorporate  into  the 
analysis.  Considering  them  both  would 
require  a  much  more  rigorous  analysis 
of  service  costs  since  we  would  have  to 
estimate  the  service  cost  incmred  on  a 
year-by-year  basis.  That  additional 
analysis  would  likely  not  produce 
significantly  different  resiilts. 

Comments  are  welcome  as  to  whether 
explicit  consideration  of  extended 
warranties  would  produce  significantly 
different  resvilts  from  those  based  on 
service  costs  alone  which  we  have 
assumed  rise  in  proportion  to  the  price 
of  the  equipment.  Since  more  efficient 
equipment  is  also  more  expensive,  we 
have  included  the  higher  cost  of  repair, 
or  equivalently,  the  higher  warranty  cost 


associated  with  more  efficient 
equipment,  as  part  of  the  lifecycle  cost 
analysis. 

2.  Residential  Energy  Consumption 
Siuvey  (RECS) 

Both  NRDC  and  EMPA  asserted  that 
RECS”  method  for  estimating  end-use 
energy  consumption  (i.e.,  conditional 
demand  analysis)  yields  unreliable  and 
flawed  results.  NRDC  added  that 
conditional  demand  analysis  methods 
inherently  underestimate  central  air 
conditioner  energy  use  due  to  its 
treatment  of  internal  loads.  EMPA  stated 
that  the  RECS  household  sample  size  is 
too  small  to  be  used  in  the  manner  in 
which  it  is  being  treated  in  the  life-cycle 
cost  analysis.  (NRDC,  No.  35  at  6-7; 
EMPA,  No.  33  at  4-6;  Schleede,  EMPA, 
Transcript,  pp.  160-161).  Virginia 
Power,  EEl,  and  EMPA  all  requested 
that  the  analysis  be  updated  to  use 
RECS  1997  data  rather  than  RECS  1993 
data.  EEI  added  that  actual  submetered 
end-use  data  should  be  used  if  possible 
rather  than  the  end-use  data  in  RECS. 
(Virgina  Power,  No.  27  at  2;  EEI,  No.  20 
at  5,  Schleede,  EMPA,  Transcript,  pp. 
160-161). 

As  part  of  the  process  to  improve  the 
new  energy  efficiency  standards 
analysis,  we  are  committed  to  use 
sensitivity  analysis  tools  to  evaluate  the 
potential  distribution  of  impacts  among 
different  subgroups  of  consumers.  The 
Department  believes  that  RECS  provides 
a  nationally  representative  household 
data  set  which  is  suited  for  conducting 
the  type  of  sensitivity  analyses 
suggested  by  the  Process  Rule.  Limiting 
the  RECS  households  to  those  equipped 
with  either  central  air  conditioners  or 
heat  pumps,  the  LCC  analysis  performs 
a  household-by-household  analysis  that 
predicts  the  percentage  of  households 
that  will  inc^r  net  life-cycle  cost  savings 
or  costs  from  an  increased  efficiency 
standard. 

End-use  energy  consumption  data 
from  past  RECS  surveys  have  been 
compared  to  submetered  end-use  data 
for  pvirposes  of  validating  their 
conditional  demand  analysis  estimates. 
Central  air  conditioning  and  space¬ 
heating  energy  data  from  the  1990  RECS 
were  shown  to  differ  by  5%  to  22% 
compared  to  submetered  end-use  data 
from  five  utility  service  areas.  The 
Department  believes  that  this  range  of 
difference  is  acceptable  considering  that 
the  conditional  demand  analysis 
utilized  by  RECS  is  fully  capable  of 
estimating  the  energy  consumption  of 
equipment  throughout  the  nation. 
Because  RECS  is  a  very  well  suited 
source  of  data  for  performing  the 
emalyses  suggested  by  the  Process  Rule 
and  RECS  has  been  shown  to  provide 


reasonable  estimates  of  end-use  energy 
consumption,  we  will  continue  to  rely 
on  RECS  for  providing  the  annual 
energy  consumption  data  necessary  for 
conducting  the  life-cycle  cost  analysis. 

The  analysis  conducted  in  support  of 
this  proposed  rule  has  been  revised 
based  on  data  from  the  1997  RECS 
rather  than  the  1993  RECS. 

3.  Equipment  Lifetime 

Virginia  Power,  EEI,  ARI,  Unico, 

Rheem  Co.,  and  Trane  commented  that 
the  average  equipment  lifetime  of  18.4 
years  assumed  in  the  Supplemental 
ANOPR  was  incorrect,  and  suggested  an 
actual  lifetime  between  12  and  15  years. 
(Virginia  Power,  No.  27  at  2;  EEI,  No.  20 
at  10;  ARI,  No.  48  at  3;  Unico,  No.  34 
at  3;  Lux,  Rheem  Co,,  Transcript,  p.  165; 
Foster,  EEI,  Transcript,  p.  170; 

Crawford,  Trane,  Transcript,  p.  191; 
Wethje,  ARI,  Transcript,  p.  193).  EMPA 
asserted  that  the  leng^  of  first 
ownership  should  be  used  as  the  basis 
for  equipment  lifetime.  (EMPA,  No.  33 
at  3,  ScUeede,  EMPA,  Transcript,  p. 

162). 

NRDC,  ACEEE,  and  the  Vermont 
Energy  Investment  Corporation  (VEIC) 
all  believed  that  the  18.4  year 
equipment  lifetime  was  reasonable. 

They  reasoned  that  a  shorter  or  longer 
average  equipment  lifetime  would  result 
in  less  accurate  estimates  of  historical 
shipments.  ACEEE  added  that  imless 
manufacturers  can  provide  new  data, 
the  18.4  year  average  lifetime  should  be 
retained.  (NRDC,  No.  35  at  7-8;  ACEEE, 
No.  43  at  6-7;  VEIC,  No.  32  at  7). 

The  Department  notes  that  the  basis  of 
the  18.4  year  equipment  lifetime  was  a 
survey  conducted  on  more  than  2,100 
heat  pumps  in  a  seven  state  region  of 
the  U.S.13  The  survey  determined  not 
only  the  lifetime  of  a  complete  heat 
piunp  system,  but  the  life  of  the  original 
compressor  as  well.  Although  the 
system  lifetime  is  on  average  over  18 
years,  the  survey  also  showed  that  the 
original  compressor  lifetime  was,  on 
average,  14  years.  Thus,  the  survey 
indicated  that  essentially  all  heat  pump 
owners  replaced  their  original 
compressor  once  in  the  lifetime  of 
system. 

In  the  LCC  analysis  conducted  for  the 
Supplecnental  ANOPR,  we  did  not 
include  any  repair  costs  associated  with 
replacing  the  compressor.  But  since  the 
heat  pump  survey  clearly  indicates  that 
the  original  compressor  is  replaced  once 
in  a  system’s  life,  the  analysis  was 
revised  to  include  a  repair  cost  for  the 


13  “Bucher,  M.E.,  Grastataro,  C.M.,  and  Coleman, 
W.R.,  “Heat  Pump  Life  and  Compressor  Longevity 
in  Diverse  Climates.”  ASHRAE  Transactions,  1990. 
96(1):  p.  1567-1571. 


Federal  Register  /  VoL  65,  No.  194  /  Thursday,  October  5,  2000  /  Proposed  Rules 


59601 


compressor.  Conducting  the  analysis  in 
this  manner  retains  the  average  system 
lifetime  of  18.4  years  but  expliciUy 
addresses  the  replacement  cost  of  the 
compressor,  which  is  the  most 
expensive  component  of  a  system.  As 
indicated  by  the  survey  data,  the 
compressor  was  assumed  to  be  replaced 
in  the  14th  year  of  the  system’s  life.  In 
addition,  because  more  efficient  systems 
tend  to  use  more  efficient  and,  thus, 
more  expensive  compressors,  the 
compressor  replacement  cost  was 
assxuned  to  vary  with  system  efficiency. 

Although  the  revised  LCC  analysis 
assumed  an  18.4  year  average 
equipment  life  and  one  compressor 
replacement,  a  shorter  equipment 
lifetime  was  investigated  as  an 
alternative  scenario.  In  this  alternative 
scenario,  a  retirement  function  )delding 
an  average  lifetime  of  14  years  was  used 
and  compressor  replacement  costs  were 
not  considered.  The  shorter  equipment 
lifetime  is  plausible  assiuning  that  most, 
if  not  all,  consiuners  when  faced  with 
replacing  a  failed  compressor  would 
choose  to  replace  the  entire  system 
rather  than  replace  the  compressor  in  a 
relatively  old  system.  LCC  results  based 
on  both  the  18.4  year  and  14  year 
average  equipment  lifetimes  are 
provided  in  Section  VI  as  well  as 
Chapter  5  of  the  TSD. 

4.  Commercial  Applications 

NRDC,  ACEEE,  VEIC,  CEC,  and  the 
Northwest  Power  Planning  Council 
(NPPC)  commented  that  DOE  shorild 
analyze  the  application  of  residential 
central  air  conditioners  and  heat  pumps 
(i.e.,  single-phase  equipment)  in 
commercial  buildings.  All  stated  that 
there  is  a  significant  portion  of  this  type 
equipment  being  used  in  small 
commercial  buildings.  They  argued  that 
since  the  energy  use  patterns  in 
conunercial  buildings  are  distinctly 
different  than  those  in  households,  the 
analysis  should  include  residential 
equipment  use  in  commercial 
applications.  (NRDC,  No.  35  at  12-13; 
ACEEE,  No.  43  at  2;  VEIC,  No.  32  at  6- 
7;  CEC,  No.  47  at  8;  Tom  Eckman,  NPPC, 
Transcript,  p.  166). 

EEI  requested  clarification  as  to  how 
the  commercial  application  analysis  was 
conducted  for  the  Department’s  January 
14,  2000,  LCC  Sensitivity  Analysis.  (EEI, 
No.  20  at  10). 

For  today’s  proposed  rule,  the  use  of 
residential  equipment  in  commercial 
buildings  was  analyzed  assuming  that 
10%  of  all  central  air  conditioners  and 
heat  piunps  are  used  in  commercial 
applications.  This  figure  is  based  on 
ARI’s  estimate  that  approximately  10% 
of  single-phase  air  conditioning  and 
heat  pump  shipments  are  used  in 


commercial  buildings.  The  annual 
energy  consumption  of  commercially 
applied  air-conditioning  and  heat  pump 
equipment  was  based  on  the  simulation 
of  77  nationally  representative 
commercial  buildings  consistent  with 
the  approach  and  assmnptions  utilized 
to  develop  the  American  Society  of 
Heating,  Refrigerating  and  Air- 
Conditioning  Engineers’  (ASHRAE) 
Standard  90.1-1999.  Both  average  and 
marginal  electricity  rates  were 
developed  by  matching  a  set  of 
commercial  electric  utility  tariffs  to  the 
above  simulated  building  loads  and 
demands. 

The  LCC  spreadsheet  models  were 
modified  so  that  commercial  buildings 
with  their  corresponding  annual  energy 
consumption  and  marginal  and  average 
electricity  costs  represent  10%  of  the 
entire  residential  and  commercial 
building  population.  Complete  details 
on  the  procedure  to  incorporate 
commercial  applications  are  included  in 
Chapter  5  of  the  TSD. 

5.  Marginal  Electricity  Prices 

NRDC,  ACEEE,  CEC,  PG&E,  NPCC, 
and  ASE  commented  that  the 
Supplemental  ANOPR  analysis 
underestimated  futiue  marginal 
electricity  prices.  Several  of  the 
comments  stated  the  belief  that 
deregulation  of  the  electric  utility 
industry  would  result  in  greater 
volatility  of  electricity  pricing  that 
eventually  would  translate  into  higher 
electricity  prices  during  peak  power 
periods.  (Gtoldstein,  NRDC,  Transcript, 
p.  175;  ACEEE,  No.  43  at  6;  CEC,  No.  47 
at  8;  PG&E,  No.  31  at  6-7;  Eckman, 
NPPC,  Transcript,  pp.  167-168;  Prindle, 
ASE,  Transcript,  p,  168). 

ARI  and  EEI  were  not  convinced  that 
a  deregulated  electric  utility  industry 
would  result  in  higher  electricity  prices 
in  the  future.  ARI  noted  that  under  a 
peak  pricing  scenario  consumers  may 
decline  to  operate  their  air-conditioning 
equipment  to  avoid  incurring  high 
electricity  bills.  EEI  added  that 
currently,  there  is  no  mechanism  to 
capture  utility  capital  costs  for 
providing  peak  power  in  residential 
pricing.  (Wethje,  ARI,  Transcript,  pp. 
168-169;  Foster,  EEI,  Transcript,  pp. 
169,  175-176). 

The  current  method  for  establishing 
marginal  electricity  prices  only  allows 
for  defining  marginal  prices  for  those 
years  in  which  data  are  available.  In  the 
case  of  residential  pricing,  the  data  for 
establishing  marginal  prices  (the  1997 
RECS)  was  taken  firom  the  year  1997. 
The  same  can  be  said  for  commercial 
buildings.  The  utility  tariffs  used  to 
establish  marginal  prices  (as  described 
earlier)  were  collected  in  the  year  1997. 


On  average,  residential  marginal  prices 
for  households  with  central  air 
conditioners  are  3%  lower  than  average 
rates  while  for  households  with  heat 
pumps  marginal  prices  are  7%  lower. 
Space-cooling  marginal  prices  in 
commercial  buildings  are  on  average  2% 
greater  than  average  commercial  rates. 
Future  marginal  prices  were  in  turn 
based  upon  the  Reference  Case 
electricity  price  forecast  from  the 
AE02000.  The  Reference  C.ase  forecasts 
declining  electricity  rates  through  the 
year  2020.  Althou^  it  is  certainly 
possible  that  future  electricity  rates  may 
increase  in  a  deregulated  climate,  the 
evidence  to  date  (i.e.,  residential 
marginal  prices  are  actually  lower  than 
average  rates  and  AEO  2000  forecasts 
project  declining  electricity  rates) 
convinces  us  that  oxir  cmrent  methods 
for  establishing  marginal  prices  are 
reasonable.  To  state  that  futvire  prices 
may  decrease  or  increase  is  speculative. 
Even  in  the  case  of  commercial 
buildings  where  demand  pricing  already 
exists,  marginal  prices  are  only  2% 
greater  than  average  electricity  rates. 

This  reenforces  our  conviction  to  keep 
our  current  methodology  for 
establishing  marginal  prices.  However, 
the  Department  seeks  comments  on  its 
methodology  and  data  for  determining 
the  appropriate  marginal  energy  costs  to 
use  in  future  analysis. 

6.  Forecast  of  Futxire  Electricity  Prices 

EMPA  asserted  that  the  ETA’s  forecast 
of  electricity  prices  as  found  in  the 
Annual  Energy  Outlook  underestimates 
the  future  drop  in  electricity  rates. 
(EMPA,  No.  33  at  2-3;  Schleede,  EMPA, 
Transcript,  p.  185).  Don  Dasher  stated 
that  any  forecast  of  electricity  prices 
should  capture  the  futiuB  use  of 
renewable  energy  and  emerging 
technologies  for  generating  power. 
(Dasher,  Transcript,  pp.  192-193). 

Future  marginal  prices  are  based  upon 
the  Reference  Case  electricity  price 
forecast  from  the  AEO  2000.  The 
Reference  Case  forecasts  declining 
electricity  rates  through  the  year  2020. 
Although  it  is  certainly  possible  that 
future  electricity  rates  may  increase  in 
a  deregulated  climate,  the  evidence  to 
date  (i.e.,  residential  marginal  prices  are 
actually  lower  than  average  rates  and 
current  AEO  forecasts  project  declining 
electricity  rates)  leads  us  to  believe  that 
our  current  methods  for  establishing 
future  marginal  prices  are  reasonable. 

In  addition  to  the  Reference  Case, 
DOE  analyzed  the  effects  of  two  other 
energy  price  forecasts,  the  AEO  2000 
High  Growth  and  Low  Growth  cases. 
(See  TSD,  Chapter  5.) 
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7.  Discoimt  Rates 

NRDC,  ACEEE,  VEIC,  PG&E,  and  CEC 
believe  that  the  discoimt  rate  used  in 
the  Supplemental  ANOPR  analysis  was 
too  hi^.  Their  primary  criticism 
pertained  to  the  breakdown  of  finance 
methods  which  were  assumed  for 
establishing  the  discount  rate.  The 
Supplemental  ANOPR  analysis  assumed 
that  35%  of  consumers  pvirchasing  a 
central  air  conditioner  or  heat  pump 
used  a  credit  card  to  finance  their 
purchase.  The  comments  argued  for  a 
much  lower  percentage  and  cited  a 
recent  PG&E  survey  that  demonstrated 
that  only  5%  of  consumers  used  credit 
cards.  VEIC  also  cited  a  survey  by 
Potomac  Electric  Power  Company 
(PEPCO)  that  reported  lower  purchases 
with  credit  cards.  (NRDC,  No.  35  at  10- 
11;  ACEEE,  No.  43  at  3;  VEIC.  No.  32  at 
3-4;  Neme,  VEIC,  Transcript,  pp.  186- 
187;  PG&E,  No.  31  at  7;  CEC,  No.  47  at 
7).  Counter  to  the  above  assertion,  Trane 
maintained  that  the  Supplemental 
ANOPR’s  assimiption  regarding  the 
percentage  of  consumers  using  credit 
cards  to  purchase  equipment  was 
correct,  based  on  the  number  of 
consumers  in  the  U.S.  that  carry  credit 
card  debt.  (Crawford,  Trane,  Transcript, 
p.  191-192).  EEI  commented  that  the 
interest  rates  associated  with  credit  card 
and  cash  piuchases  needed  to  be 
revisited.  (EEI,  No.  20  at  6).  EMPA 
asserted  that  with  higher  cost  air 
conditioners,  consumers’  after  tax 
income  would  be  reduced,  requiring 
them  to  forego  the  purchase  of  various 
household  necessities  such  as  food, 
clothing,  and  shelter.  (EMPA,  No.  33  at 
3). 

The  Department  performed  an 
extensive  review  and  revision  to  the 
methodology  that  determines  consumer 
discoimt  rate.  The  Supplemental 
ANOPR  established  the  share  of  various 
finance  methods  used  for  purchasing 
air-conditioning  equipment  and 
determined  the  associated  interest  rates 
for  each  of  the  finance  methods.  For 
equipment  obtained  through  the 
purchase  of  a  new  home,  second 
mortgage,  or  home  equity  lines  of  credit, 
this  approach  is  reasonable.  But  for 
purchases  made  to  replace  old  or  failed 
equipment  where  cash  or  some  form  of 
credit  is  used  to  finance  the  acquisition, 
we  determined  it  more  appropriate  to 
establish  how  the  purchase  affects  a 
consumer’s  overall  household  financial 
situation.  For  example,  even  though  the 
purchase  might  be  financed  through  a 
dealer  loan  or  some  other  low  interest 
financing  vehicle,  the  more  probable 
effect  of  the  purchase  is  to  either  cause 
the  consumer  to  incur  additional  credit 
card  debt  or  forego  their  investment  in 


some  type  of  savings-related  asset.  Cash 
that  was  once  available  to  either  pay  for 
household  necessities  or  to  invest  in  an 
asset  like  the  stock  market  or  a  simple 
savings  account  now  must  be  earmarked 
to  pay  off  the  equipment  purchase  loan, 
thus,  either  causing  the  consumer  to 
incur  additional  credit  card  debt  or  to 
lose  the  opportunity  to  earn  income 
fi'om  their  assets.  For  today’s  proposed 
rule,  we  have  decided  to  use  ffie  above 
methodology  for  defining  the  discount 
rate  for  central  air  conditioner  and  heat 
pump  purchases.  The  1998  Survey  of 
Consumer  Finemces  (SCF)  was  used  to 
estimate  the  percentage  of  households 
that  used  second  mortgages  to  finance 
their  equipment  purchase  as  well  as 
those  households  that  either  would 
incur  more  credit  card  debt  or  be  forced 
to  forgo  their  normal  course  of 
investing.  Data  from  the  Air 
Conditioning,  Heating,  and  Refrigeration 
News  (December  12, 1998)  established 
the  percentage  of  shipment  going  to  new 
homes. 

After  establishing  the  share  captured 
by  each  finance  method,  the  range  of 
interest  rates  due  to  each  method  were 
developed.  The  1998  SCF  established 
the  range  of  interest  rates  for  new  home 
mortgages,  second  mortgages,  and  credit 
cards.  Rates  of  return  on  certificates  of 
deposit,  savings  bonds,  and  bonds  were 
based  on  historical  interest  rates.  A 
weighted-average  discount  rate  of  5.6% 
is  calculated  from  the  mean  interest 
rates  for  each  finance  method.  A  more 
detailed  discussion  of  the  data  sources 
and  how  the  interest  rates  were  derived 
is  found  in  Chapter  5  of  the  TSD. 

8.  Percentage  of  Households  With  LCC 
Savings 

For  the  Supplemental  ANOPR,  all 
consumers  having  an  LCC  increase 
resulting  from  the  standard  were 
considered  to  be  adversely  impacted. 
Several  comments  expressed  concern  on 
how  we  would  use  this  information  on 
adverse  consiuner  impacts  in  selecting 
minimum  efficiency  standards.  ARI, 
Unico  and  EMPA  asserted  that  a 
majority  of  households  would  need  to 
benefit  from  the  standard  in  order  to 
justify  its  selection.  (ARI,  No.  48  at  5; 
Unico,  No.  34  at  3;  EMPA,  No.  33  at  2). 
NRDC  stated  that  the  percentage  of 
households  with  LCC  savings  or  costs 
relative  to  the  baseline  level  should  not 
be  a  criterion  in  basing  a  standard’s 
economic  justification.  NRDC  stated  that 
variations  in  electricity  pricing  make  it 
nearly  impossible  to  determine 
consumer  costs  on  a  disaggregated  level. 
(NRDC,  No.  35  at  12-15).  PG&E 
conunented  that  the  percentage  of 
households  at  any  particular  standard 
level  with  net  LCC  costs  actually 


overstates  the  significance  of  the 
negative  LCC  impacts.  Most  consumers 
experience  LCC  increases  of  only  a  few 
dollars  over  the  life  of  the  equipment. 
(PG&E,  No.  31  at  8). 

The  Department  agrees  with  PG&E’s 
comment  and  in  formulating  today’s 
proposed  rule,  DOE  has  redefined  the 
criteria  for  determining  negative 
impacts.  Noting  that  the  baseline  LCC  is 
approximately  $5,000  for  central  air 
conditioners  and  $10,000  for  heat 
pumps,  previously  all  consumers 
incurring  an  LCC  increase  as  small  as 
$10  were  considered  to  be  adversely 
impacted  by  an  increase  in  the  standard. 
In  the  revised  LCC  analysis,  the 
Department  defines  consumers  impacts 
as  follows:  consumers  who  achieve 
significant  net  LCC  savings  (i.e.,  LCC 
savings  greater  than  2%  of  the  baseline 
LCC),  consumers  who  are  impacted  in 
an  insignificant  manner  by  having  either 
a  small  reduction  or  small  increase  in 
LCC  (i.e.,  within  ±2%  of  the  baseline 
LCC),  or  consiuners  who  achieve  a 
significant  net  LCC  increase  (i.e.,  an  LCC 
increase  exceeding  2%  of  the  baseline 
LCC).  Consequently,  only  consumers 
(both  residential  and  commercial) 
having  an  LCC  increase  greater  than  2% 
of  the  baseline  are  considered  to  be 
negatively  impacted. 

9.  Regional  Analysis 

At  the  December  9, 1999,  public 
workshop,  NRDC  and  CEC  requested 
further  information  on  region^ 
distributions  of  households  with  net 
LCC  savings  or  costs  relative  to  the 
regional  baseline  level.  (Goldstein, 
NRDC,  Transcript,  pp,  188-189;  Martin, 
CEC,  Transcript,  p.  274).  The 
Department  responded  by  conducting 
additional  analysis,  which  was  posted 
to  our  web  site  on  January  14,  2000,  and 
included  LCC  analysis  disaggregated  by 
region  into  census  divisions.  From  this 
regional  analysis  it  could  be  determined 
how  different  parts  of  the  country 
would  be  impacted  by  an  increase  in  the 
minimum  efficiency  standard. 

10.  Rebuttable  Payback 

EEI  asked  why  the  rebuttable  payback 
period  is  not  determined  with  annual 
energy  use  data  from  RECS.  They  also 
requested  clarification  as  to  how 
rebuttable  payback  periods  will  factor 
into  the  decision  to  select  a  new 
minimiun  efficiency  standard.  (EEI,  No. 
20  at  7-8). 

As  prescribed  by  section 
325(o)(2)(B)(iii)  of  EPCA,  the  rebuttable 
payback  period  is  calculated  under  the 
applicable  test  procedure.  Thus,  all 
rebuttable  payback  periods  are  based  on 
an  annual  energy  consumption  that  is 
determined  through  the  current 
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Department  of  Energy  test  procedure  for 
central  air  conditioners  and  heat  pvunps. 
The  resulting  annual  enei^  use  as 
determined  by  the  lest  procedure  is 
significantly  greater  than  what  is 
indicated  by  REGS.  Thus,  the  rebuttable 
payback  periods  are  significantly  shorter 
than  those  based  on  the  REGS  aimual 
energy  consumption  data. 

The  rebuttable  presumption  test  does 
not  consider  the  full  range  of  impacts  of 
standards,  including  manufacturer 
impacts  and  energy  savings.  Therefore, 
the  Department  bases  its  decision 
primarily  on  the  seven  factors  specified 
in  section  325(o)  of  the  Act. 

11.  Sensitivity  Analyses 

AGEEE  recommended  that  several 
sensitivity  analyses  be  conducted  to 
determine  how  the  LGG  varies  with 
changes  in  certain  input  variables. 
(Nadel,  AGEEE,  Transcript,  pp.  233- 
236;  AGEEE,  No.  43  at  10).  NRDG  also 
requested  some  of  the  sensitivity 
analyses  described  by  AGEEE.  (NRDG, 
No.  35  at  12-13).  Trane  went  on  the 
record  as  not  endorsing  all  of  AGEEE’s 
requested  sensitivities.  (Grawford, 

Trane,  Transcript,  p.  237). 

We  conducted  several  of  the 
requested  LGG  sensitivity  analyses,  as 
well  as  the  previously  described 
regional  analyses,  and  posted  the  results 
to  our  web  site  on  January  14,  2000.  The 
sensitivities  examined  how  the  LGGs  for 
central  air  conditioners  and  heat  pumps 
were  impacted  by  changes  in  the 
following:  dealer  markups,  builder 
markups,  repair  costs,  lifetime, 
emerging  technologies,  and  the  use  of 
single-phase  central  air  conditioning 
and  heat  pump  equipment  in 
commercial  applications.  Of  the 
sensitivities  examined,  the  assumption 
of  fixed  margins  (i.e.,  no  variation  in  the 
difference  between  the  equipment  price 
to  the  consumer  and  the  cost  to 
manufacture  with  increased  efficiency) 
had  the  largest  impact  on  the  LGG 
results.  Ghemges  in  the  lifetime  had  a 
noticeable  affect  but  not  the  same  order 
of  magnitude  as  the  fixed  margin 
assumption.  All  other  sensitivities  had 
only  minor  impacts  on  the  LGG  results. 

In  preparing  the  sensitivity  analyses, 
we  foimd  reason  to  revise  our 
assumptions  regarding  markups, 
compressor  replacement,  and 
commercial  applications.  Those 
revisions  are  incorporated  into  the 
analysis  that  supports  today’s  proposed 
rule  and  are  discussed  elsewhere  in  this 
Section. 


C.  Shipments  Analysis 

1.  Forecasted  Housing  Shifts 

Both  the  OEO  and  NPPG  stated  that 
there  will  likely  be  significant  shifts  in 
regional  housing  populations.  For 
example,  futme  housing  shifts  may 
result  in  more  housing  in  warmer 
weather  climates  where  central  air 
conditioning  is  more  prevalent  and  used 
more  often,  thus,  impacting  the  nation’s 
future  space-conditioning  energy  use. 
Since  the  Shipment  Analysis  does  not 
account  for  regional  housing  shifts,  OEO 
and  NPPG  request  that  it  be  accounted 
for  in  the  analysis.  (Stephens,  OEO, 
Transcript,  pp.  171-172;  and  Eckman, 
NPPG,  Transcript,  pp.  216-217). 

Preliminary  analysis  of  regional 
housing  shifts  has  been  examined  and 
determined  to  have  a  relatively  small 
effect  (i.e.,  a  maximum  change  of  2%  in 
the  cumulative  amount  of  monetary 
energy  savings).  This  is  primarily  due  to 
the  large  size  of  the  housing  stock  and 
the  fact  that  changes  in  the  housing 
stock  occur  over  a  long  time  scale 
resulting  in  slow  changes  in  regional 
housing  shifts.  A  preliminary  analysis  of 
historical  housing  data  coupled  with 
worst  case  forecasts  of  regional  housing 
and  air-conditioning  market  share  shifts 
demonstrated  the  small  impact  on 
national  NPV  due  to  changes  in  regional 
housing. 

Newhousing  starts  are  only  about  2% 
of  existing  housing  stock  and  this  is 
forecast  to  decrease  to  about  1%  of 
housing  stock  by  2030.  Historical  data 
over  the  period  from  1980  to  1990 
showed  the  shift  in  regional  shares  of 
housing  stock  changed  by  less  than  2% 
(decreased  by  1.2%  and  1.7%  in  the 
Northeast  and  Midwest,  respectively, 
and  increased  by  1.7%  and  1.2%  in  the 
South  and  West,  respectively).  If  these 
changes  continue  at  a  steady  rate,  the 
housing  sheu'e  of  the  Northeast  will 
decrease  another  3.6%  over  three 
decades.  This  translates  to  a  relative 
decrease  of  17%  in  the  Northeast’s  air- 
conditioning  market  share.  If  the  entire 
loss  in  the  Northeast’s  market  share  goes 
to  that  portion  of  the  South  with  the 
highest  annual  energy  use  (Gensus 
Region  7),  the  absolute  market  share  of 
this  region  would  increase  from  15.7% 
to  17.7%.  The  result  of  this  change  is 
that  the  dollar  value  of  energy  savings 
at  a  12  SEER  standard  level  would 
increase  from  $5.73  billion  to  $5.85 
billion,  or  about  a  2%  increase  in  the 
dollar  energy  savings.  The  actual  impact 
on  dollar  savings  would  likely  be  less 
than  half  of  this  because  the  above 
housing  shift  was  assumed  to  be 
immediate  and  to  the  highest  energy  use 
area  of  the  South.  As  a  result,  the  actual 
impact  would  likely  be  less  than  1%  on 


the  dollar  value  of  the  energy  savings. 

For  these  reasons,  the  Department  has 
not  revised  its  Shipments  Analysis  to 
account  for  shifts  in  regional  housing 
populations. 

2.  Elasticities 

Both  AGEEE  and  NRDG  note  that  the 
purchase  price  elasticities  are  based  on 
data  fi-om  the  1970s  and  are  likely  no 
longer  applicable  to  current  market 
conditions.  Both  stated  that  price 
elasticities  should  be  developed  ft-om 
more  recent  data.  (AGEEE,  No.  43  at  10; 
Nadel,  AGEEE,  Transcript,  p.  211; 
Goldstein,  NRDG,  Transcript,  pp.211- 
212). 

This  has  been  corrected  for  in  the 
analysis  underlying  today’s  proposed 
rule.  We  have  calibrated  elasticity  for 
price  relative  to  household  income,  with 
historical  data  from  1970  to  1996.  It  is 
worth  noting  that  for  forecasting  future 
shipments,  consumer  purchase 
decisions  are  based  upon  sensitivities  to 
changes  in  product  life-cycle  cost 
relative  to  income.  Life-cycle  cost 
changes  are  dependent  on  the  purchase 
price  and  the  present  worth  of  operating 
cost  savings.  Operating  cost  savings  are 
in  turn  dependent  on  electricity  prices. 
As  electricity  prices  are  forecasted  to 
decrease  over  time  (based  on  the  Aimual 
Energy  Outlook  2000),  operating  cost 
savings  due  to  a  particular  increase  in 
equipment  efficiency  will  in  turn 
decrease  over  time  and  have  less  of  an 
impact  on  consumer  purchase 
decisions. 

Usage  elasticity  expresses  how 
changes  in  equipment  efficiency 
resulting  from  higher  standards  changes 
consumer  behavior  regarding  air 
conditioners  and  heat  pumps  usage. 
Because  of  lower  operating  costs, 
consumers  may  change  thermostat 
settings  and/or  operate  the  systems  for 
longer  hours  to  achieve  greater  comfort. 
Direct  evidence  of  the  magnitude  of  this 
effect  is  limited  and  the  Department  is 
interested  in  receiving  comments.  One 
study  indicated  that  in  summer 
months  consumers  may  take  1-2%  of 
the  cooling  energy  savings  back  in 
increased  usage,  and  9-13%  in  winter 
months.  Usage  elasticity  has  not  been 
considered  in  the  current  analysis  but 
will  be  considered  in  the  Final  Rule. 

3.  Equipment  Efficiency 

Several  comments  received 
questioned  the  use  of  a  weighted- 
average  equipment  efficiency  equaling 
the  SEER  of  the  standard  level  for 


Jeffrey  A.  Dubin,  Allen  K.  Miedema,  and  Ram 
V.  Chandran,  1986.  “Price  effects  of  energy-efficient 
technologies:  a  study  of  residential  demand  for 
heating  and  cooling,”  Rand  Journal  of  Economics, 
Vol  17,  No.  3,  Autumn,  pp  310-324. 
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forecasting  shipments  and  national 
energy  savings.  All  asserted  that  in  the 
event  of  an  increase  in  the  minimum 
efficiency  standard,  the  actual  weighted- 
average  efficiency  of  equipment  in  the 
marketplace  would  be  greater  than  the 
minimum  efficiency  standard.  For 
example,  if  a  12  SEER  standard  was  set 
as  the  new  minimum,  the  weighted- 
average  efficiency  would  be  equal  to  a 
value  which  was  greater  than  12  SEER. 
(Neme,  VEIC,  Transcript,  pp.  214,  226- 
227;  Nadel,  ACEEE,  Transcript,  p.  228; 
NRDC,  No.  35  at  8-9;  PG&E,  No.  31  at 
6-7). 

The  Department  has  modified  several 
assumptions  with  regard  to  futiue 
equipment  efficiencies.  The  Shipments 
Model  no  longer  simply  forecasts  a 
weighted-average  equipment  efficiency, 
but  rather,  an  actual  distribution  of 
efiiciencies  i.e.,  the  percentage  of 
shipments  which  occur  in  incremental 
SEER  bins  over  the  range  of  the 
minimum  standeud  10  to  18  SEER). 

Also,  as  discussed  in  Section  IV,  three 
efficiency  scenarios  are  provided  to 
model  futiure  equipment  efficiencies. 

The  impact  of  the  three  different 
scenarios  on  national  energy  savings 
and  national  net  present  values  are 
discussed  in  Section  VI. 

EEI  asked  the  reason  for  assuming  the 
weighted-average  efficiency  remains 
fixed  at  the  same  SEER  level  fi’om  the 
year  1997  to  the  assumed  effective  date 
of  standard  (2006).  (EEI,  No.  20  at  7-8). 
Historical  data  ft’om  the  years  1994 
through  1997  indicate  that  shipment- 
weighted  efficiencies  have  remained 
essentially  flat.  As  a  result,  weighted- 
average  efficiencies  were  assumed  to 
remain  constant  firom  1997  through 
2006. 

4.  Fuel  Switching 

EEI,  York,  Virginia  Power  and 
Southern  Company  stated  that  shipment 
forecasts  must  accoimt  for  any  fuel 
switching  that  might  occur  as  a  result  of 
increased  heat  pump  prices  to  the 
consumer.  The  concern  is  that  an 
increase  in  the  total  installed  price  of  a 
heat  pump  would  cause  some 
consiuners  to  choose  a  gas-space  heating 
appliance  rather  than  an  electric  heat 
pump.  (Foster,  EEI,  Transcript,  p.263; 
Madera,  York,  Transcript,  p.264; 

Virginia  Power,  No.27  at  2-3;  Southern 
Company,  No.  29  at  1-2).  ACEEE  stated 
that  any  incorporation  of  fuel  switching 
into  the  Shipments  Model  must  account 
for  future  changes  in  gas-fired  space¬ 
heating  minimum  efficiency  standards. 
(Nadel,  ACEEE,  Transcript,  p.266). 

Our  examination  of  the  historical  data 
tends  to  indicate  that  the  relative 
installed  price  of  heat  pumps  is  not  the 
primary  driver  in  heat  pump  vs.  gas 


furnace  purchase  decisions.  The  more 
important  factor  in  these  decisions 
seems  to  be  the  availability  of  gas 
ser\dce.  In  the  middle  1980’s,  there  was 
a  large  peak  in  gas  prices  relative  to 
electricity,  but  only  a  small,  delayed 
increase  in  the  relative  market  share  of 
heat  pumps.  Besides  this  one  historical 
event,  the  relative  mcuket  share  of  heat 
pumps  has  been  relatively  constant  from 
1977  to  the  present. 

D.  National  Energy  Savings  Analysis 

Changes  to  the  LCC  assumptions 
impact  the  NES  and  the  National  Net 
Present  Value  (NPV)  analyses  directly  as 
the  NES  analysis  uses  the  same  basic 
data  as  the  LCC  analysis  for  the  energy 
use  and  cost  of  the  central  air- 
conditioning  and  heat  pump  equipment. 

As  previously  mentioned,  estimates  of 
NES  and  NPV  ^so  depend  on  the 
distribution  of  product  efficiencies 
among  units  sold  after  a  stemdard  takes 
effect  in  the  marketplace.  For  the 
Supplemental  ANOPR,  the  assumed 
product  efficiency  distribution  was 
based  on  a  weighted-average  equipment 
efficiency  equal  to  the  SEER  of  the  new 
standard  level. 

1.  Uncertainty  in  NES  Results 

EEI  believes  that  due  to  the 
uncertainty  in  the  electric  utility 
industry  and  its  impact  on  future 
electricity  prices  it  is  more  appropriate 
to  represent  the  NES  results  with  some 
degree  of  imcertainty.  (EEI,  No.  20  at  8). 

Although  NES  results  presented  in  the 
Supplemental  ANOPR  were  based  only 
on  electricity  price  estimates  from  the 
Reference  Case  forecast  firom  the  1999 
Annual  Energy  Outlook,  ovu*  NES 
spreadsheets  have  provided  users  with 
five  different  options  for  estimating 
futiue  electricity  prices;  1999  AEO 
Reference  Case  forecast,  1999  AEO  High 
Growth  Case  forecast,  1999  AEO  Low 
Growth  Case  forecast,  1998  Gas 
Research  Institute  (GRI)  forecasts,  and 
constant  electricity  prices.  Providing  a 
number  of  options  for  forecasting  future 
prices  recognizes  the  uncertainty  in  the 
electric  utility  industry  and  how  that 
uncertainty  can  impact  the  NES  results. 
The  NES  uses  single  point  values  rather 
than  ranges  as  used  in  LCC; 
consequently,  NES  provided  single 
point  results  rather  than  a  range. 
However,  in  order  to  account  for  the 
uncertainty  in  electricity  price  forecasts, 
DOE  evaluated  three  energy  price 
scenarios  in  the  NES.  The  NES 
Spreadsheets  have  been  made  available 
to  all  interested  parties  via  oiu  web  site 
to  facilitate  analysis  of  sensitivities  for 
assumptions  different  them  those  for  the 
Supplemental  ANOPR.  For  today’s 
proposed  rule,  we  continue  to  provide 


the  same  options  for  forecasting  future 
electricity  prices  with  the  exception  that 
AEO  1999  forecasts  have  been  replaced 
with  those  from  the  AEO  2000  as  well 
as  the  five  options  for  energy  prices  as 
described  above. 

2.  Site-to-Source  Conversion 

Both  the  Southern  Company  and  EEI 
questioned  the  validity  of  the  site-to- 
source  conversions  used  in  the  NES 
spreadsheet  model.  The  Southern 
Company  and  EEI  asserted  that 
hydroelectric  power  and  renewable 
forms  of  electric  energy  are  assigned 
fossil  fuel-fired  power  plant  heat  rates. 
(Southern  Company,  No.  29  at  4—5;  EEI, 
No.  20  at  7). 

We  estimated  the  effects  of  proposed 
central  air  conditioner  and  heat  pump 
standard  levels  on  both  the  gas  and 
electric  utility  industries  using  a  variant 
of  DOE/EIA’s  NEMS-BRS,  together  with 
some  exogenous  calculations. NEMS- 
BRS  is  used  to  determine  site-to-source 
conversion  factors  and  does  not  assign 
fossil-fuel-fired  power  plant  heat  rates 
to  hydroelectric  or  renewable  power 
plants.  The  site-to-somce  conversion 
factors  used  in  the  Supplemental 
ANOPR  are  average  annual  values  for 
the  residential  sector.  The  average 
conversion  factors  are  based  on  il 
forms  of  electricity  generation  with  their 
corresponding  heat  rates  [e.g.,  heat  rates 
are  assigned  to  fossil-fuel  fired  power 
plants  which  are  much  different  than 
those  assigned  to  other  types  of  power 
plemts).  As  a  result,  the  site-to-source 
conversion  factors  are  significantly 
lower  than  if  all  power  plants  were 
assigned  the  heat  rates  associated  with 
fossil  fuel-fired  power  plants.  For 
today’s  proposed  rule,  site-to-source 
conversion  factors  are  based  on 
recommendations  of  the  Advisory 
Committee  on  Appliance  Energy 
Efficiency  Standards.  In  this  analysis, 
heat  rates  are  based  on  determining  how 
a  deviation  in  national  energy 
consumption  due  to  standards  impacts 
the  type  of  electricity  generation.  In 
other  words,  heat  rates  are  based  on 
those  power  plants  which  are  avoided 
as  a  result  of  the  standard. 


^®For  more  information  on  NEMS,  please  refer  to 
the  U.S.  Department  of  Energy,  Energy  Information 
Administration  documentation.  A  useful  summary 
is  National  Energy  Modeling  System;  An  Overview 
1998,  D0E/EIA-0581(98),  February,  1998.  DOE/EIA 
approves  use  of  the  name  NEMS  to  describe  only 
an  official  version  of  the  model  without  any 
modification  to  code  or  data.  Because  our  analysis 
entails  some  minor  code  modifications  and  the 
model  is  run  under  various  policy  scenarios  that  are 
variations  on  DOE/EIA  assumptions,  the  name 
NEMS-BRS  refers  to  the  model  as  used  here  (BRS 
is  DOE’S  Building  Research  and  Standards  office, 
under  whose  aegis  this  work  has  been  performed). 
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E.  Consumer  Sub-Group  Analysis-Low 
Income  Renters 

NRDC  stated  that  impacts  on  low- 
income  renters  should  he  investigated, 
because  such  renters  do  not  purchase 
their  space-conditioning  equipment  and 
they  have  no  choice  as  to  the  efficiency 
of  the  equipment  which  is  used  to 
space-condition  their  home.  (NRDC,  No. 
35  at  9). 

We  have  investigated  the  economic 
impact  of  standards  on  low-income 
households,  and  have  included  such 
impacts  in  section  VI.D.7  of  today’s 
proposed  rule  and  in  Chapter  10  of  the 
TSD.  But  we  have  not  investigated  the 
impacts  on  low-income  renters 
separately.  Renters  at  each  income  level 
are  considered  to  have  the  same  choice 
in  efficiency  as  new  home  purchasers  at 
the  same  level.  Regardless  of  whether  a 
household  is  occupied  hy  an  owner  or 
a  renter,  we  implicitly  assume  that  the 
occupant  incurs  all  costs  of  ownership, 
either  directly  or  through  rent 
payments.  Therefore,  we  believe  that 
our  consideration  of  low  income 
households  generally  applies  to  renters 
as  well  as  owners. 

F.  Utility  and  Environmental  Analysis 
1,  Peak  Power  Impacts — Reliability 

The  CEC  raised  concerns  over  peak 
power  by  stating  that  the  western  region 
of  the  U.S.  will  soon  face  a  capacity 
shortfall  which  will  necessitate 
reductions  in  peak  demand  (CEC,  No.  47 
at  2-4).  Leon  Neal,  Advanced  Energy 
Corporation  (AEC),  stated  that  because 
of  a  relationship  between  SEER,  EER, 
and  equipment  capacity  which  is  not 
captured  by  using  only  the  “nominal  3 
ton’’  imit  and  SEER  analyses,  there  were 
important  factors  not  ad^essed  in  the 
DOE  analysis.  They  argued  that  with 
larger  capacity  units  at  higher  SEER,  it 
is  economic  for  manufacturers  to  use 
multi-compressor  units  and  multi-speed 
compressor  imits,  which  results  in  a 
penalty  in  EER.  They  noted  major 
national  trends,  i.e.,  increasing  average 
size  of  residential  dwellings,  the 
tendency  to  sell  bigger  systems  to 
increase  profits  and  compensate  for 
poor  installations,  and  the  distrust  of 
contractors  for  higher  efficiency 
equipment.  (AEC,  No.  17  at  1).  EEI 
stated  that  the  consideration  of  peak 
power  impacts  in  setting  new  efficiency 
standards  departs  from  the  Department’s 
statutory  mandate.  (Foster,  EEI, 
Transcript,  p.  176). 

With  regard  to  AEC’s  concern  that  an 
increase  in  the  efficiency  standard 
would  be  accompanied  by  an  increased 
air-conditioning  power  demand,  we  are 
not  convinced  that  this  situation  would 
occur.  Over  the  last  20  years,  while 


shipment-weighted  efficiency  has. 
continually  increased,  usage  has 
remained  relatively  constant.  Therefore, 
we  see  no  reason  that  a  significant  jump 
in  system  usage  would  occur  in 
conjimction  with  higher  efficiency 
standards. 

Regarding  EEI’s  claim  that  the 
consideration  of  peak  power  impacts 
departs  firom  the  Department’s  statutory 
mandate,  section  325(o)(2)(B)(i)(VII)  of 
the  Act,  42  U.S.C.  6295(o)(2)(B)(i)(VII), 
allows  the  Secretary  to  consider  other 
factors  deemed  relevant  for  updating 
minimum  efficiency  standards, 
including  peak  power  impacts. 

2.  Quantitative  Assessment  of  Impacts 
on  Peak  Demand 

For  purposes  of  estimating  peak 
demand  impacts  from  an  increase  in  the 
central  air  conditioner  and  heat  pump 
energy  efficiency  standard,  we  are  using 
a  version  of  the  NEMS,  called  NEMS- 
BRS.  NEMS-BRS  is  run  similar  to  the 
AE02000  NEMS  except  that  central  air 
conditioner  emd  heat  pump  energy 
usages  are  reduced  by  the  amoimt  of 
energy  (electricity)  saved  due  to  the 
proposed  trial  standard  levels.  The 
input  of  energy  savings  are  obtained 
fi’om  the  NES  spreadsheet. 

NEMS  estimates  peak  power  impacts 
by  determining  the  reduction  in 
installed  generation  capacity  due  to  an 
increase  in  the  minimum  efficiency 
standard.  For  central  air  conditioners 
and  heat  pumps,  NEMS  uses  a  single 
nationally  representative  end-use  load 
shape  to  estimate  peak  power  impacts. 
The  overall  end-use  load  shape  is 
reduced  in  proportion  to  the  amount  of 
energy  savings  achieved  through  an 
increase  in  the  standard.  The  reduction 
in  power  demand  achieved  by  shaving 
the  end-use  load  shape  is  extrapolated 
to  a  national  scale  to  come  up  with 
nationally  representative  pe^  power 
impacts.  Thus,  NEMS  does  not  use  the 
equipment’s  EER  performance,  per  se,  to 
estimate  peak  power  impacts.  Rather, 
because  the  load  shape  is  shaved  in 
proportion  to  the  energy  savings,  the 
EER  is  implicitly  assumed  to  increase  in 
proportion  to  the  SEER. 

The  forecasted  peak  impacts  using 
NEMS-BRS  are  presented  in  Section  VI 
of  today’s  proposed  rule. 

3.  Qualitative  Assessment  of  Air 
Conditioning  Standards  Impact  on 
Power  System  Reliability 

We  also  recognize  that  reducing 
growth  in  electricity  demand  during 
peak  periods  may  improve  the 
reliability  or  tue  U.S.  electric  power 
system.  But  there  are  number  of  factors 
with  the  electric  power  system  itself 
that  may  overwhelm  any  effect  that  an 


improvement  in  residential  air 
conditioning  efficiency  might  offer. 

First,  investment  in  system  expansion 
has  fallen  behind  demand  growth,  and 
futme  development  may  be  limited  by 
siting  constraints.  Second,  industry 
restructuring  requires  the  development 
of  new  technologies,  operating 
procedures,  and  regulatory  structures  to 
meet  peak  demands.  And  third,  the 
strong  demand  expansion  of  recent 
years  may  well  continue  into  the  future. 
Within  this  environment,  the  potential 
benefits  of  a  central  air  conditioner  and 
heat  pump  standard  that  could  lower 
growth  in  peak  demand  could  be 
desirable.  But,  due  to  the  existing 
problems  with  the  electric  power  system 
described  above,  it  is  difficult  to  assess, 
in  quantitative  terms,  the  impact  of  an 
air  conditioner  standard  on  system 
reliability.  Thus,  in  addition  to  the 
planned  activities  to  improve  NEMS  to 
forecast  more  credible  peak  demand 
impacts,  we  plan  to  assess  the  reliability 
of  the  U.S.  electric  system  to  determine 
what  connection  exists  between  end-use 
peak  demand  reductions  and  system 
reliability.  The  assessment  will  focus  on 
three  areas:  (1)  Defining  reliability,  (2) 
historic  performance  of  the  utility 
system,  and  (3)  analyzing  near-  and 
long-term  utility  changes  and  how  they 
might  impact  reliability.  In  defining 
reliability,  we  will  use  typical  threats 
(e.g.,  weather,  tree  falls,  excess  load,  and 
inaccujrate  demand  foi^asts)  to  put 
system  reliability  into  context.  In 
addition,  industry  indices  for  the 
frequency  of  failures  and  the  number  of 
customers  affected  will  be  used.  With 
regard  to  historic  performance,  we  will 
attempt  to  analyze  the  history  of  system 
disturbances  and  estimate  their 
economic  consequences.  Finally,  we 
will  look  at  the  changes  occvuring  in  the 
utility  industry  such  as  restructuring 
and  increasing  demand  growth  to 
determine  to  try  and  assess  how  these 
future  changes  might  impact  reliability. 

4.  Competitive  Residential  Market 

EEI  asked  whether  NEMS,  the  model 
which  is  used  for  forecasting  utility  and 
environmental  impacts,  will  be  adapted 
to  model  more  accmately  the 
deregulated  electric  utility  industry.  As 
part  of  the  deregulated  industry,  EEI 
stated  that  consumers  will  have  choice 
of  electricity  providers.  In  addition,  the 
industry  will  likely  build  more 
merchant  power  plants.  (EEI,  No.  20  at 
9). 

Although  we  recognize  that  NEMS 
may  not  be  entirely  accurate  in  its 
modeling  of  the  changing  electric  utility 
industry,  we  believe  it  is  still  the  best 
tool  for  forecasting  the  impacts  due  to 
increased  central  air  conditioner  and 
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heat  pump  standards.  We  also  recognize 
the  difficulty  for  any  model  or  tool  to 
forecast  changes  in  the  utility  industry. 
Thus,  the  results  from  NEMS  are  used 
to  provide  a  gross  picture  of  the  impacts 
that  can  be  expected  from  the 
imposition  of  new  efficiency  standards 
for  central  air  conditioners  and  heat 
pumps.  Sensitivities  are  conducted  with 
the  AEO  High  Growth  and  Low  Growth 
cases  to  capture  the  variability  that 
could  arise  from  changes  in  the  electric 
utility  industry. 

G.  Manufacturer  Impact  Analysis — Low 
Volume  Manufacturers 

First  Company  (First  Co.)  and 
National  Comfort  Products  commented 
that  the  assmnptions  used  in  the 
engineering  analysis  were  not 
applicable  for  low  volume 
manufacturers  and  urged  the 
Department  to  consider  the  situations  of 
all  firms  in  the  industry.  (First  Co.,  No. 
40  at  10;  National  Comfort  Products,  No. 
30  at  1). 

Since  the  engineering  analysis  is  used 
to  assess  the  impacts  on  consumers  and 
the  nation,  it  is  more  appropriate  to  rely 
on  assmnptions  reflective  of  larger 
manufactmers  who  control  more  than 
95%  of  the  mcirket.  However,  we  did 
consider  the  special  circiunstances  of 
lower  volume  manufacturers  as  part  of 
the  manufacturer  impact  analysis.  We 
interviewed  the  major  manufacturers  as 
well  as  two  smaller  manufacturers,  and 
based  on  this  information,  estimated  the 
impact  of  stamdards  on  both  large  and 
small  manufacturers  separately. 

H.  Markups 

The  Supplemental  ANOPR’s 
engineering  analysis  estimated  the  cost 
of  producing  baseline  air  conditioners 
and  heat  pumps  and  also  estimated  the 
series  of  markups  on  that  product  cost 
that  yield  the  price  of  the  equipment  to 
the  consumer.  Fom  markups  were 
applied:  Manufacturer  markup  (1.18), 
distributor/wholesaler  markup  (1.37), 
dealer /contractor  markup  (1.54),  and 
sales  tax  (1.07).  In  gener^,  these  were 


based  on  financial  reports  for  each 
group  on  a  national  basis. 

NRDC,  ACEEE  and  \T!IC  commented 
that  instead  of  applying  average 
markups  to  the  incremental  increase  in 
costs  resulting  from  new  standards,  it 
was  more  reasonable  to  apply  a  lower 
markup  to  those  incremental  costs. 
Otherwise,  companies  would  receive  a 
windfall  from  the  new  standard,  which 
would  surely  not  be  the  case  in  a 
competitive  industry  such  as  heating, 
ventilation;  and  air  conditioning. 

(NRDC,  No.  35  at  6,  ACEEE,  No.  43  at 
2,  VEIC,  No.  32  at  2).  NRDC  also 
advocated  the  use  of  a  fixed  gross 
margin  in  dollars  rather  than  a  fixed 
percentage  (NRDC,  No.  35  at  6),  while 
EEI  stated  that  the  fixed  percentage 
assumption  is  unreasonable.  (EEI,  No. 

20  at  10).  ARI  supported  the  markups 
the  Department  used.  (ARI,  No.  48  at  4). 

Department  consultant  Joseph  Pietsch 
stated  that  at  the  distributor  level,  since 
no  labor  is  involved  to  modify  the 
product,  the  markup  is  applied  to  a 
well-docmnented  material  cost. 
However,  the  distributor’s  markup 
percentage  may  vary  by  product  type.  If 
the  distributor’s  mark-up  prices  to  the 
installing  trade  are  not  competitive  in 
the  market  served,  the  distributor  might 
have  to  seek  price  adjustments  from  the 
manufactmer.  Fiudher,  installing 
contractors  typically  use  a  markup 
procedure  for  labor  that  is  most  likely  be 
at  a  difrerent  percentage  than  a  markup 
for  materials.  (Pietsch,  No.  36  at  23). 
Finally,  prompted  by  comments  we 
received,  we  now  distinguish  markups 
based  on  whether  products  are  sold  into 
new  homes  or  as  replacements  or 
retrofits.  (Nadel,  ACEEE,  Transcript  pp. 
122-123;  and  Eckman,  NPPC,  Transcript 
p.  152-153;  CEC,  No.  47  at  7). 

After  reviewing  the  comments  and 
publishing  an  interim  analysis  with 
fixed  dollar  margin,  the  Department 
undertook  a  thorough  review  of  its 
markup  assumptions  and  made  one 
minor  and  one  major  revision. 

First,  at  the  manufacturer  level,  the 
markups  were  raised  slightly  (from  1.18 


to  1.24)  partially  to  reflect  new  financial 
data  for  a  manufactmer  who  recently 
completed  an  initial  public  offering,  and 
partially  to  incorporate  results  from  the 
MIA.  The  MIA  suggests  that  firms 
accrue  a  higher  profit  margin  on 
baseline  equipment  than  the 
conservative  1%  assumed  for  the 
Supplemental  ANOPR’s  Engineering 
Analysis. 

Second,  at  the  distributor  and  dealer 
levels,  analysis  of  U.S.  Census  Bureau 
data  and  recent  industry  financial 
reports  suggest  that  markups  on  changes 
in  the  unit  price  of  equipment  are  less 
them  the  average  markups  for  those 
industries.  In  light  of  these  new 
findings,  the  markups  for  the 
distributors  and  dealers  on  the 
incremented  increase  in  equipment  cost 
were  lowered  from  1.37  to  1.09  and  1.54 
to  1.27,  respectively.  For  the  distributor, 
the  markup  on  the  portion  of  equipment 
cost  equal  to  the  cost  of  the  baseline 
equipment  remains  at  1.37.  For  the 
dealer,  the  1.27  markup  is  applied  to  the 
total  cost.  The  original  1.54  assumption 
included  the  markup  on  the  labor 
portion  of  installation,  which  is  not 
appropriately  applied  to  equipment.  We 
increased  our  estimate  of  the  markup  on 
installation  labor  slightly  to  compensate 
for  the  lower  markup  on  equipment 
price,  keeping  the  overall  installed  price 
the  same.  The  Department’s  pricing 
information  indicates  that  the  total 
installed  price  of  baseline  equipment  is 
accurate  as  published  in  the 
Supplemental  ANOPR.  The  overall 
effect  of  these  changes  is  to  slightly 
decrease  distributor  and  dealer 
equipment  markups  as  the  standard 
level  rises. 

We  introduced  a  new  builder  markup 
of  1.27  for  new  construction  markets  • 
only  and  applied  the  sales  tax  rate  of 

1.07  in  only  replacement/retrofit 
markets. 

Table  V,3  summarizes  the  changes  in 
markups.  The  Technical  Support 
Document  (Chapter  5)  provides  more 
details  on  the  derivation  of  these  new 
estimates. 


Table  V.3.— Comparison  of  Revised  Markups  and  Supplemental  ANOPR  Markups 


Type 

Revised  analysis 
markup 

Supplemental 
ANOPR  markup 

Manufacturer  Markup . 

1  23 

1.18 

Wholesaler/Distributor  Markups: 

10  SEER  . 

1  37 

1.37 

11  SEER  . 

1  33  . 

12  SEER  . 

1  30 

13  SEER  . 

1.26  . 

Dealer/Contractor: 

Equipment  Markup . . 

1  27  . 

1.55 

Installation  Labor:  ° 

Air  Conditioner . 

$1,279/$1.367  ... 
$2,280/$2,160  ... 

$1,190 

$2,035 

Heat  Pump . 
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Table  V.3.— Comparison  of  Revised  Markups  and  Supplemental  ANOPR  Markups— Continued 


I 

Type 

Revised  analysis 
markup 

Supplemental 
ANOPR  markup 

Builder  Markup . ! . . 

Sales  Tax  . 

•>1.09  . 

b1.04  . 

'1.00 
<*1  07 

Overall  Markup: 

10  SEER  . 

2.42  . 

268 

11  SEER  ; . 

2.35  . 

268 

12  SEER  . 

2.30  . 

2.68 

2.68 

13  SEER  . 

2.23  . 

» For  revised  analysis,  first  value  pertains  to  split  systems  and  second  value  pertains  to  single  package  systems, 
b  Weighted-average  markups  representing  both  the  new  construction  and  replacement  markets. 

« For  the  SANOPR,  builder  markups  were  not  considered. 

<>  For  the  Supplemental  ANOPR,  sales  taxes  representing  only  the  replacement  market  were  used. 


I.  EER-Based  Efficiency  Standard 

The  Department  received  numerous 
comments  on  the  relationship  of  steady 
state  efficiency  (EER)  to  increases  in 
SEER.  NRDC,  ACEEE,  VEIC,  PG&E,  CEC, 
OEO,  Unico  and  Southern  Company 
support  the  establishment  of  minimum 
efficiency  standards  based  on  EER  at  an 
outdoor  temperatme  of  95°F, 

(EER{95°F))  in  lieu  of,  or  in  addition  to, 
SEER,  which  is  based  largely  on  em 
outdoor  temperatme  of  82°F.  (NRDC, 

No.  35  at  15-16;  ACEEE,  No.  43  at  8- 
9;  VEIC,  No.  32  at  5;  PC&E,  No.  31  at 
1-4;  CEC,  No.  47  at  5;  OEO,  No.  46  at 
10-12;  Unico,  No.  34  at  2;  Southern 
Company,  No.  29  at  3). 

Their  concern  is  that  an  increase  in 
SEER  does  not  necessarily  correspond  to 
an  increase  in  EER,  and  that  a  95°F 
rating  condition  better  represents  the 
performance  of  an  air  conditioner  on  hot 
days  when  electricity  demand  is  at  its 
hipest.  They  believe  that  residential  air 
conditioners  contribute  significantly  to 
this  peak  demand,  particularly  in 
warmer  regions  of  the  coimtry.  Since 
electricity  generation,  transmission,  and 
distribution  capacity  is  determined  by 
the  electrical  load  served  dining  these 
peak  demand  times,  products  that 
demonstrate  improved  efficiency  under 
peak  conditions  can  reduce  the  need  for 
added  electrical  system  capacity.  They 
also  believe  that  reducing  peak  demand 
is  an  important  component  of  any 
integrated  plan  to  improve  the 
reliability  of  the  nation’s  electrical 
system.  Recently  there  have  been 
several  well-publicized  blackouts  and 
brownouts  following,  or  in  the  midst  of, 
hot  periods.  Advocates  of  an  EER-based 
standard  believe  that  a  SEER-only 
standard  does  not  guarantee  the  desired 
improvement  in  peak-period 
performance. 

1.  Current  Relationship  Between  SEER 
and  EER 

It  is  certainly  true  that  SEER  is  not  an 
ideal  indicator  of  system  efficiency  in 
very  hot  weather,  and  SEER  may  not  be 


the  best  indicator  of  the  seasonal 
efficiency  for  equipment  operatiug  in 
the  warmest  regions  of  the  country. 
However,  the  relationship  between 
efficiency  at  82°F  and  at  95°F  is  fairly 
close  for  single-speed,  single-capacity 
equipment,  which  represents  the  vast 
majority  of  unitary  equipment  in  the 
marketplace.  For  other  equipment, 
including  variable  or  multi-speed 
equipment  or  equipment  with 
modulating  capacity  ,  the  82°F  test  point 
is  given  a  great  deal  of  weight  in 
determining  the  SEER  rating.  In  these 
cases,  the  relationship  between  SEER 
and  EER(95°F)  is  less  certain,  and 
manufacturers  have  some  flexibility  and 
incentive  to  improve  SEER  without 
improving  EER(95°F). 

The  SEER  test,  representing 
equipment  performance  over  the  entire 
cooling  season,  encourages 
manufacturers  to  design  equipment  that 
consumes  less  energy  throughout  the 
cooling  season  for  the  average  user.  The 
EER(95“F)  test,  which  is  a  measure  of 
steady-state  performance  under  only 
one  set  of  climatic  conditions,  cannot 
provide  insight  into  cyclical 
performance  or  cooling  efficiency  at 
cooler  temperatures  which  represent  the 
bulk  of  the  cooling  season  nationwide. 
The  Department,  therefore,  maintains 
that  a  SEER-based  standard  is  essential 
to  its  effort  to  reduce  national  energy 
consumption.  Further,  we  assiune  that 
peak  demand  savings  would  accompany 
any  seasonal  energy  savings  resulting 
fi'om  an  increase  in  the  required  SEER 
level,  because  of  the  relationship 
between  SEER  and  EER(95°F),  and  the 
costs  of  increasing  EER(95°F)  are 
already  incorporated  into  the  analysis. 

However,  the  Department  is 
particularly  interested  in  ensuring  that 
the  current  relationship  between 
EER(95°F)  and  SEER  will  remain  intact 
under  new  efficiency  standards, 
resulting  in  reduction  in  growth  of  peak 
demand.  This  additional  reduction  in 
peak  demand  growth  would  benefit 
utilities  throu^  an  eventual  and 


incremental  reduction  in  the  need  for 
new  capacity.  Maintaining  higher 
EER(95°F)  would  also  benefit 
consumers.  Since  the  cost  of  electricity 
is  highest  during  periods  of  peak 
demand,  any  decrease  in  electricity 
consumption  dining  peak-periods, 
could  reduce  the  user’s  annual 
electricity  bill,  particularly  if  the  user 
pays  time-of-day  or  seasonal  rates. 

2.  Options  for  Possible  EER  Standards 

The  Department  has  at  least  four 
options  for  ensuring  that  EER(95°F) 
performance  is  maintained  under  new 
SEER  standards.  First,  the  Department 
could  rely  on  the  physical  relationship 
between  EER{95°F)  and  SEER  to  ensure 
that  an  increase  in  SEER  would  result  in 
a  corresponding  increase  in  EER.  The 
Department  is  not  aware  of  any 
modulating,  multi-speed,  or  variable 
speed  air  conditioners  (hereafter 
referred  to  collectively  as  modulating 
equipment)  being  offered  below  13 
SEER,  and  very  few  of  the  available  13 
SEER  products  are  modulating 
equipment.  Therefore,  SEER  and  EER 
are  closely  related  in  equipment 
currently  available  at  the  efficiency 
levels  that,  as  discussed  below,  the 
Department  is  proposing  today  to  adopt 
as  minimum  levels — 12  SEER  for  air 
conditioners  and  13  SEER  for  heat 
pumps.  Assuming  that  relationship 
holds  under  such  new  stemdards,  EER 
would  increase  as  SEER  increases. 

The  second  option  would  be  to 
establish  an  EER(95°F)  floor  that  must 
be  met  by  modulating  equipment  only 
or,  alternately,  all  equipment. 

The  third  option  womd  be  to  establish 
a  minimum  EER  requirement  at  each 
SEER  level,  even  for  products  exceeding 
the  minimum  SEER  level.  Again,  this 
could  be  established  for  modulating 
equipment  only  or  for  all  equipment. 

The  fourth  option  would  oe  to  alter 
the  SEER  test  procedure  to  rely  more  on 
95°F  performance  and  less  on 
performance  at  cooler  temperatures. 

This  would  provide  incentive  for 
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manufacturers  to  optimize  their  designs 
to  favor  the  warmer  part  of  the  cooling 
season  and  warmer  regions  of  the 
coimtry. 

We  consider  the  second  and  third 
options  to  be  the  most  attractive.  While 
we  believe  that  the  first  option,  relying 
on  the  ciurent  relationship  between  EER 
and  SEER,  would  satisfy  our  concerns  in 
the  foreseeable  futiue,  diis  option 
provides  no  assurance  that 
manufacturers  would  not  develop  and 
promote  equipment  in  the  long  term 
that  would  seriously  reduce  EER  ratings. 
The  foiulh  option,  Storing  the  SEER  test 
procedure  to  favor  higher  temperatures, 
would  require  us  to  embark  on  a  new 
rulemaking  to  establish  those  new 
procedures  and  then  to  redo  this  rule  to 
incorporate  the  new  SEER  values.  We 
would  prefer  to  avoid  those  delays  and 
the  design  vmcertainty  associated  with 
altering  the  procediures. 

Both  the  second  and  third  options, 
mandating  minimum  EER  ratings, 
would  guarantee  that  products  under 
new  standards  would  achieve  the  same 
EER  ratings  as  they  do  today  without 
altering  the  test  procedures.  The  third 
option  is  more  aggressive  since  it  would 
require  that  products  of  higher  SEER 
ratings  must  also  meet  increasingly 
stringent  EER  ratings. 

Within  the  second  and  third  options, 
we  could  establish  EER  requirements  of 
varying  degrees  of  stringency.  For 
example,  we  could  select  EER  levels 
equivalent  to  the  ratings  of  the 
minimmn  EER  rating  of  available 
equipment  today  at  the  proposed 
standard  level,  the  median  EER  rating, 
anywhere  in  between,  or  even  higher. 


We  prefer  the  second  option, 
establishing  an  EER  floor  equal  to  the 
median  EER  ratings  of  equipment 
currently  available  at  each  standard 
level.  That  would  result  in  a  substantial 
improvement  in  the  EER  ratings  of  the 
typical  product  sold  while  still 
providing  manufacturers  with  the 
flexibility  to  raise  SEER  ratings  through 
modulation  rather  than  EER 
improvements  in  higher  efficiency 
products. 

The  concern  that  prevents  us  fi'om 
fully  endorsing  the  third  option  is  that 
it  would  discourage  the  development 
and  sale  of  modulating  capacity  and 
variable  speed  equipment.  Modulating 
equipment  realizes  a  benefit  in  the  SEER 
test,  allowing  manufacturers  to  reduce 
the  cost  of  the  core  components 
compared  to  non-modulating 
equipment.  This  cost  reduction  partially 
offsets  the  cost  of  the  modulation, 
making  modulating  equipment  more 
affordable  for  consumers.  Being 
required  to  meet  the  same  EER 
standards  as  non-modulating  equipment 
would  negate  this  cost  benefit. 

The  Department  wishes  to  encourage, 
not  discourage,  the  development  and 
sale  of  modulating  equipment. 
Consumers  value  the  added  benefits  of 
modulation,  and  memufacturers  realize 
this  value  in  the  form  of  higher 
revenues.  For  consumers  and  the  nation, 
modulation  mitigates  the  inefficiencies 
caused  by  oversizing  the  system  during 
installation.  Oversizing  is  a  widespread 
problem  that  causes  firequent  equipment 
cycling,  increasing  energy  consumption. 
Furthermore,  oversizing  arguably 
contributes  more  to  pe^  power  demand 


than  does  any  reduction  in  EER 
associated  with  modulating  equipment. 

For  DOE  to  require  products  to  meet 
median  EER  values  rather  than  less 
stringent  EER  values  would  also  raise 
some  concerns.  First,  the  cost-efficiency 
relationships  used  in  our  analysis  may 
imderestimate  costs  of  manufactiiiing 
such  products,  since  we  did  not  include 
the  costs  of  a  minimum  EER.  Second,  if 
an  EER  standard  increases  product  cost, 
it  would  discourage  the  development 
and  sale  of  modulating  equipment  at  the 
baseline  levels.  We  expect  any  cost 
increases  required  to  meet  median  EER 
levels,  however,  would  be  slight  and 
would  not  significantly  alter  our 
analysis. 

To  determine  what  the  appropriate 
EER(95°F)  requirement  mi^t  be,  the 
Department  assessed  ARI  performance 
data  on  residential  imitary  equipment 
certified  as  of  February  1998.  The 
median  EERs  available  for  each  product 
class  at  the  minimum  SEER  levels  DOE 
proposes  today,  are  identified  in  Table 
V.4  as  the  “Median  Available  EER  at 
Proposed  Minimum  SEER.”  In  addition 
to  the  minimvun  SEER  proposal 
contained  in  this  notice,  the  Department 
is  inclined  to  adopt  in  the  Final  Rule 
minimum  EER(95°F)  requirements  equal 
to  these  values.  However,  since  there  are 
very  few  packaged  heat  piunps  available 
from  which  to  draw  a  conclusion 
concerning  EER,  DOE  believes  the 
minimum  EER  requirement  for 
packaged  heat  pumps  should  be  the 
same  as  split  heat  pumps  less  the  0.3 
EER  offset  seen  between  packaged  and 
split  air  conditioners. 


Table  V.4.— Median  Available  Energy  Efficiency  Ratings  (EER)  and  Proposed  Minimum  EERs  in  Residential 

Unitary  Equipment  (1998) 


Product  class 

Proposed 

minimum 

SEER 

Lowest 
available 
EER  at 
proposed 
minimum 
SEER 

10th 

percentile 
available 
EER  at 
proposed 
minimum 
SEER 

Median 
available 
EER  at 
proposed 
minimum 
SEER 

Proposed 

minimum 

EER 

Split  Air  Conditioners  . . 

12.0 

10.1 

10.5 

10.8 

10.8 

Packaged  Air  Conditioners . 

12.0 

10.1 

10.3 

10.5 

10.5 

Split  Heat  Pumps . 

13.0 

10.8 

11.1 

11.9 

11.9 

Packaged  Heat  Pumps . 

13.0 

11.0 

11.0 

11.0 

11.6 

We  encourage  comments  regarding 
the  burdens  and  benefits  that  would 
result  from  including  an  EER 
requirement  in  the  final  rule.  Of 
particular  interest  are  comments 
regarding  hiirdens  on  memufacturers  and 
benefits  regarding  reduction  in  peak 
electricity  demand,  including  the  effect 
of  an  EER  minimum  on  costs,  on 
availability  and  sales  of  modulating 


equipment,  and  on  electrical  system 
reliability.  In  addition,  comments  are 
welcome  to  discuss  the  pros  and  cons  of 
any  of  the  other  options  described 
above. 

/.  Niche  Products 

Several  types  of  central  air 
conditioners  and  heat  pumps  are  used 
in  particular  or  imusu^  applications 


and  have  features  that  differ  from  those 
of  the  vast  majority  of  products 
available  in  the  marketplace.  We  refer  to 
these  as  “niche  products.”  Included  are 
single  package  units  that  are  designed  to 
be  moimted  within  or  immediately 
adjacent  to  a  fixed-size  opening  in  an 
outside  wall  of  the  structure  and  split 
systems  where  the  outdoor  unit  is 
designed  to  be  moimted  in  the  same 
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manner.  This  would  be  comparable  to 
the  classes  that  have  been  established 
for  room  air  conditioners  that  are 
defined  as  “without  louvered  sides.” 

Also  included  are  non-ducted  mini-split 
air"  conditioners  and  heat  pumps,  and 
high-velocity,  small-duct  systems. 
Typical  applications  for  of  niche 
products  may  include:  existing  single 
family  buildings  without  air  ducts  and 
multi-family  buildings  with  fixed-area 
wall  openings  and  both  new  and 
existing  manufactured  homes. 

Several  manufacturers  have  claimed 
that  certain  niche  products  would  not 
be  viable  if  required  to  meet  higher 
efficiency  standards,  and  have  asked  the 
Department  to  establish  new  classes  for 
these  products,  with  efficiency 
standards  mcuntained  at  current  levels. 
All  these  products  serve  relatively  small 
niche  markets  and  as  such,  the 
efficiency  standards  established  for 
these  products  will  have  little  effect  on 
nationed  energy  savings.  Further,  each  is 
a  product  with  some  unique  utility. 
Earlier  in  this  rulemaking  the 
Department  sought  information  on 
whether  higher  standards  would 
eliminate  these  products  fiom  the 
marketplace  because  of  the  severity  of 
their  constraints. 

1.  Ductless  Spht  Air  Conditioners  and 
Heat  Pumps 

Ductless  split  systems,  or  mini-splits 
as  they  are  commonly  known,  consist  of 
a  single  outdoor  unit  and  one  or  more 
indoor  fan  coil  units,  each  located  in  the 
conditioned  space.  Since  consumers 
may  consider  the  interior  imits  to  be 
more  intrusive  than  a  ducted  system, 
manufacturers  strive  to  make  them  as 
compact  as  possible.  This  cabinet  size 
constraint  combined  with  efficiency 
losses  due  to  heat  transfer  between 
refrigerant  lines  puts  pressime  on 
equipment  efficiency. 

Mitsubishi  and  EnviroMaster 
International  (EMI),  maniifacturers  of 
ductless  split  systems,  commented  that 
ductless  products  should  be  assigned  a 
separate  product  class  with  a  lower 
standard.  (Mitsubishi,  No.  18  at  1  and 
EMI,  No.  26  at  1).  Their  argvunents  for 
a  separate  class  are: 

•  Ductless  units  are  operated  like 
room  air  conditioners,  because  the 
“compressor  delivering  air  conditioning 
to  a  particular  room  operates  only  when 
necessary  rather  than  when  a  central 
thermostat  calls  for  cooling  in  another 
area;’ 

•  Ductless  units  do  not  have  the  duct 
losses  of  a  central  air  conditioning 
system,  and  so  have  greater  installed 
system  efficiency.  Mitsubishi  claims 
that:  “a  10  SEER  ductless  imit  may  be 


virtually  equivalent  or  even  higher  in 
efficiency  than  a  12  SEER  ducted  unit’; 

•  The  overwhelming  portion  of  the 
market  of  ductless  mini-splits  is  in 
capacities  of  18,000  Btu/hr  and  less. 
Making  significant  increases  in  the 
efficiency  of  motors  and  compressors 
used  in  these  small  imits  is  difficult; 

•  Ductless  air  conditioners  frequently 
employ  variable  speed  control  of  the 
compressor  motors.  Mitsubishi  claims: 
“Controlling  the  speed  of  the 
compressor  by  inverter  will  not  benefit 
the  100%  capacity  rating  hut  it  has  a 
tremendous  benefit  when  the 
compressor  begins  slowing  down. 

During  50%  capacity  operation  the 
SEER  level  would  be  several  points 
above  the  100%  capacity  SEER.  This 
results  in  more  energy  savings,  quieter 
operation,  less  peak  load  demands.” 
Mitsubishi  also  argued  that  an  EER 
rating,  like  a  room  air  conditioner, 
would  be  more  appropriate  because  of 
the  inverter  driven  system’s  low  cyclic 
losses;  and 

•  Per  ton,  (of  cooling  capacity)  a 
ductless  air  conditioning  system  is  one 
of  the  most  expensive  HVAC  systems  in 
the  U.S.  today.  Some  of  the  reasons  for 
high  production  costs  are:  low  volumes 
in  the  United  States,  the  indoor  unit  is 
a  “finished”  product  fully  visible  to  the 
customer  so  it  requires  additional 
cosmetic  expenses,  cmd  the  imit  must  be 
small,  so  complex  design  of  coils  is 
necessary. 

After  review  of  the  available 
information,  the  Department  does  not 
believe  a  separate  class  is  warranted  for 
these  products.  The  evidence  presented 
in  the  comments  does  not  convince  us 
that  these  products  would  not  be  able  to 
meet  the  proposed  standard  level.  The 
constraints  on  increasing  the  size  of  the 
indoor  fan  coil  units  are  primarily 
esthetic,  and  the  Department  is  unaware 
of  technological  limitations  to 
increasing  minimum  efficiency 
standards  for  these  products.  'The 
esthetic  disadvantage  of  larger  cabinet 
size  would  be  compensated  by  higher 
efficiency  and  lower  cost  of  operation. 
While  the  claim  that  the  small 
capacities  make  increased  efficiencies 
difficult  is  a  reasonable  one,  the 
Department  is  aware  that  systems  with 
capacities  of  up  to  44,000  Btu/h  are 
available  and  believes  that  providing  an 
exemption  for  all  systems  because  of 
difficulty  with  smaller  systems  is  not 
justified. 

2.  Small  Duct  High  Velocity  Air 
Conditioners 

Small-duct,  high-velocity  (SDHV) 
systems  target  primarily  the  retrofit 
market,  where  they  are  installed  in  attic 
or  closet  spaces  and  distribute 


conditioned  pressurized  air  through 
round  ducts  small  enough  to  fit  inside 
stud  walls.  Compared  with  conventional 
air  conditioners  and  heat  pumps  that 
use  large  ducts,  the  indoor  coil  section 
of  an  SEIHV  system  is  compactly 
designed  to  facilitate  retrofit  installation 
in  tight  spaces,  resulting  in  smaller  face 
area  and  more  rows  of  tubii^  than 
conventional  systems.  The  compact  fan 
coil  design  and  small  ducts  contribute 
to  high  static  pressure  loss  that  must  be 
overcome  by  die  blower,  requiring 
greater  fan  power.  Manufacturers  claim 
the  greater  energy  consumption  of  these 
blower  motors  and  the  limited  space  for 
installing  the  fan  coils  makes  it  more 
difficult  for  SDHV  systems  to  increase 
energy  efficiency.  To  mitigate  the 
burden  on  the  blowers,  designers  reduce 
the  required  air  volume  by  cooling  it 
more  than  a  conventional  air 
conditioner,  which  offers  an  associated 
benefit  of  enhanced  humidity  removal 
but  increases  cost.  In  order  to  meet  the 
current  10  SEER  standard, 
manufacturers  of  SDHV  systems 
typically  pair  the  fan  coil  with  high 
efficiency  condensing  units  (typically 
13—14  SEER). 

Unico  described  a  number  of 
alternatives  to  increase  system 
efficiency  for  their  product,  including  a 
leirger  heat  exchanger,  an  improved 
blower  design  and  a  more  efficient 
blower  motor,  and  concluded  that  the 
burden  of  increased  initial  cost  would 
outweigh  the  benefits  of  increased 
system  efficiency.  (Unico,  No.60  at  5). 
Unico  asked  the  Department  to  either: 

(1)  Exempt  them  from  any  increase  in 
standards;  (2)  allow  a  15%  SEER  credit 
for  reduced  duct  losses  associated  with 
their  type  of  system;  or  (3)  allow  their 
system  to  be  tested  as  a  coil  only 
(without  a  blower)  at  a  conventional 
airflow,  using  the  test  procedure’s 
default  fan  power  to  establish  a  SEER 
rating  but  allow  them  to  install  systems 
with  a  high  pressure  blower.  (Unico,  No. 
61  at  3). 

SpacePak,  another  major 
memufacturer  of  this  type  of  product, 
commented  that  they  have  made  the 
investment  to  produce  more  efficient 
systems.  (SpacePak,  No.  39  at  1). 
SpacePak  also  provided  ARI  directory 
data  indicating  the  higher  efficiency  of 
their  designs.  SpacePak  claimed  to  offer 
many  equipment  combinations  in  the  11 
to  12  SEER  range,  with  only  17%  of 
their  ARI  listings  at  the  10  SEER 
minimum.  (Space  Pak,  No.  52  at  1). 

After  review  of  the  available 
information,  the  Department  does  not 
believe  a  separate  class  with  an 
efficiency  standard  below  12  SEER  or  a 
15%  SEER  credit,  is  warranted  for  these 
products.  Regarding  Unico’s  third 
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alternative,  i.e.,  revise  the  DOE  test 
procedure  to  allow  SDHV  systems  to  be 
tested  as  coil-only  products,  the 
Department  believes  that  such  a  change 
would  recognize  the  improvements  in 
delivered  efficiency  of  the  SDHV  system 
because  of  reduced  duct  losses.  We  are 
therefore  proposing  to  modify  the  DOE 
test  procedure  to  allow  small-duct  high 
velocity  system  manufacturers  to  test 
their  products  as  coil  only  products.  We 
estimate  that  the  impact  of  this 
allowance  will  be  1  to  2.5  SEER  points; 
i.e.,  a  10  SEEK  system  would  become  an 
11  to  12.5  SEER  system.  The 
Department  seeks  comments  on  whether 
the  test  procedure  revision  or  other 
proposed  changes  are  needed  to 
maintain  the  viability  of  the  small-duct, 
high-velocity  systems  in  the  market 
place. 

3.  Vertical  Packaged,  Wall  Moimted 

These  products  are  factory-assembled 
single  packaged  vertical  air-conditioners 
and  heat  piunps  using  single  phase 
power  but  intended  for  use  in 
commercial  and  industrial  heating  emd 
cooling  applications.  The  difficult  air 
flow  configuration  (each  of  the 
condenser  and  evaporator 
compartments  takes  air  in  and  exhausts 
it  through  the  same  face)  combined  with 
the  attempt  to  minimize  size  constrains 
the  ability  of  these  imits  to  attain  higher 
SEERs. 

The  Department  imderstands  that 
single-package  vertical  air-conditioners 
and  heat  pumps  are  not  distributed  for 
personal  use  or  consmnption  by 
individuals,  and  therefore  believes  that 
at  present  they  are  commercial  products 
covered  by  EPACT  and  not  by 
residential  energy  efficiency  standards. 
Accordingly,  vertical  packaged,  wall 
moimted  equipment  would  not  be 
covered  by  today’s  proposed  rule  for 
residential  products. 

4.  Through-the-Wall  Condensers 

Through-the-wall  (TTW)  condensers 
were  popular  in  new  multistory 
residential  construction  in  the  1960s 
and  1970s.  Major  manufacturers  have 
since  abandoned  the  replacement 
market,  providing  an  opportunity  for 
lower  volume  manufacturers.  Most 
equipment  is  in  the  IV2  to  2y2  ton 
capacity  range.  These  systems  take  in  air 
through  only  one  face  and  exhaust  air 
through  the  same  face  resulting  in 
reduced  efficiency  because  of  increased 
fan  power  consumption.  Some  short- 
circuiting  of  exhaust  air  into  the  intake 
may  also  occur. 

Replacements  for  through-the-wall 
condensers  must  fit  within  the  same 
wall  opening  as  the  original  units,  even 
though  original  units  may  be  half  as 


efficient  as  the  new  units.  Residents  or 
building  owners  are  particularly 
sensitive  to  any  increase  in  price  or  to 
the  cost  of  enlarging  the  wall  opening  to 
acconunodate  a  larger  condenser.  Since 
repair  is  the  only  other  cost  effective 
alternative  to  replacement,  a  new 
standard  that  increases  cabinet  size  or 
results  in  a  significant  price  increase 
could  be  counterproductive,  preventing 
the  turnover  of  old,  inefficient 
equipment. 

According  to  submitted  data,  10  SEER 
TTW  split  condensing  air-conditioners 
with  fan  coils  (when  scaled  up  to  3- 
tons)  are  $206  more  expensive 
(manufacturer  price)  than  10  SEER  pad- 
mounted  split  systems.  Under  a  12 
SEER  standard  for  pad-mounted  split  air 
conditioners,  the  $206  differential 
would  be  maintained  if  TTW  Condenser 
systems  had  to  meet  an  11  SEER  rating 
(also  beised  on  submitted  data).  This 
difierential  increases  when  wall 
modifications  are  necessary.  DOE 
believes  11  SEER  is  technologically 
feasible  at  this  time  for  most 
configurations  of  TTW  split  equipment. 
TTW  condensers  come  in  three  sizes 
(height  X  weight  exterior  to  the 
building):  32"  x  24"  (768  sq.  in.);  28"  x 
26"  (721  sq.  in.);  and  23"  x  30"  (679  sq. 
in.).  First  Co.  commented  that  imposing 
higher  efficiency  standards  would 
eliminate  through-the-wall  products 
fi'om  the  marketplace  because  of  the 
significant  increase  in  the  price  with  a 
correspondingly  small  operating  cost 
savings.  (First  Co.,  No.  40  at  1). 

TTW  packaged  systems  are  intended 
for  both  new  construction  and  retrofit. 
First  Co’s  dimensions  (new 
construction)  are  43"  x  28"  (1,204  sq. 
in.).  Skymark’s  retrofit  unit  is  15"  x  55" 
(825  sq.  in.).  TTW  packaged  equipment 
for  new  construction,  which  is  not 
severely  size-constrained,  should  be 
able  to  reach  12  SEER  in  its  current 
configuration  with  component 
upgrades.  The  current  manufacturer 
price  differential  (First  Co.)  between 
TTW  packaged  and  conventional 
packaged  equipment  (scaled  to  3-tons)  is 
$430.  According  to  First  Co.  data,  that 
difierential  would  be  maintained  under 
an  11  SEER  standard  for  ’TTW  packaged 
with  a  12  SEER  for  conventional 
packaged. 

The  Department  proposes  to  establish 
a  separate  class  for  TTW  equipment 
(including  packaged  and  split,  cooling 
only  and  heat  pump)  based  on  a 
maximum  combined  surface  area  of  the 
air  inlet  and  outlet  of  the  condenser  of 
830  square  inches,  and  a  maximum 
capacity  of  30,000  Btu/hr.  The  purpose 
of  the  maximum  capacity  requirement  is 
to  ensure  that  if  new  technology  reduces 
the  size  of  the  condenser,  manufacturers 


will  not  offer  3-ton  equipment  that  fits 
the  definition  but  is  intended  for  use  in 
conventional  applications.  To  maintain 
the  price  difierential  between  this  new 
class  and  conventional  equipment,  we 
propose  a  standard  of  11  SEER.  Because 
electric  strip  heat  is  popular  in  iTW 
equipment,  the  11  SEER  standard  would 
also  apply  to  TTW  heat  pumps. 

5.  Non-Weatherized  Single-Package 
Unit,  Mounted  Entirely  Within  the 
Structure 

Another  niche  product,  which  was 
not  discussed  in  ffie  Supplemental 
ANOPR,  is  a  non-weatherized  single¬ 
package  unit,  mounted  entirely  within 
the  structure  (in  an  attic,  basement,  or 
closet),  with  outdoor  air  ducted  to  and 
fi’om  the  unit.  This  unit  is  used  in  high- 
rise  and  garden  apartments, 
manufactured  homes,  and  other 
residential  applications  where  locations 
for  placement  of  outdoor  units  may  be 
imavailable  or  too  remote,  where 
architectural  aesthetics  may  be 
compromised  by  visible  outdoor  units, 
where  vandalism  or  theft  of  outdoor 
units  is  a  potential  problem,  or  where 
compliance  with  local  sound  ordinances 
restricts  the  placement  of  outdoor  air 
conditioning  equipment. 

Consolidatecf  Technologies,  Inc., 
manufacturer  of  the  INSIDER, 
commented,  “For  the  INSIDER  to  be 
used  in  Manufactured  Housing  and 
Modular  housing  it  is  important  to  have 
the  smallest  footprint  possible.’’ 
(Consolidated  Technologies,  Inc.,  No.  42 
at  2). 

The  Department  recognizes  that  this 
product  has  space  constraints,  albeit  not 
as  severe  as  products  that  must  fit  a  wall 
opening.  Products  at  the  12  SEER  level 
(the  proposed  air  conditioning  standard 
level)  are  cmrently  on  the  market.  A 
very  difficult  obstacle  to  establishing  a 
separate  class  for  this  product  is  a 
definition  that  could  not  be  used  as  a 
loophole  to  use  its  lower  standard  for 
conventional  products.  Its  salient 
feature  is  its  indoor  location;  product 
class  definitions  should  be  based  on 
physical  characteristics,  and  it  is  nearly 
impossible  to  define  physical 
characteristics  that  would  ensure 
products  be  installed  in  a  particular 
location.  No  separate  class  is  proposed 
for  this  product. 

6.  Request  for  Comments  Regarding 
Niche  Product  Standards 

The  Department  encourages 
comments  regarding  whether  the 
proposed  standeirds  concerning  high- 
velocity,  vertically-packaged  wall- 
mounted  equipment,  and  through-the- 
wall  equipment  provide  a  significant 
advantage  to  those  products  versus 
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competing  products,  whether  they  are 
sufficient  to  preserve  the  unique 
features  of  those  products,  and  whether 
improvements  in  the  definitions  are 
needed  to  prevent  loopholes.  For 
ductless  split  equipment  and  non- 
weatherized  vertical  packaged 
equipment,  addition^  comment  is 
welcome  on  the  impacts  that  meeting 
the  new  standards  would  have  on  the 
availability  of  those  products. 

K.  Thermostatic  Expansion  Valves 

VEIC,  NRDC,  ACEEE,  and  CEC 
requested  that  a  design  standard 
requiring  the  use  of  thermostatic 
expansion  valves  (TXVs)  be  adopted  to 
ensure  that  energy  savings  expected 
from  an  increase  in  the  minimum 
efficiency  standard  are  realized  in  the 
field.  Several  of  the  comments  cited 
studies  which  demonstrate  that  TXVs 
can  mitigate  adverse  effects  on 
efficiency  due  to  field  insteJlation 
problems  such  as  inadequate  evaporator 
airflow  and  improper  refrigerant  charge. 
CEC  suggested  that  separate  classes  be 
established  for  systems  with  and 
without  TXVs  and  that  more  stringent 
minimum  efficiency  standards  be 
established  for  classes  not  utilizing 
TXVs,  and  VEIC  suggested  mandating 
the  use  of  TXVs  in  all  new  equipment. 
{VEIC,  No.  32  at  4-5;  Neme,  VEIC, 
Transcript,  pp.  187-189;  N^C,  No.  35 
at  11-12;  ACEEE,  No.  43  at  5-6;  CEC, 

No.  47  at  5-6). 

At  least  two  regulatory  options  exist 
for  encouraging  ffie  use  of  TXVs.  The 
first  is  to  require  that  all  equipment 
contain  TXVs,  hereafter  called  TXV 
requirement.  The  second  is  to  establish 
a  separate  product  class  for  TXV-bearing 
equipment  and  to  reduce  the  minimum 
SEER  requirements  for  those  classes 
from  the  levels  in  today’s  proposed  rule. 

The  EPCA  allows  the  Department  to 
issue  a  requirement  such  as  mandating 
the  use  of  TXVs  if  the  Secretary 
determines  that  such  a  requirement  is 
necessary  to  ensure  that  the  product 
meets  its  performance-based  standard. 

In  the  case  of  TXVs,  the  Department’s 
cmrent  opinion  is  that  products  can 
meet  the  proposed  SEER  requirements 
without  TXVs.  This  is  certainly  true  in 
the  laboratory.  In  the  field,  although 
many  installations  could  undoubtedly 
benefit  from  TXVs,  it  is  imclear  whether 
we  could  find  that  'TXVs  are  needed  for 
those  systems  to  perform  at  their  rated 
efficiencies. 

Regarding  the  second  option,  EPCA 
reqxiires  the  Department  to  establish 
separate  product  classes  for  products 
based  on  a  performance  related  feature 
(such  as  a  'TXV)  if  the  Secretary 
determines  that  a  higher  or  lower 
efficiency  standard  is  justified  for  those 


products.  Evidence  indicates  that  TXVs 
maintain  system  efficiency  better  than 
do  fixed  orifices  or  capillary  tube 
expansion  devices  in  cases  where  split 
system  equipment  is  over-  or  imder- 
charged  with  refrigerant.  This 
apparently  includes  most  installations. 
To  encourage  the  use  of  TXVs  we  could 
consider  establishing  lower  SEER 
standards  for  products  containing  TXVs. 

While  the  evidence  of  the  potential 
energy-saving  benefits  of  TXVs  is 
certainly  persuasive,  the  current  SEER 
test  procedures  already  encourage  their 
use.  For  rating  a  manufacturer’s 
condenser  with  the  evaporator  of  a 
different  manufacturer,  the  SEER 
determination  procedures  provide  a 
credit  for  systems  that  incorporate 
TXVs.  For  matched  systems,  the  use  of 
"raVs  typically  lowers  the  degradation 
coefficient,  resulting  in  higher  SEER 
results. 

We  hesitate  to  provide  stronger 
support  for  TXV-bearing  equipment 
than  that  which  is  already  granted 
through  the  test  procediures.  Unlike 
fixed  orifices,  TXVs  are  mechanical 
components.  Some  manufacturers  avoid 
their  usage  because  of  reliability 
concerns,  and  the  additional  repair  costs 
tnciured  by  consunlers  could  outweigh 
their  energy-saving  benefits. 
Furthermore,  contractors  are  able  to 
adjust  the  factory-set  TXV  in  the  field, 
and  it  is  possible  that  alleviating 
problems  due  to  over-  or  under-charging 
by  encomaging  the  use  of  "HCVs  could 
create  emother  problem — improperly  set 
TXVs.  Also,  it  is  not  clear  that  TXVs  are 
the  only,  or  even  the  best,  option  for 
maintaining  equipment  efficiency  in  the 
field.  For  example,  technologies  that 
could  mitigate  dirty  coils  or  prevent 
improper  charging  and  airflow  may  be 
more  attractive  options,  and  we  would 
not  want  to  discourage  their 
development  or  use  by  mandating  the 
use  of  TXVs. 

In  any  case,  manufactiners  may  well 
find  that  the  SEER  benefits  offered  by 
TXVs  are  compelling  enough  imder  the 
new  efficiency  standards  that  they 
would  offer  TXVs  in  a  substantial 
amount  of  baseline  equipment  without 
further  encouragement  by  the 
Department.  The  Engineering  Analysis 
suggests  that  manufacturers  are 
ciurrently  more  likely  to  incorporate 
TXVs  into  their  12  SEER  and  13  SEER 
products  than  in  their  10  SEER 
products.  We  would  expect,  therefore, 
that  TXV  use  would  be  much  more 
prevalent  vmder  higher  efficiency 
standards. 

For  these  reasons,  the  Department 
feels  that  the  current  test  procedrire 
provides  the  proper  encoinagement  for 
manufacturers  to  incorporate  TXVs  into 


their  products,  and  that  neither  a  TXV 
requirement  nor  a  lower  standard  for 
'DW-bearing  products  are  justified  at 
this  time.  We  welcome  adffitional 
comments  on  this  issue,  particularly 
regarding  whether  our  concerns 
regarding  the  perceived  reliability 
problems  and  potential  misuses 
associated  with  widespread  use  of  TXVs 
are  valid. 

L.  Other  Comments 
1.  Latent  Heat  Removal 

The  Southern  Company,  Virginia 
Power,  and  R.B.  Stotz  insisted  that 
increased  equipment  efficiency  impacts 
the  equipment’s  ability  to  properly 
dehumidify  (i.e.,  remove  latent  heat). 
Virginia  Power  specifically  wants 
assurances  that  any  increase  in  the 
standard  will  maintain  current  humidity 
control  capabilities.  In  addition,  it 
asserts  that  the  costs  of  maintaining 
humidity  control  should  be  included  in 
the  analysis.  (Virginia  Power,  No.  27  at 
2).  The  Southern  Company  claims  that 
higher  SEER  values  will  lead  to  larger 
indoor  coils  which  in  turn  will  result  in 
higher  air  temperatures  leaving  the 
indoor  coil.  The  higher  the  air 
temperature,  the  less  dehiunidification 
occurs.  They  also  claim  that  while  more 
efficient  systems  may  dehumidify 
properly  at  rated  test  conditions,  their 
ability  to  dehiunidify  imder  high  indoor 
humidity  conditions  are  worse  than  less 
efficient  equipment.  (Southern 
Company,  No.  29  at  3-4;  R.B.  Stotz,  No. 
24  at  1).  Trane  coimters  the  claims  made 
by  the  Southern  Company  and  Virginia 
Power  by  stating  that  there  is  absolutely 
no  evidence  to  support  the  claim  that 
more  efficient  equipment  has  less  latent 
heat  removal  capability.  (Crawford, 
Trane,  Transcript,  pp.  272-273). 

Trane’s  claim  that  there  is  no 
relationship  between  equipment 
efficiency  and  its  ability  to  dehumidify 
is  substantiated  by  research  conducted 
by  ARI.  From  this  research,  ARI 
demonstrated  for  hundreds  of  systems 
that  latent  heat  removal  is  not  obviously 
impacted  by  increases  in  equipment 
efficiency  at  rated  conditions  (i.e.,  95°F 
outdoor  temperature).  Not  to  dismiss 
the  concerns  of  Virginia  Power  and  the 
Southern  Company,  we  recognize  the 
humidity  control  problems  that  exist  in 
the  southern  region  of  the  U.S.  For  the 
excessive  humidity  conditions 
commonly  experienced  in  the  South, 
the  equipment  may  very  likely  not 
provide  adequate  dehumidification.  But 
rather  than  focusing  on  the  equipment 
efficiency  as  the  source  of  the  problem, 

*®D.  Godwin.  1998.  “Latent  Capacity  of  Unitary 
Equipment.”  ASHRAE  Transactions  98(2). 
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proper  installation  and  maintenance 
practices  also  likely  play  a  large  role  in 
the  equipment’s  performance.  Other 
factors  to  consider  eire  the  duct  system 
as  well  as  the  building  shell 
characteristics.  All  these  factors  play  a 
role  in  how  a  system  dehumidifies.  To 
lay  blame  only  on  the  efficiency  of  the 
equipment  ignores  how  other  factors 
contribute  to  the  system’s  ability  to 
properly  dehumidify. 

2.  3-Phase  Equipment 

ACEEE  asserted  that  if  an  identical 
standard  is  to  be  set  for  both  single- 
phase  and  3-phase  central  air 
conditioners  and  heat  pmnps  imder 
65,000  Btu/hr,  then  3-phase  equipment 
should  be  incorporated  into  the 
rulemaking  analysis.  Alternatively,  if  3- 
phase  equipment  is  excluded  from  the 
analysis,  it  should  be  made  clear  that  a 
new  standard  on  3-phase  equipment 
will  be  set  based  on  a  new  analysis 
covering  3-phase  equipment. 


EPACT  provides  for  DOE  to  amend 
the  standards  for  these  products  when 
ASHRAE  amends  the  stemdards  foimd 
in  ASHRAE  Standard  90.1.  When 
ASHRAE  has  completed  its 
consideration  of  standards  for  these 
products,  DOE  will  analyze  3-phase 
equipment  under  a  separate  rulemaking 
pertaining  to  commercial  air- 
conditioning  and  heat  pump  equipment. 

3.  SEER-HSPF  Relationship 

ARI  supported  the  Department’s 
HSPF-SEER  standard  pairings  proposed 
in  the  Supplemental  ANOPR.  (ARI  No. 
48  at  4).  Pietsch  proposed  maintaining 
the  ciurent  minimum  requirements  for 
HSPF  at  6.8  for  future  levels  of 
minimum  SEER,  which  would  allow 
manufactvurers  to  continue  to  place  more 
emphasis  on  improving  SEER.  He  based 
this  recommendation  on  the  strong 
competition  that  heat  pirnips  face  in  the 
market  place  wdth  electric  resistance 
heat,  noting  that  the  increased  first-cost 
of  heat  pmnps  that  have  higher 


minimum  HSPFs  makes  it  more  difficult 
for  heat  pumps  to  compete  against  the 
much  lower  first-cost  of  electric 
resistance  heating  systems.  (Pietsch  No. 
36  at  41).  ACEEE,  VEIC,  and  PG&E 
noted  that  the  Department’s  definition 
of  HSPF-SEER  pairing  for  the  standard 
levels  it  analyzed  seemed  arbitrary  or 
too  lenient  and  preferred  that  the 
Department  establish  higher  HSPF 
levels.  (ACEEE,  No.  43  at  5;  VEIC,  No. 

32  at  6;  PG&E,  No.  31  at  4). 

The  Department  plotted  the 
relationship  between  HSPF  and  SEER 
for  all  3-ton  split  heat  pumps  listed  in 
the  Spring  1998  ARI  Directory  of 
Certified  Unitary  Equipment.  At  10 
SEER,  the  difference  between  the 
minimum  HSPF  (6.8)  and  the  median 
(7.1)  was  0.3  HSPF.  The  Department 
then  determined  the  equation  of  the  line 
that  ran  generally  parallel  with  the 
median  HSPF  at  each  SEER  level,  while 
passing  through  the  10  SEER,  6.8  HSPF 
point.  Table  V.5  reviews  the  derivation 
of  the  SEER-HSPF  pairings. 


Table  V.5.— Comparison  of  Proposed  HSPF  Standard  Levels  With  Median  HSPFs  of  Equipment  Listed  in  the 

ARI  Unitary  Directory 


Cooling  efficiency  (SEER) 

10 

11 

12 

13 

1 _ 

14 

15 

16 

17 

Median  Heating  Efficiency 
(HSPF) . 

7.1 

7.9 

8.9 

8.2 

8.4 

Recomniended  Heating 
Efficiency  Standard 
(HSPF) . 

6.8 

■ 

8.0 

8.2 

8.4 

8.6 

Offset  from  Median 
(HSPF) . 

+0.1 

-0.7 

+0.2 

+0.2 

Even  though  the  Department  does  not 
have  information  on  the  distribution  of 
heat  pump  sales  by  HSPF  at  each  SEER 
level,  it  is  apparent  that  the  market 
cmrently  favors  products  that  exceed 
the  minimiun  allowable  HSPF  level. 

This  is  due  both  to  the  natural 
relationship  between  HSPF  and  SEER 
and  the  preference  in  the  market  for 
high  HSPF  heat  pumps  in  cooler 
climates.  The  Department  believes  that 
establishing  an  HSPF  standard  equal  to 
the  cmrent  median  at  a  given  SEER 
level  would  impose  an  undue  design 
constraint  on  manufactvu^rs,  adding  to 
the  cost  and  burden  of  designing, 
producing,  testing,  and  qualifying  the 
product  without  resulting  in  a 
significant  increase  in  the  average  HSPF 
of  equipment  sold.  Also,  the  Department 
does  not  want  to  encourage  substitution 
of  electric  resistance  heating  systems  for 
heat  pumps.  Without  further 
information  on  the  cost  of  attaining 
higher  HSPFs  or  the  shipments  of  heat 
pumps  by  HSPF  level,  the  Department 


has  no  basis  for  modifying  its  ciurrent 
HSPF-SEER  standard  combinations. 

4.  Max  Tech 

The  Supplemental  ANOPR  analysis 
proposed  a  Max  Tech  level  of  20  SEER. 
ARI,  Trane,  and  York  commented  that  a 
prototype  hasn’t  been  built  that  has 
exceeded  18  SEER.  (Wethje,  ARI, 
Transcript  p.  66;  Crawford,  Trane, 
Transcript  p.  69;  and  Madera,  York, 
Transcript  p.  71).  The  Department  also 
imderstands  that  18  SEER  is  the  highest 
efficiency  level  currently  available  for 
sale. 

While  the  Department  believes 
improvements  to  the  18  SEER  design  are 
certainly  possible,  it  agrees  with  the 
industry  that  any  analysis  based  on  a 
design  higher  than  18  SEER  would  be 
pvire  speculation.  Therefore,  the 
Department  considers  18  SEER  to  be  the 
Max  Tech  at  this  time  for  cooling 
performance.  The  Max  Tech  level  for 
heating  efficiency  is  9.4  HSPF,  which  is 
the  hipest  HSPF  rating  currently 
available  in  residential  heat  pumps.  Any 
parties  possessing  knowledge  of 


prototype  central  air  conditioners  or 
heat  pumps  that  exceed  18  SEER  or  9.4 
HSPF  levels  are  encourage  to  provide 
such  information  in  comment  on  today’s 
proposed  rale. 

DOE  does  not  have  relative  cost  data 
for  18  SEER  units  as  ARI  did  not 
provide  the  Department  data  for 
equipment  exceeding  15  SEER.  In  lieu 
of  performing  a  reverse  engineering 
analysis  on  an  18  SEER  design,  the 
Department  is  proceeding  as  if  the  18 
SEER  equipment  cost  and  price  were 
equal  to  those  of  the  15  SEER 
equipment.  DOE  believes  the  18  SEER 
cost  would  be  higher  because  the 
product  is  more  complex. 

VI.  Analytical  Results 

A.  Trial  Standard  Levels 

Table  VI.l  presents  the  trial  standards 
levels  analyzed  for  today’s  proposed 
rule  and  the  corresponding  efficiency 
level  for  each  class  of  product.  Trial 
standard  level  5  is  the  max  tech  level  for 
each  class  of  product. 
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Table  Vl.l.— Trial  Standards  Levels  for  Central  Air  Conditioners  and  Heat  Pumps  (SEER) 


Trial  standard  level 

Split  air 
conditioners 

Packaged 

air 

conditioners 

— 

Split  heat 
pumps 

Packaged 
heat  pumps 

1  . 

11 

11 

11 

11 

2  . 

12 

12 

12 

12 

3  . . . 

12 

12 

13 

13 

4  . 

13 

13 

13 

13 

5  . 

18 

18 

18 

18 

B.  Significance  of  Energy  Savings 

To  estimate  the  energy  savings 
through  2030  due  to  revised  standards, 
we  compared  the  energy  consiunption 
of  central  air  conditioners  and  heat 
piunps  imder  the  base  case  to  energy 
consmnption  of  central  air  conditioners 
and  heat  pumps  imder  the  revised 
standard.  We  examined  five  standard 
levels.  For  each  trial  standard  examined, 
several  different  scenarios  were 
analyzed  consisting  of  variations  on:  (1) 
Electricity  price  and  housing 
projections;  (2)  equipment  efficiency 
distributions;  (3)  manufactiuur  cost 
estimates;  (4)  equipment  lifetime;  and 
(5)  societal  discoimt  rate.  Electricity 
price  and  housing  projections  were 
based  on  three  different  AEO  2000 
forecasts:  (1)  Reference  Case,  (2)  High 
Growth  Case,  and  (3)  Low  Growth  Case. 


We  analyzed  three  efficiency  scenarios, 
each  of  which  assumed  a  different 
efficiency  distribution  after  new 
standards  would  take  effect:  (1)  NAECA 
scenario,  (2)  Roll-up  scenario,  and  (3) 
Shift  scenario.  Manufacturer  costs  were 
based  on  ARl-provided  mean  cost  data. 
Since  several  comments  suggested  that 
the  industry-provided  cost  estimates 
were  overstated,  cost  data  from  the 
reverse  engineering  analysis  were 
analyzed  as  an  alternative  scenario. 
Equipment  lifetime  was  based  on  a 
retirement  function  with  an  18.4  year 
average  lifetime  coupled  with  the 
inclusion  of  compressor  replacement 
costs.  However,  since  several  comments 
suggested  that  the  equipment  life  is 
actually  shorter,  a  retirement  function 
yielding  an  average  lifetime  of  14  years 
without  the  inclusion  of  compressor 


replacement  costs  was  analyzed  as  an 
alternative  scenario. 

For  calculating  NPV,  a  societal 
discount  rate  of  7%  was  assumed. 
However,  a  3%  value  was  investigated 
as  an  alternative  scenario  in  accordance 
with  the  Office  of  Management  and 
Budget’s  (OMB)  Guidelines  to 
Standardize  Measures  of  Costs  and 
Benefits  and  the  Format  of  Accoimting 
Statements. 

Table  VI.2  shows  the  range  of  energy 
savings  for  each  of  the  three  shipments 
scenarios  for  each  trial  standard  level 
based  on  varying  electricity  and  housing 
projections.  The  energy  savings  assume 
the  ARI  mean  manufacturer  cost 
estimate,  an  18.4-year  average  lifetime 
with  compressor  replacement  and  a  7% 
societal  discount  rate.  The  electricity 
scenarios  are  the  AEO  2000  Reference, 
High  Growth,  and  Low  Growth  cases. 


Table  VI.2.— Energy  Savings  Based  on  ARI  Mean  Manufacturer  Costs,  18.4  year  Retirement  Function  with 

Compressor  Replacement,  and  a  7%  Discount  Rate 

[Energy  savings  for  units  sold  from  2006  to  2030] 


Trial  standard  level 

Energy  savings  (quads) 

NAECA 

Roll-up 

Shift 

1  . 

1.7  to  1.8 . 

1.5  to  1.6 . 

1.9  to  2.0 

2  . 

2.9  to  3.2 . 

2.8  to  3.0 . : . 

3.4  to  3.6 

3  . 

3.4  to  3.6 . 

3.3  to  3.5 . 

3.8  to  4.1 

4  . 

4.2  to  4.5 . 

4.1  to  4.4 . . . 

4.6  to  4.9 

5  . 

8.1  to  8.7 . 

8.1  to  8.7 . 

8.1  to  8.7 

Table  VI.3  shows  how  each  of  the  three  scenarios  described  above  (reverse  engineering  costs,  14  year  average  life, 
and  3%  discount  rate)  impact  the  energy  savings.  The  three  scenarios  were  investigated  only  for  the  NAECA  efficiency 
scenario  and  the  AEO  2000  Reference  Case  electricity  price  and  housing  projection. 


Table  VI.3.— Energy  Savings  based  on  the  NAECA  Efficiency  Scenario  and  AEO  Reference  Case 

[Energy  savings  for  units  sold  from  2006  to  2030] 


Energy  savings  (quads) 


Trial  standard  level 

Reverse 
engineering 
manufac¬ 
turing  cost 

14  year 
lifetime 

3%  discount 
rate 

1  . 

1.7 

1.7 

1.7 

2 . . . 

3.0 

2.9 

3.0 

3 . . . 

'  3.5 

3.4 

3.5 

4 . 

4.3 

4.2 

4.3 

5 . 

8.7 

8.2 

8.3 
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C.  Payback  Period 

As  discussed  above,  the  Act  requires 
the  Department  to  examine  payback 
periods  to  determine  if  the  three  year 
rebuttable  presumption  of  economic 
justification  applies.  As  prescribed  by 
the  Act,  the  rebuttable  payback  period  is 
“calculated  under  the  applicable  test 
procedure,  *  *  *”. 

The  annual  space-cooling  and  space¬ 
heating  energy  consumption  calculated 


based  on  the  hours  of  use  in  the  test 
procedure  are  on  the  order  of  50% 
greater  than  the  weighted-average  values 
from  the  LCC  analysis  (i.e.,  analyses 
based  on  the  1997  RECS  for  residential 
buildings  and  hourly  simulations  for 
commercial  buildings).  This  means  that, 
for  any  given  standard  level,  the 
payback  period  calculated  fr’om  the  test 
procedure  will  be  significantly  shorter 
than  the  average  payback  value 


calculated  from  the  LCC  analysis  which 
was  based  on  the  1997  RECS  data. 

In  Table  VI.4a,  we  list  the  median 
payback  periods  for  product  classes  and 
efficiency  levels  according  to  the 
methods  employed  by  the  LCC  analysis. 
Table  VI.4b  is  the  rebuttable 
presumption  payback  period  based  on 
the  Department  of  Energy’s  test 
procedvne. 


Table  VI.4a.— Summary  of  LCC  Payback  Median  Period 


Product  class 

Efficiency  level 

ARI  mean  man¬ 
ufacturing  cost  1 

Reverse  engi¬ 
neering  manu¬ 
facturing  cost 
scenario ' 

14-year  lifetime 
scenario/ARI 
mean  manufac¬ 
turing  cost 

Split  System  Central  Air  Conditioner 

11 

10.6 

7.8 

10.5 

12 

12.6 

9.8 

12.8 

13 

16.0 

11.3 

16.2 

18 

36.0 

19.6 

50.4 

Split  System  Heat  Pump 

11 

5.5 

2.7 

5.5 

12 

7.2 

3.9 

7.3 

13 

9.3 

6.4 

9.5 

18 

17.3 

14.0 

19.9 

Single  Package  Air  Conditioner 

11 

6.1 

7.7 

16.6 

12 

14.0 

7.5 

14.2 

13 

21.8 

14.5 

21.8 

18 

48.8 

25.1 

88.1 

Single  Package  Heat  Pump 

11 

8.1 

4.6 

8.1 

12 

8.7 

4.0 

8.7 

13 

13.2 

8.4 

13.4 

18 

19.4 

12.8 

23.1 

>  Assumes  a  18.4-year  lifetime  with  a  compressor  replacement  at  14  years. 


Table  VI.4b.— Summary  of  Rebuttable  Payback  Period 


Product  class 

Efficiency  level 

ARI  mean 
manufacturing 
cost' 

Split  System  Central  Air  Conditioner . 

11 

4.7 

12 

5.8 

13 

7.6 

18 

11.3 

Split  System  Heat  Pump  . 

11 

2.5 

12 

3.3 

13 

4.5 

18 

6.8 

Single  Package  Air  Conditioner . .'. . 

11 

7.3 

12 

6.2 

13 

9.8 

18 

13.3 

Single  Package  Heat  Pump  . . 

11 

3.7 

12 

4.0 

13 

6.5 

18 

7.2 

‘  Assumes  a  18.4-year  lifetime  with  a  compressor  replacement  at  14  years. 


D.  Economic  Justification 
1.  Economic  Impact  on  Manufacturers 

a.  Background.  We  performed  a 
Manufactiurer  Impact  Analysis  (MIA)  to 
estimate  the  impact  of  higher  efficiency 
standards  on  air  conditioner 
memufacturers.  The  TSD  explains  the 
analysis  in  further  detail.  As  part  of  the 
MIA,  we  discussed  potential  impacts 


with  six  major  manufacturers 
responsible  for  approximately  90%  of 
the  residential  air  conditioner  and  heat 
piunp  sales.  We  also  interviewed  two 
niche  manufachirers  to  understand  how 
their  financial  situation  differs  from  that 
of  their  larger  coimterparts.  These 
interviews  are  in  addition  to  those  we 
conducted  as  part  of  the  Supplemental 
ANOPR.  The  interviews  provided 


valuable  information  used  to  evaluate 
the  impacts  of  a  new  standard  on 
manufactmrers’  cash  flows, 
manufactming  capacities  and 
employment  levels. 

The  ML\.  has  both  quantitative  and 
qualitative  aspects.  Quantitative 
analysis  primarily  relies  on  the  GRIM, 
an  industry  cash  flow  model  customized 
for  this  rulemaking.  The  GRIM  inputs 
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are  assiunptions  regarding  the  industry 
cost  structme,  shipments,  and  revenues. 
The  key  output  is  the  industry  net 
present  value  (INPV).  Different  sets  of 
assumptions  (scenarios)  produce 
different  results  as  described  below. 

In  the  GRIhJ  we  evaluated  each  of  the 
shipment  scenarios,  i.e.,  “NAECA”, 
“Rollup”,  and  “Shift”,  Changes  in 
efficiency  mix  by  efficiency  standard 
level  are  a  key  driver  of  manufacturer 
finances  since  costs  and  revenues  are 
both  tied  to  shipments. 

Two  cost  scenarios,  “Industry 
Relative  Cost”  and  “Reverse- 
Engineering  Relative  Cost”,  were  also 
examined.  These  relative  costs  are  also 
used  as  the  basis  for  deriving  the 
production  costs  of  equipment  above 
the  minimum  efficiency  level.  The 
“Reverse-Engineering  Relative  Cost” 
scenario  was  applied  only  to  the 
“NAECA”  product  mix  scenario  in 
order  to  determine  the  effects  of  lower 
production  costs  on  the  MIA  results. 

The  equipment  lifetime  scenarios 
assumptions,  “18-year  life”  and  “14- 
year  life”,  were  considered.  The  “14- 
year  life”  assrunption  applied  only  to 
the  “NAECA”  and  “Industry  Relative 
Cost”  scenarios  to  isolate  the  effects  of 
a  shorter  product  life  on  the  results. 

The  interviews  revealed  that 
manufacturers  use  different  pricing 
strategies  and  place  different  levels  of 
emphasis  on  the  sale  of  higher 
efficiency  products.  Manufacturers  fall 
into  two  basic  groups  in  this  regard.  The 
first  group  has  lower  operating  and 
production  costs  than  its  competitors 


and  targets  such  price-sensitive 
consumers  as  new  home  buildets.  This 
focus  on  low  price  limits  the  ability  and 
desire  of  these  manufactmers  to  sell 
premium  equipment.  Because  they  have 
a  cost  advantage  over  their  competitors, 
the  lower  cost  manufactmers  can 
achieve  a  higher  operating  profit  margin 
on  their  baseline  equipment  and  still 
maintain  a  price  advantage.  They  then 
apply  a  fairly  consistent  markup  across 
efficiency  levels. 

The  higher  cost  manufacturers 
typically  place  more  of  an  emphasis  on 
marketing,  service,  and  research  than  do 
their  lower  cost  competitors.  Faced  with 
stiff  price  competition  from  the  lower 
cost  manufacturers  in  price-sensitive 
markets,  the  higher  cost  manufacturers 
are  forced  to  reduce  their  price  (and 
markup)  on  their  baseline  equipment  to 
the  minimrun  level  sustainable.  They 
then  target  less  price  sensitive 
customers  by  offering  products  with 
premium  features  and  higher  efficiency. 
These  products  carry  hi^er  markups. 

Since  higher  efficiency  standards  will 
affect  each  group  of  manufacturers 
differently,  we  set  up  two  versions  of 
the  CRIM  to  model  each  group 
independently.  To  represent  die  lower 
cost  manufacturers,  we  reduced  the 
operating  expense  ratio  and  research 
and  development  expense  ratio  to  below 
the  industry  averages.  We  also  assumed 
that  a  single  markup  applies  to  products 
across  all  efficiency  levels.  To  model 
higher  cost  manufacturers,  we  raised  the 
operating  expense  ratio  and  research 
and  development  ratios  to  above  the 


industry  average.  We  then  assumed  that 
markups  increase  roughly  linearly  as  the 
efficiency  level  increases.  This 
represents  two  effects:  selling  a  greater 
fraction  of  higher  margin  premium 
product  as  efficiency  level  rises,  and 
being  able  to  secure  a  higher  profit 
margin  on  products  by  virtue  of  the 
higher  efficiency. 

To  represent  the  industry  in  aggregate, 
we  combined  the  results  of  the  two 
CRIM  versions,  giving  25%  weight  to 
the  results  of  the  lower-operating-cost 
group  and  75%  weight  to  the  results  of 
the  higher-operating-cost  group.  This 
ratio  reflects  the  prevalence  of  each 
strategy  in  the  marketplace.  Many 
companies  may  pursue  both  strategies 
simultaneously  through  different  brands 
and  divisions. 

h.  Industry  Cash  Flow  Analysis 
Results.  Tables  VI.5  through  VI,7 
present  the  CRIM  results  for  the  unitary 
air  conditioning  industry  for  the  three 
shipment  scenarios  based  on  the 
industry  provided  mean  cost  multipliers 
and  an  18-year  product  life.  The 
corporate  discount  rate  used  in  the 
analysis  is  6.2%  based  on  an  estimate  of 
the  weighted  average  cost  of  capital  for 
the  industry  over  a  five-year  period. 
Results  assume  that  manufacturers  with 
lower  operating  costs  control  25%  of  the 
market  and  those  with  higher  operating 
costs  control  75%.  Since  we  did  not 
collect  information  regarding  the  cost  or 
investments  involved  in  manufacturing 
product  at  18  SEER,  we  did  not  assess 
impacts  imder  Max  Tech. 


Table  VI.5.— Changes  in  Industry  Net  Present  Value— Industry  Relative  Cost,  18  Year  Life,  NAECA 

Efficiency  Mix 


Standard  level 

Industry  net 
present  value 
($  million) 

Change  in  INPV  from  base 
case 

$  million 

Percent 

Base . 

1,603 

1  . 

1,566 

(37) 

-2 

2 . 

1,417 

'  (186) 

-12 

3 . 

1,406 

(197) 

-12 

4 . 

1,420 

(183) 

-11 

Table  VI.6.— Changes  in  Industry  Net  Present  Value— Industry  Relative  Cost,  18  Year  Life,  Roll-up 

Efficiency  Mix 


Standard  level 

Industry  net 
present  value 

Change  in  INPV  from  base 
case 

($  million) 

$  million  . 

Percent 

. 

1,603 

1,422 

1  . 

(181) 

-11 

2  . 

1,241 

(362) 

-23 

3  . 

1,236 

(367) 

-23 

4  . 

1,268 

(335) 

-21 
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Table  VI.7.— Changes  in  Industry  Net  Present  Value— Industry  Relative  Cost,  18  Year  Life,  Shift  Efficiency 

Mix 


Standard  level 

Industry  net 
present  value 

Change  in  INPV  from  base 
case 

($  million) 

$  million 

Percent 

Base . 

$1,603 

1,740 

1  . . . 

$137 

9 

2 . 

1,825 

222 

14 

3  . 

1,854 

251 

16 

4  . . . 

1,914 

311 

19 

The  NAECA  and  Roll-up  scenarios 
reduce  INPV  while  the  Shift  scenario 
increases  INPV.  This  result  occurs 
because  we  assume  the  higher-operating 
cost  manufactmers  accrue  much  of  their 
profits  from  the  sale  of  higher  efficiency 
equipment.  As  the  standard  level 


increases,  they  earn  lower  profit 
margins  on  that  equipment.  The  loss  in 
profits  can  be  offset  by  the  combination 
of  more  sales  and  more  expensive 
equipment.  The  Shift  scenario  provides 
a  much  more  favorable  projection  of 


high-efficiency  equipment  sales  than  do 
the  NAECA  and  Rollup  scenarios. 

Tables  VI.8  and  VI.9  present  the 
results  for  the  14-year  life  assumption 
and  the  Reverse  Engineering  Relative 
Cost  scenario  with  the  NAECA 
Efficiency  Mix  scenario. 


Table  VI.8.— Changes  in  Industry  Net  Present  Value— Industry  Relative  Cost,  14  Year  Life,  NAECA 

Efficiency  Mix 


Standard  level 

Industry  net 
present  value 

Change  in  INPV  from  base 
case 

($  million) 

$  million 

Percent 

Base . . . 

$1,726 

1,701 

1  . 

$  (25) 

-1 

2  . 

1,558 

(168) 

-10 

3 . 

1,555 

(171) 

-10 

4 . 

1,598 

(128) 

-7 

Table  VI.9.— Changes  in  Industry  Net  Present  Value— Reverse  Engineering  Relative  Cost,  18  Year  Life, 

NAECA  Efficiency  Mix 


Standard  level 

Industry  net 
present  value 
($  million) 

Change  in  INPV  from  base 
case 

$  million 

Percent 

Base . 

$1 ,539 

1  . 

T509 

$  (30) 

-2 

2 . 

1,380 

(159) 

-10 

3 . 

1,368 

(171) 

-11 

4  . 

1,3750 

(169) 

-11 

Table  Vl.lO  presents  the  differential 
impacts  between  the  groups  of 
manufacturers  with  lower  and  higher 
operating  costs.  The  lower  operating 
cost  manufactiurers  benefit  under  all 
scenarios  and  trial  standard  levels,  and 


the  higher  operating  cost  manufacturers 
benefit  only  imder  the  Shift  scenario. 
The  reason,  again,  is  that  we  assmne 
that  lower  operating  cost  manufactvu'ers 
accrue  the  same  profit  margin  regardless 
of  the  efficiency  level,  so  as  the  cost  of 


the  product  increases,  profits  also 
increase.  The  higher  operating  cost 
manufacturers,  on  the  other  hand,  lose 
profits  as  the  standard  level  rises  and 
the  products  face  pricing  pressiure  from 
the  lower  cost  manufacturers. 


Table  Vl.lO.— Change  in  Industry  Net  Present  Value  (%)  Relative  to  Base — Comparison  Betvveen  Lower  and 

Higher  Cost  Manufacturers 


Industry  relative  cost ' 

NAECA 

NAECA — 14  year 
life 

Roll-up 

Shift 

Lower 

cost 

Higher 

cost 

Lower 

cost 

Higher 

cost 

Lower 

cost 

Higher 

cost 

Standard  level 


Reverse  engineer¬ 
ing  relative  cost 


NAECA 


Lower 

cost 


Higher 

cost 
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Table  VI.10.— Change  in  Industry  Net  Present  Value  (%)  Relative  to  Base— Comparison  Between  Lower  and 

Higher  Cost  Manufacturers— Continued 


Standard  level 

Industry  relative  cost  > 

Reverse  engineer¬ 
ing  relative  cost 

NAECA 

NAECA — 14  year 
life 

Roll-up 

Shift 

1  NAECA 

Lower 

cost 

Higher 

cost 

Lower 

cost 

Higher 

cost 

Lower 

cost 

Higher 

cost 

Lower 

cost 

Higher 

cost 

Lower 

cost 

Higher 

cost 

3  . 

4  . 

9 

15 

-19 

-19 

11 

19 

-16 

-16 

6 

13 

-32 

-31 

14 

21 

16 

19 

8 

12 

-17 

-18 

>  18-year  lifetime  unless  otherwise  noted. 


For  the  group  most  negatively 
impacted,  i.e.,  the  higher  cost  group. 
Table  VI.ll  presents  the  Return  on 
Invested  Capital  (ROIC)  associated  with 
the  base  case,  and  with  each  new 


standard  level  for  the  NAECA  and  Roll¬ 
up  efficiency  mix  scenarios,  for  industry 
relative  costs  and  an  18-year  lifetime.  A 
reduction  in  ROIC  increases  the 
likelihood  that  the  company  will  choose 


to  exit  the  market  or  sell  its  assets  rather 
than  to  make  the  investments  required 
to  move  to  the  new  efficiency  level. 


Table  VI.11. — Return  on  Invested  Capital  (ROIC)  in  2011  for  Higher  Cost  Manufacturers 


Base 

1  . 

2  . 

3  . 

4  . 


Standard  level 


NAECA  Roll-up 

(in  percent)  (in  percent) 


13.3 

12.3 
10.2 
10.0 

9.6 


13.3 

10.7 

8.4 

8.3 

8.3 


Table  VI.  12  provides  a  smnmary  of 
the  total  investment  required  for  each 
trial  standard  level.  Product  conversion 
expenses  include  mostly  product 


development  and  testing  costs.  Capital 
investments  include  new  equipment, 
tooling,  and  floor  space.  Since  these 
investments  occiu  in  the  years  leading 


up  to  the  effective  date  of  the  new 
standard,  larger  investments  equate  to  a 
more  serious  strain  on  cash  flows  in  the 
near-term. 


Table  VI.  12.— Manufacturer  Expenditures  Related  to  New  Efficiency  Standards  (million  1999  $) 


Trial  standard  level 

Product  con¬ 
version  ex¬ 
penses 

Capital 

investments 

_ 1 

Total 

investment 

Ba5;e  . ^ . 

1  . 

$  31 

$  54 

$  85 

2  . . . f. . 

93 

109 

202 

3  . 

110 

138 

248 

4  . 

157 

167 

324 

The  TSD  which  accompanies  today’s 
proposed  rule  provides  more  details  on 
the  MIA  assiunptions,  methodology, 
results,  and  conclusions,  including  the 
assessments  of  impacts  on  lower  volume 
equipment  manufactmrers  and 
compressor  manufactvuers,  which  we 
estimate  to  be  similar  in  proportion  to 
the  impacts  described  above. 

c.  Impacts  on  Employment. 
Manufacturers  stated  imiformly  that 
labor  requirements  track  materials  costs. 
Since  a  new  standard  wrill  increase  the 
amount  and  cost  of  material  in  each 
product,  labor  requirements  are 
expected  to  rise  proportionally. 
However,  the  industry  has  recently  been 
experiencing  rapid  growth  in  sales 
volume  and  is  now  faced  writh 


production  capacity  constraints.  Since 
new  efficiency  stemdards  will  increase 
the  product’s  size  and  complexity,  many 
mamufactmrers  will  need  to  add 
additional  capacity  to  accommodate  the 
new  products  and  retain  their  sales 
volumes.  It  is  possible  that  those 
companies  will  choose  to  add  the  new 
capacity  outside  of  the  United  States. 
This  effect  could  keep  domestic 
emplojmient  levels  flat  or  result  in 
employment  loss  if  companies  choose  to 
shift  current  production  to  new  facilities 
in  other  coimtries. 

d.  Impacts  on  Manufacturing 
Capacity.  It  is  likely  that  a  central  air 
conditioner  and  heat  pump  standard 
would  increase  centr^  air  conditioner 
and  heat  pmnp  production  capacity  in 


the  United  States.  Since  more  efficient 
conventional  heat  exchangers  are  also 
larger,  plants  that  now  face  capacity 
constraints  will  be  unable  to  produce  as 
many  heat  exchangers  as  they  can  vmder 
existing  standards.  Five  of  the  six 
manufacturers  we  interviewed 
identified  capacity  constraints  during 
peak  production  periods. 

e.  Impact  on  Lower  Volume 
Manufacturers.  Converting  from  a 
company’s  current  basic  product  line 
involves  creating,  testing,  and  moving  a 
new  design  into  production.  These  tasks 
have  associated  capital  investments. 
Manufactrirers  of  niche  products  and 
those  who  produce  only  coils  and 
fancoils,  because  of  their  need  to  spread 
these  investments  over  smaller 
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production  volumes,  may  be  affected 
more  negatively  than  major 
manufacturers  by  an  increase  in 
efficiency  standards.  This  is  particularly 
true  for  those  manufacturers  that 
compete  head-to-head  with  major 
manufacturers  in  some  product  lines, 
and  less  true  for  coil-only 
manufacturers.  These  results  occur 
separately  from  any  technical 
considerations  related  to  the 
manufacturer’s  ability  to  modify  its 
products  to  bring  them  into  complicmce 
with  a  new  standard.  Technical 
considerations  are  typically  more 
important  for  niche  manufacturers  than 
for  major  manufacbirers  and  have  more 
severe  consequences  related  to 
increased  production  costs  or  loss  of 
sales  volume  due  to  increased  price. 
Overall,  if  provisions  are  made  in  the 
standard  for  niche  products  that  face 
severe  technologic^  constraints,  we 
would  not  expect  the  impacts  on  lower- 
volmne  manufacturers  as  a  group  to  be 
disproportionate  with  those  of  the 
industry  as  a  whole. 


2-.  Life-Cycle  Cost 

More  efficient  central  air  conditioners 
and  heat  pmnps  would  affect  consumers 
in  two  ways:  Aimual  operating  expense 
would  decrease  and  pmchase  price 
would  increase.  We  analyzed  the  net 
effect  by  calculating  the  LCC.  biputs 
required  for  calculating  LCC  include 
total  installed  costs  (i.e.,  equipment 
price  plus  installation  costs),  aimual 
energy  savings,  average  and  marginal 
electricity  rates,  electricity  price  trends, 
repair  costs,  maintenance  costs, 
equipment  lifetime,  and  discount  rates. 

The  output  of  the  LCC  model  is  a 
mean  LCC  savings  for  each  product 
class  as  well  as  a  probability 
distribution  or  likelihood  of  LCC 
reduction  or  increase.  The  LCC  analysis 
for  today’s  proposed  rule  introduces  a 
new  concept  with  regard  to  the 
percentage  of  consumers  (both 
residential  and  commercial)  that  are 
negatively  impacted  by  an  increase  in 
the  minimum  efficiency  standard.  (For 
the  Supplemental  ANOPR,  all 


consumers  that  would  incur  an  LCC 
increase  were  considered  to  be 
adversely  impacted  by  an  increase  in 
the  standard.  This  included  even 
consumers  that  would  incur  a  relatively 
small  LCC  increase  e.g.,  as  small  as  $10, 
as  compared  to  a  relatively  large 
baseline  level  total  LCC.  Note  that  the 
baseline  LCC  is  approximately  $5,000 
for  c-entral  air  conditioners  and  $10,000 
for  heat  pumps.) 

The  revised  analysis  defines  negative 
impacts  by  including  in  this  category 
only  those  consumers  which  incur  LCC 
increases  greater  than  2%  of  the 
baseline  LCC.  For  central  air 
conditioners,  this  translates  to  an  LCC 
increase  of  approximately  $100  or  an 
annual  expense  of  approximately  $5 
over  the  lifetime  of  Ae  system.  Table 
VI.  13  summarizes  the  baseline  LCCs  for 
split  system  and  single  package  central 
air  conditioners  and  heat  pumps  and 
also  provides  the  2%  threshold  at  which 
consumers  are  considered  to  be 
adversely  impacted. 


Table  VI.  13.— Baseline  Life-Cycle  Costs  and  Threshold  for  Adverse  Impacts 


Product  class 

Baseline  life- 
cycle  cost 

Threshold  for 
adverse  im¬ 
pacts:  2%  of 
Baseline  LCC 

Split  Air  Conditioners  . 

$5,170 

$103 

Split  Heat  Pumps . 

9,679 

194 

Single  Package  Air  Conditioners . 

5,629 

113 

Single  Package  Heat  Pumps . 

9,626 

193 

Table  VI.14  depicts  the  LCC  results 
for  split  system  and  single  package 
cent^  air  conditioners  and  heat  pmnps. 
The  table  shows  the  average  LCC  values 
for  the  baseline  and  each  Trial  Standard 
Level.  Since  manufacturer  cost  data 
were  not  available  for  the  18  SEER 
efficiency  levels,  15  SEER  cost  data 
were  used  for  all  18  SEER  calculations 
resulting  in  18  SEER  LCC  results  which 
imderestimate  their  true  cost  level. 


Table  VI.14  also  provides  for  each 
product  class  the  difference  in  LCC  at 
each  efficiency  level  relative  to  the 
baseline.  The  differences  represent 
either  an  LCC  savings  or  an  LCC  cost 
increase.  In  addition,  the  table  shows 
the  subset  of  consmners  (both 
residential  and  commercial)  at  each 
efficiency  level  who  are  impacted  in  one 
of  three  ways:  Consumers  who  achieve 
significant  net  LCC  savings  [i.e.,  LCC 


savings  greater  than  2%  of  the  baseline 
LCC),  consmners  who  are  impacted  in 
an  insignificant  maimer  by  having  either 
a  small  reduction  or  small  increase  in 
LCC  (i.e.,  within  ±2%  of  the  baseline 
LCC),  or  consumers  who  achieve  a 
significant  net  LCC  increase  (i.e.,  an  LCC 
increase  exceeding  2%  of  the  baseline 
LCC). 


Table  VI.14.— Summary  of  LCC  Results  Based  on  ARI  Mean  Manufacturer  Costs  and  a  18.4  Year  Average 

Lifetime 


Product  class 

Split  System  Central  Air  Conditioner 

Split  System  Heat  Pump  . . 


Efficiency 

level 


10 

11 

12 

13 

18 

10 

11 

12 

13 

18 


Average 

LCC 


$5,170 

5,126 

5,125 

5,199 

5,725 

9,679 

9,529 

9,437 

9,464 

9,955 


Average  LCC 
(savings) 
costs 


($44) 

(45) 

29 

555 


(150) 

(242) 

(215) 

276 


Percent  of  consumers  with 


Net  savings 
(>2%) 


23 

27 

25 

15 


30 

42 

39 

23 


No  signifi¬ 
cant  impact 


68 

34 

17 

4 


Net  costs 
(>2%) 


9 

39 

58 

81 


2 

66 


O  C<5  CNJ 
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Table  Vl.l 4.— Summary  of  LCC  Results  Based  on  ARI  Mean  Manufacturer  Costs  and  a  18.4  Year  Average 

Lifetime — Continued 


Product  class 

Efficiency 

level 

Average 

LCC 

Average  LCC 
(savings) 
costs 

Percent  of  consumers  with 

Net  savings 
(>2%) 

No  signifi¬ 
cant  impact 

Net  costs 
(>2%) 

Single  Package  Air  Conditioner . 

10 

5,629 

11 

5,649 

20 

16 

47 

37 

12 

5,600 

(29) 

26 

30 

44 

13 

5,804 

175 

18 

11 

71 

18 

6,370 

741 

12 

4 

84 

Single  Package  Heat  Pump . 

10 

9,626 

11 

9,492 

(134) 

. 

28 

72 

0 

12 

9,372 

(254) 

44 

49 

7 

13 

9,514 

(112) 

33 

31 

36 

18 

9,922 

296 

24 

10 

66 

As  discussed  previously  for  the 
presentation  of  energy  savings  and 
payback  period  results,  we  have 
investigated  two  scenarios  where  lower 
estimates  of  the  manufactiuer  costs 


(reverse  engineering)  and  system 
lifetime  (retirement  function  with  14 
year  average  lifetime  without 
compressor  replacement  costs)  were 
analyzed.  Table  VI.  15  presents  the 


results  for  the  manufacturer  cost 
scenario  while  Table  VI.  16  presents  the 
results  for  the  lifetime  scenario. 


Table  Vl.l 5.— Summary  of  LCC  Results  Based  on  Reverse  Engineering  Manufacturer  Costs 


Product  class 

Efficiency 

level 

Average 

LCC 

Average  LCC 
(savings) 
costs 

Percent  of  consumers  with 

Net  savings 
(>2%) 

No  signifi¬ 
cant  impact 

Net  costs 
(>2%) 

Split  System  Central  Air  Conditioner  . 

10 

$5,170 

11 

5^095 

($75) 

28 

70 

2 

12 

5,057 

(113) 

35 

40 

25 

13 

5,057 

(113) 

34 

27 

39 

18 

5,307 

137 

25 

7 

68 

Split  System  Heat  Pump . 

10 

9,679 

11 

9,470 

(209) 

40 

60 

0 

12 

9,314 

(365) 

58 

42 

0 

13 

9,307 

(372) 

52 

42 

6 

18 

9,720 

41 

28 

15 

57 

Single  Package  Air  Conditioner . 

10 

5,629 

11 

5,551 

(78) 

27 

72 

1 

12 

5,466 

(163) 

40 

51 

9 

13 

5,600 

(29) 

28 

20 

52 

18 

5,905 

276 

21 

6 

73 

Single  Package  Heat  Pump . 

10 

9,626 

11 

9,419 

(207) 

39 

61 

0 

12 

9,205 

(421) 

66 

34 

0 

' 

13 

9,273 

(353) 

50 

38 

12 

18 

9,460 

(166) 

37 

15 

48 

Table  Vl.l  6.— Summary  of  LCC  Results  Based  on  ARI  Mean  Manufacturer  Cost  and  14-Year  Average 

Lifetime 


Product  class 

Efficiency 

level 

Average 

LCC 

Average 
LCC  (sav¬ 
ings)  costs 
(in  dollars) 

Percent  of  consumers  with 

Net  savings 
(>2%) 

No  signifi¬ 
cant  impact 

Net  costs 
(>2%) 

Split  System  Central  Air  Conditioner  . 

10 

$4,682 

11 

4;650 

$(32) 

22 

69 

9 

12 

4,672 

(10) 

24 

31 

45 

13 

4,769 

87 

21 

15 

64 

18 

5,336 

654 

12 

3 

85 

Split  System  Heat  Pump . 

10 

8,747 

11 

8,623 

(124) 

27 

73 

0 

12 

8,587 

(160) 

35 

58 

7 

13 

8,630 

(117) 

33 

37 

30 

18 

9,184 

437 

18 

9 

73 

10 

5,150 

11 

5,182 

32 

14 

46 

40 
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Table  VI.1  6.— Summary  of  LCC  Results  Based  on  ARI  Mean  Manufacturer  Cost  and  14-Year  Average 

Lifetime 


Product  class 

Efficiency 

level 

Average 

LCC 

Average 
LCC  (sav¬ 
ings)  costs 
(in  dollars) 

Percent  of  consumers  with 

Net  savings 
(>2%) 

No  signifi¬ 
cant  impact 

12 

5,157 

7 

22 

29 

49 

13 

5,378 

228 

14 

10 

76 

18 

6,011 

861 

9 

3 

88 

Single  Package  Heat  Pump . 

10 

8,747 

11 

8,623 

(124) 

27 

73 

0 

12 

8,587 

(160) 

35 

58 

7 

13 

8,630 

(117) 

33 

37 

30 

18 

9,184 

437 

18 

9 

73 

3.  Net  Present  Value  and  Net  National 
Employment 

The  net  present  value  analysis  is  a 
measure  of  the  cumulative  benefit  or 
cost  to  the  Nation  of  standards.  As  with 
the  determination  of  national  energy 
savings,  five  different  scenarios  were 
analyzed  for  each  trial  standard  level 
consisting  of  variations  on:  (1) 
Electricity  price  and  housing 


projections;  (2)  equipment  efficiency 
distributions;  (3)  manufacturer  cost 
estimates;  (4)  equipment  lifetime;  and 
(5)  societal  discoimt  rate.  Electricity 
price  and  housing  projections  were 
based  on  three  different  AEO  2000 
forecasts:  (1)  Reference  Case,  (2)  High 
Growth  Case,  and  (3)  Low  Growth  Case. 
Three  efficiency  scenarios  were 
analyzed  which  forecast  the  equipment 
efficiency  distribution  after  new 


standards  were  assumed  to  take  effect: 
(1)  NAECA  scenario,  (2)  Roll-up 
scenario,  and  (3)  Shift  scenario. 
Manufacturer  costs  were  based  on  ARI 
mean  cost  estimates.  Equipment  lifetime 
was  assumed  to  be  18.4  years,  coupled 
with  the  inclusion  of  compressor 
replacement  costs.  A  societal  discount 
rate  of  7  was  assumed.  The  range  of 
NPVs  are  reported  in  Table  VI.17. 


Table  VI.17.— Net  Present  Value  Variation  With  Electricity  Price  and  Housing  Projections 


Trial  standard  level 


Net  present  value  for  units  sold  from  2006  to  2030 
(billion  98$)  i 


NAECA 

Roll-up 

Shift 

1  . 

0 . ; . 

1  . 

Oto-1. 

2 . 

-1  . 

0  to  1  . 

-3  to  -4. 

3 . 

-1  to  -2  . 

Oto-1  . 

-5. 

4 . 

-4 . 

-10 

5 . 

-22 . 

-22 . 

-22. 

>  Based  on  ARI  mean  manufacturer  costs,  18.4-year  retirement  function  with  compressor  replacement,  and  a  7%  discount  rate. 


In  order  to  show  the  significance  of 
the  NPVs  in  Table  V.17  to  the  various 
input  assumptions.  Tables  VI.18 
through  VI.  21  report  the  range  of  NPV 
results  for  a  range  of  assumptions  and 
scenarios  relative  to  the  total  national 
equipment  and  operating  costs  for  all 


central  air-conditioning  and  heat  pump 
equipment  imder  the  base  case  (i.e.,  in 
the  absence  of  new  efficiency 
standards).  The  results  in  Table  VI.18 
are  based  on  the  AEO  2000  Reference 
Case  forecast  of  electticity  prices  and 
housing.  The  total  costs  are  presented 


for  the  base  case  and  each  Trial 
Standard  Level.  In  addition,  the  NPV 
(the  difference  in  total  costs  between  the 
base  case  and  trial  standard  level),  as 
well  as  the  NPV  as  a  percentage  of  the 
“Base  Case  Total  Costs,”  are  calculated 
for  each  trial  standard  level. 


Table  VI.18. — Net  Present  Values  Relative  to  Base  Case  Total  Equipment  and  Operating  Costs  * 


TSL 

Base  case 
total  costs 
(billion 
98$) 

Efficiency  scenario 

NAECA 

Roll-up 

Shift 

Total  costs 
(billion 
98$) 

NPV 

Total  costs 
(billion 
98$) 

NPV  1 

Total  costs 
(billion 
98$) 

NPV 

(billion 

98$) 

as  percent 
of  base 
case  total 

(billion 

98$) 

as  percent 
of  base 
case  total 

(billion 

98$) 

as  percent 
of  base 
case  total 

1  . 

381 

381 

0 

0.0 

381 

1 

0.2 

385 

0 

-0.1 

2  . 

381 

382 

-1 

-0.3 

381 

0 

0.0 

388 

—3 

-0.9 

3  . 

381 

383 

-2 

-0.5 

382 

-1 

•  -0.2 

390 

-5 

-1 .4 

4  . 

381 

387 

-5 

-1.4 

386 

-4 

-1.1 

395 

-10 

-2.5 

5  . 

381 

403 

-22 

-5.8 

403 

-22 

-5.8 

407 

-22 

-5.8 

'  Based  on  AEO  2000  Reference  Case,  ARI  mean  manufacturer  costs,  18.4-year  retirement  function  with  compressor  replacement,  and  a  7%  discount  rate.  Values 
rounded  to  the  nearest  $t  billion. 
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Tables  VI.19  through  VI. 21  show  how  and  3%  discoimt  rate,^^  impact  the  net  efficiency  scenario  and  the  AEO 

the  three  scenarios,  i.e.,  reverse  present  value.  The  three  scenarios  were  Reference  Case  electricity  price  and 

engineering  costs,  14-year  average  life,  investigated  only  for  the  NAECA  housing  projection. 


Table  V.19.— Net  Present  Values  Results  Based  on  Reverse  Engineering  Manufacturer  Costs  ' 


Trial  standard  level 

Base  case 
total  costs 
(billion  98$) 

Trial  standard  level 

Total  cost 
(billion  98$) 

Net  present 
value 

(billion  98$) 

As  percent  of 
base  case 
total  costs 

379 

378 

2 

0.4 

2  . 

379 

377 

2 

3  . . 

379 

378 

1 

4  . . . 

379 

379 

0 

0.0 

379 

390 

-10 

-2.7 

1  Based  on  AEO  2000  Reference  Case,  NAECA  efficiency  scenario,  18.4-year  retirement  function  with  compressor  replacement,  and  a  7%  dis¬ 
count  rate.  Values  rounded  to  the  nearest  $1  billion. 


Table  V1.20. — Net  Present  Values  Results  Based  on  14-Year  Average  Lifetime  > 


Trial  standard  level 

■  Base  case 
total  costs 
(billion  98$) 

Trial  standard  level 

Total  cost 
(billion  98$) 

Net  present 
value 

(billion  98$) 

As  percent  of 
b^  case 
total  costs 

1  . 

363 

364 

0 

0.0 

2  . 

363 

365 

-2 

-0.5 

363 

366 

-0.8 

363 

370 

-1.9 

5  . 

363 

389 

-6.9 

>  Based  on  AEO  2000  Reference  Case,  NAECA  efficiency  scenrio,  ARI  mean  manufacturer  costs,  and  a  7%  discount  rate.  Values  rounded  to 
the  nearest  $1  billion. 


Table  VI.21.— Net  Present  Values  Results  Based  on  3%  Discount  Rate  > 


Trial  standard  level 

Base  case 
total  costs 
(billion  98$) 

Trial  standard  level 

i _ ■  ■  - _ _ 

Total  cost 
(billion  98$) 

IMet  present 
value 

(billion  98$) 

As  percent  of 
base  case 
total  costs 

1  . 

712 

708 

3 

0.5 

2  . 

712 

708 

4 

0.5 

3 . 

712 

708 

3 

0.4 

4 . 

712 

714 

-3 

-0.4 

5  . 

712 

746 

-35 

-4.9 

'Based  on  AEO  2000  Reference  Case,  NAECA  efficiency  scenario,  ARI  mean  manufacturer  costs,  and  18.4-year  retirement  function  with 
compressor  replacement.  Values  rounded  to  the  nearest  $1  billion. 


The  Department  committed  in  its 
1996  Process  Improvement  Rule  to 
develop  estimates  of  the  employment 
impacts  of  proposed  standards  in  the 
economy  in  general.  61  FR  36983. 

As  discuss^  above,  energy  efficiency 
standards  for  central  air  conffitioners 
and  heat  pumps  are  expected  to  reduce 
electricity  bills  for  residential  and 
commercial  consxuners.  The  resulting 
net  savings  are  expected  to  be  redirected 
to  other  forms  of  economic  activity. 
These  shifts  in  spending  and  economic 
activity  are  expected  to  affect  the 
demand  for  labor,  but  there  is  no 
generally  accepted  method  for 
estimating  these  effects. 


A  societal  discount  rate  of  3%  value  was 
investigated  as  a  scenario  in  accordance  with  the 


One  method  to  assess  the  possible 
effects  on  the  demand  for  labor  of  such 
shifts  in  economic  activity  is  to  compare 
sectoral  employment  statistics 
developed  by  the  Labor  Department’s 
Bureau  of  Labor  Statistics  (BLS).  The 
BLS  regtilarly  publishes  its  estimates  of 
the  number  of  jobs  per  million  dollars 
of  economic  activity  in  different  sectors 
of  the  economy,  as  well  as  the  jobs 
created  elsewhere  in  the  economy  by 
this  same  economic  activity.  BLS  data 
indicate  that  expenditures  in  the  electric 
sector  generally  are  associated  with 
fewer  jobs  (both  directly  and  indirectly) 
than  expendihires  in  other  sectors  of  the 


Office  of  Management  and  Budget’s  (OMB) 


economy.  There  are  many  reasons  for 
these  differences,  including  the  capital- 
intensity  of  the  utility  sector  and  wage 
differences. 

In  developing  this  proposed  rule,  the 
Department  attempted  a  more  precise 
an^ysis  of  the  impacts  on  national  labor 
demand  using  an  input/output  model  of 
the  U.S.  economy.  Ilie  model 
characterizes  the  interconnections 
among  35  economic  sectors  using  the 
data  horn  the  Bureau  of  Labor  Statistics. 
Since  the  electric  utility  sector  is  more 
capital-intensive  and  less  labor- 
intensive  than  other  sectors  (see  Bureau 
of  Economic  Analysis,  Regional 
Mfiltipliers:  A  User  Handbook  for  the 


Guidelines  to  Standardize  Measures  of  Costs  and 
Benefits  and  the  Format  of  Accotmting  Statements. 


59622 


Federal  Register / Vol.  65,  No.  194 /Thursday,  October  5,  2000 / Proposed  Rules 


Regional  Input-Output  Modeling  System 
(RIMS  n),  Washington,  D.C.,  U.S. 
Department  of  Commerce,  1992),  a  shift 
in  spending  away  horn  energy  bills  into 
other  sectors  would  be  expected  to 
increase  overall  employment.  But  for 
this  analysis,  since  the  increased 
manufacturing  costs  to  the  nation  of 
meeting  a  new  efficiency  standard  are 
relatively  large,  there  is  an  overall 
decrease  in  national  employment.  The 
results  of  the  Department’s  analysis  are 
shown  in  Chapter  12  of  the  TSD. 

While  this  input/output  model 
suggests  the  proposed  central  air 
conditioner  and  heat  pump  standards 
are  likely  to  decrease  the  net  demand  for 
labor  in  the  economy,  the  losses  would 
most  likely  be  very  small  relative  to 
total  national  employment.  For  several 
reasons,  however,  even  these  modest 
losses  are  in  doubt: 

•  Unemployment  is  now  at  the  lowest 
rate  in  30  years.  If  imemplo)mient 
remains  very  low  during  the  period 
when  the  proposed  standards  are  put 
into  effect,  it  is  unlikely  that  the 
standards  alone  could  result  in  any  net 
decrease  in  national  emplo3unent  levels. 

•  Neither  the  BLS  data  nor  the  input- 
output  model  used  by  DOE  include  the 
quality  or  wage  level  of  the  jobs.  One 
reason  that  the  demand  for  labor 
decreases  in  the  model  may  be  that  the 
jobs  expected  to  be  created  pay  more 
than  the  jobs  being  lost.  The  losses  from 
any  potential  employment  reduction 
would  be  offset  if  job  quality  and  pay 
are  increased. 


•  The  net  benefits  from  potential 
employment  changes  are  a  result  of  the 
estimated  net  present  value  of  benefits 
or  losses  likely  to  result  from  the 
proposed  standards.  It  may  not  be 
appropriate  to  separately  identify  and 
consider  any  employment  impacts 
beyond  the  calculation  of  net  present 
value. 

Taking  into  consideration  these 
concerns  regarding  the  interpretation 
and  use  of  the  employment  impacts 
analysis,  the  Department  concludes  only 
that  the  proposed  central  air  conditioner 
and  heat  pump  standards  are  likely  to 
result  in  no  appreciable  job  losses  to  the 
nation. 

Public  comments  are  solicited  on  the 
validity  of  the  anal)ffical  methods  used 
and  the  appropriate  interpretation  and 
use  of  the  results  of  this  analysis. 

4.  Impact  on  Utility  or  Performance  of 
Products 

As  detailed  in  Section  V,  in 
establishing  classes  of  products  we  have 
tried  to  eliminate  any  degradation  of 
utility  or  performance  in  the  products 
under  consideration  in  this  rulemaking. 

5.  Impact  of  Any  Lessening  of 
Competition 

The  Act  directs  the  Department  to 
consider  any  lessening  of  competition 
that  is  likely  to  result  from  standards.  It 
further  directs  the  Attorney  General  to 
determine  the  impact,  if  any,  of  any 
lessening  of  competition  likely  to  result 
from  a  proposed  standard  and  transmit 
such  determination  to  the  Secretary,  not 


later  than  60  days  after  the  publication 
of  a  proposed  rule,  together  with  an 
analysis  of  the  nature  and  extent  of  such 
impact.  EPCA  section  325(o)(2)(B){i)(V) 
and  (B)(ii),  42  U.S.C.  6295(o)(2)(B)(i)(V) 
cmd  (B)(ii). 

In  order  to  assist  the  Attorney  General 
in  making  such  a  determination,  the 
Department  has  provided  the 
Department  of  Justice  (DOJ)  with  copies 
of  this  notice  and  the  TSD  for  review. 

At  DOE’S  request,  the  DOJ  reviewed  the 
manufacturer  impact  analysis  interview 
questionnaire  to  ensure  that  it  would 
provide  insight  concerning  any 
lessening  of  competition  due  to  any 
proposed  trial  standard  levels. 

6.  Need  of  the  Nation  to  Save  Energy 

Enhanced  energy  efficiency  improves 
the  nation’s  energy  security,  and 
reduces  the  environmental  impacts  of 
energy  production.  Improved  efficiency 
of  central  air  conditioners  and  heat 
pumps  is  also  likely  to  improve  the 
reliability  of  the  nation’s  electric 
system,  "rhe  energy  savings  from  central 
air  conditioner  and  heat  pump 
standards  resiilt  in  reduced  emissions  of 
carbon  and  NOx.  Cumulative  emissions 
savings  over  the  16-year  period  modeled 
are  shown  in  Table  VI.22.  Emission 
savings  are  based  on  the  use  of:  (1)  The 
ARI  mean  manufacturer  cost  data  and 
(2)  an  18.4-year  average  lifetime.  The 
results  presented  in  Table  VI.22  are 
based  only  on  the  AEO  2000  Reference 
Case  for  electricity  price  and  housing 
projections  and  the  NAECA  efficiency 


Table  VI.22.— Cumulative  Emissions  Reductions  Based  on  AEO  2000  Reference  Case  and  NAECA  Efficiency 

Scenario  (2006-2020) 


Emissions  reductions 


The  impact  of  varying  electricity  price  and  housing  projections  (i.e.,  different  AEO  cases)  as  well  as  different  efficiency 
scenarios  were  considered  only  for  the  Trial  Standard  Level  3.  Table  VI.23  shows  how  carbon  and  NOx  emissions 
are  impacted  by  the  different  projections  and  scenarios. 

Table  VI.23.— Cumulative  Emissions  Reductions  for  Proposed  Standard  (2006-2020)  and  the  impact  of 
Different  Electricity  Price/Housing  Projections  and  Efficiency  Scenarios 


Electricity  price  and  housing  projection 


AEO  Reference  Case  .... 
AEO  Reference  Case  ... 
AEO  Reference  Case  ... 
AEO  Low  Growth  Case 
AEO  High  Growth  Case 


Efficiency  scenario 


NAECA 

Roll-up 

Shift 

NAECA 

NAECA 


Cartx>n  (Mt) 


NOx  (kt) 


Federal  Register  / Vol.  65,  No.  194/Tlmrsday,  October  5,  2000  /  Proposed  Rules 


59623 


The  annual  carbon  emission 
reductions  range  up  to  6.6  Mt  in  2020 
and  the  NOx  emissions  reductions  up  to 
24.5  kt  in  2015.;  Total  carbon  and 
NOx  emissions  for  each  trial  standard 
level  are  reported  in  the  Environmental 
Assessment,  in  the  TSD. 

7.  Other  Factors 

This  provision  allows  the  Secretary  of 
Energy,  in  determining  whether  a 
standard  is  economically  justified,  to 
consider  any  other  factors  that  the 
Secretary  deems  to  be  relevant.  EPCA 
Section  325(o)(2)(B)(i)(VI),  42  U.S.C. 
6295(o)(2)(B)(i)(^).  The  Secretary  has 
decided  that  the  impacts  of  the 
proposed  standards  on  peak  power 
requirements  and  electric  utility  system 
reliability,  the  impacts  of  proposed 
standards  on  those  subgroups  of 
consmners  who  are  at  or  below  the 
poverty  line,  and  the  impacts  of 
proposed  standards  on  consumers  and 
manufacturers  which  might  be  required 
by  proposed  environmental  regulations 
to  incorporate  ozone  reductioi^ 
technologies  in  air  conditioning  and 


heat  pump  equipment,  are  relevantto 
the  economic  justification  of  the 
standards,  and  has  decided  to  consider 
such  impacts  in  this  rulemaking. 

Peak  power  impacts  are  determined  as 
part  of  the  analysis  to  estimate  impacts 
on  electric  utilities  from  increases  in  the 
central  air  conditioner  and  heat  piunp 
standard.  NEMS-BRS  is  used  to 
estimate  peak  power  impacts  by 
calculating  the  reduction  in  installed 
generation  capacity  due  to  an  increase 
in  the  minimiun  efficiency  standard. 
Table  VI.24  shows  the  estimated 
reductions  in  installed  generation 
capacity,  in  giga-watts  (GW),  in  the  year 
2020  due  to  each  of  the  trial  standard 
levels.  Of  the  installed  generating 
capacity  avoided,  13%  would  have  been 
provided  by  coal  power  plants.  The 
remaining  percentage  (87%)  would  have 
been  supplied  by  either  gas-fired,  oil- 
fired,  or  dual-fired,  power  plants.  The 
results  presented  in  Table  VI.  24  are 
based  only  on  the  AEO  2000  Reference 
Case  for  electricity  price  and  housing 
projections  and  the  NAECA  efficiency 
scenario. 


Table  VI.24.— Installed  Generation 
Capacity  Reductions  in  the  Year 
2020  Based  on  AEO  2000  Ref¬ 
erence  Case  and  NAECA  Effi¬ 
ciency  Scenario 


Trial  standard  level 

Installed  gen¬ 
erating  capac¬ 
ity  reduction 
(GW) 

1  . 

6.4 

2 . 

10.6 

3 . 

12.3 

4 . 

15.4 

5 . 

28.6 

The  impact  of  varying  electricity  price 
and  housing  projections  (i.e.,  different 
AEO  cases)  as  well  as  different 
efficiency  scenarios  were  considered 
only  for  the  proposed  standard  (trial 
standard  level  3).  Table  VI.  2  5  shows 
how  installed  generation  capacity  is 
impacted  by  the  different  projections 
and  scenarios. 


Table  VI. 25.— Installed  Generation  Capacity  Reductions  in  the  Year  2020  for  Trial  Standard  Level  3  and 
THE  Impact  of  Different  Electricity  Price/Housing  Projections  and  Efficiency  Scenarios 


- 1 

Electricity  price  and  housing  projection 

Efficiency 

scenario 

Installed  generating  ca¬ 
pacity  reduction  (GW) 

AEO  Reference  Case . 

NAECA  . 

12.3 

AEO  Reference  Case . 

Roll-up  . 

11.9 

AEO  Reference  Case . 

Shift . 

13.6 

AEO  Low  Growth  Case . 

NAECA  . 

11.4 

AEO  High  Growth  Case  . 

NAECA  . 

12.5 

As  discussed  above,  the  impact  of  the 
peak  power  requirements  of  any  single 
end-use  on  electric  utility  system 
reliability  is  highly  uncertain.  Thus,  we 
plan  on  conducting  further  research  to 
determine  what  connection,  if  any, 
exists  between  end-use  peak  demand 
reductions  and  system  reliability.  If 
such  research  is  completed  and 
applicable  to  this  rulemaking,  we  will 


make  it  available  for  public  review 
during  the  comment  period  on  today’s 
proposed  rule. 

Consumer  subgroup  impacts  have 
been  estimated  by  determining  the  LCC 
impacts  of  the  trial  standard  levels  on 
those  consmners  who  are  at  or  below 
the  poverty  line  (e.g.,  for  a  family  of 
four,  this  constitutes  a  household 
income  of  less  than  $16,036).  To 


perform, this  calculation,  we  used  the 
subset  of  REGS  97  data  for  households 
that  are  considered  low-income.^o  Table 

r 

VI.26  summarizes  the  LCC  impacts  on 
those  low-income  consumers  who 
utilize  central  air  conditioners  and  heat 
pumps.  The  results  in  Table  VI.26  are 
based  on  ARI  mean  manufacturer  costs 
and  an  18.4-year  average  lifetime. 


Table  VI.26.— Summary  of  LCC  Results  on  Low-Income  Consumers  Based  on  ARI  Mean  Manufacturer  Costs 

AND  AN  18.4-Year  Average  Lifetime 


Efficiency 

level 

1 

Average 

LCC 

Average 

Percent  of  consumers  with 

Product  class 

LCC  (sav¬ 
ings)  costs 

Net  savings 
(>2  %) 

No  signifi¬ 
cant  impact 

Net  costs 
(>2  %) 

Split  System  Central  Air  Conditioner . 

10 

11 

$4,906 

4,887 

(19) 

17 

66 

17 

12 

4,903 

(3) 

20 

29 

51 

13 

5,007 

101 

17 

14 

69 

18 

5,598 

692 

10 

2 

88 

Split  System  Heat  Pump . 

10 

8,965 

1 

Million  metric  tons  (Mt).  Approximately  7%  of  the  REGS  97  households 

Thousand  metric  tons  (kt).  with  central  air  conditioners  and  9%  of  the 

households  with  heat  pumps  met  this  criteria. 
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Table  VI. 26.— Summary  of  LCC  Results  on  Low-Income  Consumers  Based  on  ARI  Mean  Manufacturer  Costs 

AND  AN  18.4-Year  Average  Lifetime— Continued 


Product  class 

Efficiency 

level 

Average 

LCC 

Average 
LCC  (sav¬ 
ings)  costs 

Percent  of  consumers  with 

Net  savings 
(>2  %) 

No  signifi¬ 
cant  impact 

Net  costs 
(>2  %) 

11 

8,890 

(75) 

16 

84 

0 

12 

8,862 

(103) 

27 

64 

9 

13 

8,948 

(17) 

25 

40 

35 

18 

9,610 

645 

11 

8 

81 

Single  Package  Air  Conditioner . 

10 

5,327 

11 

5,283 

(44) 

11 

42 

47 

12 

5,313 

(14) 

20 

27 

53 

13 

5,568 

241 

12 

9 

79 

18 

6,158 

831 

10 

2 

88 

Single  Package  Heat  Pump . 

10 

9,149 

11 

9,057 

(92) 

21 

78 

1 

12 

8,973 

(176) 

35 

53 

12 

13 

9,145 

(4) 

25 

27 

48 

18 

9,619 

470 

18 

8 

74 

In  comparing  the  LCC  results  on  the 
subgroup  of  consumers  who  are  low- 
income  (Table  V.26)  versus  all  central 
air  conditioner  and  heat  piunp 
consumers  (Table  V.14),  it  appears  that 


low-income  consumer  have  lower 
savings  at  the  different  trial  standard 
levels  than  the  general  population  of 
central  air  conditioner  and  heat  pump 
consumers.  Table  V.27  directly 


compares  the  LCC  impacts  of  the 
proposed  standard  on  low-income  and 
all  consumers. 


Table  VI.27.— Comparison  of  LCC  Impacts  of  the  Proposed  Standard  on  All  Consumers  vs.  Low-Income 

Consumers 


Product  class 

Efficiency  level 

Average  LCC  (savings)  costs 

Percent  of  consumers  with  net 
costs  (>2  %  of  baseline  LCC) 

All  consumers 

Low-income 

Low-income 

Split  System  Central  Air  Conditioner . 

12 

($45) 

($3) 

39 

51 

Split  System  Heat  Pump . 

13 

(215) 

(17) 

22 

35 

Single  Package  Air  Conditioner . 

12 

(29) 

(14) 

44 

53 

Single  Package  Heat  Pump . 

13 

(112) 

(4) 

36 

48 

The  U.S.  Environmental  Protection 
Agency  (EPA)  requires  states  to  develop 
a  state  implementation  plan  (SIP)  for 
most  areas  that  are  not  in  compliance 
with  the  National  Ambient  Air  Quality 
Standards  (NAAQS),  or  classified  as 
nonattainment.  In  Texas,  four  areas  are 
in  nonattainment  of  the  EPA’s  one-hour 
NAAQS  for  ozone:  Beaumont-Port 
Arthur,  El  Paso,  Dallas-Fort  Worth,  and 
Houston-Galveston.  On  August  9,  2000, 
The  Texas  Natural  Resource 
Conservation  Commission  (TNRCC),  the 
lead  environmental  agency  for  the  state 
of  Texas,  approved  for  publication  and 
public  hearing  proposed  revisions  to  the 
state  implementation  plan  (SIP),  in 
order  to  reduce  ground-level  ozone  in 
the  Houston/Galveston  (HGA),  Dallas/ 
Fort  Worth  (DFW),  and  Beaumont/Port 
Arthiu  (BPA)  ozone  nonattainment 
areas,  as  well  as  in  the  95-county  central 
and  eastern  Texas.  The  proposed  rules 
consist  of  23  separate  requirements 
applying  to  various  regions  of  the  state. 
One  of  the  proposals  mandates  the  use 
of  a  technology  in  the  affected  areas  that 


will  reduce  ozone  from  ambient  air  that 
is  drawn  across  the  external  heat 
exchanger  imits  of  air-cooled  air 
conditioning  units,  including  heat 
pmnps.  The  proposed  rule  would 
require,  after  January  1,  2002,  that  all 
central  air  conditioners  sold  in  the 
specified  areas  of  Texas  have  ozone 
reduction  technology  installed. 

The  ozone  reduction  technology  is  a 
proprietary  catalyst  called  PremAir, 
manufactiued  by  the  Engelhard 
Corporation.  The  catalyst  is 
incorporated  in  air  conditioners  in  two 
ways:  by  coating  the  condenser  coils,  or 
by  installing  an  insert  next  to  the 
condenser  coil.  The  Department  is 
required,  by  the  Process  Rule,  to 
understand  the  costs  and  benefits  of 
standeuds,  and  the  distribution  of  those 
costs  among  consumers,  mcmufacturers 
and  others,  and  the  uncertainty 
associated  with  these  costs  and  benefits. 
Any  adverse  impacts  on  significant 
subgroups  and  uncertainty  concerning 
adverse  impacts  must  be  fully 
considered  in  selecting  a  standard.  If  the 


introduction  of  this  technology  in 
Texas,  and  possibly  other  jurisdictions, 
would  create  new  consiuner  subgroups 
or  would  significantly  change  the  ability 
of  equipment  manufactiuers  to  meet  the 
new  efficiency  standard  or  the  cost 
required  to  do  so,  the  Department  would 
factor  that  information  into  its  decision 
making  for  this  rule. 

This  technology  has  the  potential  for 
affecting  the  price  and  efficiency  of 
central  air  conditioners.  For  example, 
DOE  is  aware  of  a  range  of  estimates  of 
what  this  technology  would  add  to  the 
cost  of  central  air  conditioners.  The 
costs  of  this  technology  are  estimated  to 
range  between  $42  and  $446  per  12,000 
Btu/hr  of  air  conditioner  capacity.  As  to 
possible  effects  of  the  technology  on  the 
efficiency  of  central  air  conditioners, 
DOE  understands  several  designs  of 
catalyst-treated  air  conditioners  have 
been  tested  by  Intertek  Testing  Services 
(ITS).  DOE  understands  the  test  results 
show  no  impact  on  efficiency  for  coated 
condenser  coils,  and  a  roughly  2% 


Federal  Register /Vol.  65,  No.  194 /Thursday,  October  5,  2000 / Proposed  Rules 


59625 


reduction  in  efficiency  for  the  catalyst 
insert. 

Manufacturers  could  also  be  affected 
by  the  ozone  reduction  requirement. 

The  higher  purchase  costs  of  new  air 
conditioners  could  alter  consumers’ 
decisions  on  repairing  or  replacing 
equipment,  which  would  affect  air 
conditioner  sales  and  impact 
manufacturers.  If  the  effect  applies  to  a 
significant  fraction  of  units  sold  each 
year,  the  Department’s  cmrent 
manufactiuer  impact  andysis  may 
underestimate  the  impact  on 
manufacturers. 

After  reviewing  the  available 
information,  DOE  is  not  certain  as  to  the 
impacts  of  any  ozone  reduction 
requirements  that  the  TNRCC  may 
adopt.  The  proposal  is  one  of  23 
requirements  TT^CC  may  adopt  and  it 
is  uncertain  whether  this  requirement 
will  be  included  in  their  find  rule.  Even 
if  the  requirement  is  adopted,  it  is 
unclear  what,  if  any,  effect  the 
requirement  would  have  on  efficiency. 
Findly,  DOE  believes  such  a 
requirement  may  have  an  impact  on 
manufacturers.  DOE  estimates  a 
potentid  impact  on  800,000  centrd  air 
conditioner  shipments  per  year  covered 
hy  the  TNRCC  proposd,  or 
approximately  13%  of  totd  shipments. 
This  potentid  requirement  was  not 


included  in  today’s  proposed  rule 
because  of  uncertdnty  about  whether 
the  TNRCC  will  include  the  catdyst 
requirement  in  their  SIP.  DOE  invites 
comments  on  the  status  of  the  TNRCC 
deliberations  and  whether  this  potential 
requirement  should  be  considered. 

E.  Conclusion 

Section  325(o){2)(A)  of  the  Act,  42 
U.S.C.  6295(o)(2)(A),  specifies  that  any 
new  or  amended  energy  conservation 
standard  for  any  type  (or  class)  of 
covered  product  shdl  be  designed  to 
achieve  ffie  maximmn  improvement  in 
energy  efficiency  which  the  Secretary 
determines  is  technologicdly  feasible 
and  economicdly  justified.  In 
determining  whether  a  standard  is 
economicdly  justified,  the  Secretary 
must  determine  whether  the  benefits  of 
the  standard  exceed  its  burdens.  EPCA 
section  325(o)(2)(B)(i),  42  U.S.C. 
6295(o)(2)(B)(i).  The  amended  standard 
must  “result  in  significant  conservation 
of  energy.’’  EPCA  section  325(o)(3){B), 
42  U.S.C.  6295(o)(3)(B). 

We  consider  the  impacts  of  standards 
at  each  of  five  trid  standards  levels, 
beginning  with  the  Max  Tech  Level,  i.e., 
Trid  Standard  Level  5.  We  then 
consider  less  efficient  levels.  Trid 
Standard  Level  3  is  a  combination  of 
different  efficiency  levels  for  the 


different  classes.  It  combines  the  SEER 
values  for  dr  conditioners  fi'om  Trial 
Standard  Level  2  (12  SEER)  with  the 
SEER  vdues  for  heat  pumps  from  Trial 
Standard  Level  4  (13  SEER).  By 
combining  efficiency  levels  in  this  way, 
the  Department  is  able  to  evaluate  the 
impacts  of  different  combinations  of 
standard  levels  to  make  an  informed 
decision  on  the  merits  of  different 
efficiency  combinations. 

To  dd  the  reader  as  we  discuss  the 
benefits  or  burdens  of  the  trid  levels, 
we  have  included  a  summary  of  the 
andysis  results  in  Tables  VI.28  and 
VI.29.2^  Table  VI.28  presents  a  summary 
of  andysis  results  based  on  ARI  mean 
manufacturing  costs,  NAECA  and  Roll¬ 
up  efficiency  scenarios  and  7%  and  3% 
societd  discount  rate  scenarios.  Table 
VI.  29  presents  a  summary  of  andysis 
results  based  on  manufacturing  costs 
obtained  fi'om  the  reverse  engineering 
andysis  for  the  NAECA  efficiency 
scenario  and  7%  and  3%  societal 
discount  rate  scenario.  Both  tables 
assume  an  18.4-year  equipment  lifetime, 
including  one  compressor  replacement. 
The  reverse  engineering  scenario  results 
in  Table  VI.29  are  limited  to  single 
scenarios  which  highlight  the  impact  of 
manufacturing  costs  on  the  consumer, 
manufacturers,  nationd  energy  savings, 
andNPV. 


Table  VI.28.— Summary  of  Analysis  Results  Based  on  ARI  Mean  Manufacturer  Costs  ^ 


Trial  std  1 

Trial  std  2 

Trial  std  3 

Trial  std  4 

Trial  std  5 

Total  Quads  Saved  2 . 

1.7-1 .8 

2.9-3.2 

3.4-36 

42^.5 

8.1-8.7 

Generation  Capacity  Offset  (GW)^ . '. . 

6.4 

10.6 

12.3 

15.4 

28.6 

NPV  ($billion):-» 

7%  Discount  Rate . 

0 

-1 

-1  to  -2 

—  5  to  —  6 

-22 

3%  Discount  Rate . 

3 

4 

3 

-3 

-35 

Emissions;  ® 

Carbon  Equivalent  (Mt) . 

13.4 

23.7 

27.4 

33.6 

63.7 

NOx  (kt)  . 

37.2 

67.9 

78.8 

102.5 

193.7 

Cumulative  Change  in  INPV  ($  million):^ 

NAECA  . 

(37) 

(186) 

(197) 

(183) 

Roll-up . 

(181) 

(362) 

(367) 

(335) 

Life  Cycle  Cost  ($): 

Split  AC . 

($44) 

($45) 

($45) 

$29 

$555 

Packaged  AC . 

$20 

($29) 

($29) 

$175 

$741 

Split  HP . 

($150) 

($242) 

($215) 

($215) 

$276 

Packaged  HP . 

($134) 

($254) 

($112) 

($112) 

$296 

Payback  (years): 

Split  AC . 

10.6 

12.6 

12.6 

16 

36 

Packaged  AC . 

16.1 

14 

14 

21.8 

48.8 

Split  HP . 

5.5 

7.2 

9.3 

9.3 

17.3 

Packaged  Heat  Pump . , . 

8.1 

8.7 

13.2 

13.2 

19.4 

^  Estimates  are  based  on  18.4-year  lifetime. 

^  Based  on  AEO  2000  reference,  high  and  low  growth  cases,  and  NAECA  efficiency  distributions. 

3  Reductions  in  installed  generation  capacity  in  the  year  2020,  based  on  AEO  2000  reference  case,  NAECA  efficiency  scenario. 

^  Based  on  NAECA  efficiency  distribution  and  7  %  discount  rate.  Range  reflects  AEO  2000  reference,  high  and  low  growth  cases. 
^  Beised  on  AEO  2000  reference  case,  NAECA  efficiency  scenario,  and  ARI  mean  manufacturing  costs. 

^Not  calculated  at  Trial  Standard  Level  5. 


All  cumulative  effects  that  are  not  monetary  are 
not  discounted.  Monetary  effects  are  discounted  to 
1998  dollars. 
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Table  VI.29.— Summary  of  Analysis  Results  Based  on  Reverse  Engineering  Manufacturing  Costs) 


Trial  std  1 

Trial  std  2 

Trial  std  3 

Trial  std  4 

Trial  std  5 

Total  Quads  Saved 2 . 

1.7-1 .8 

2.9-3.2 

3.4-3.7 

4.3-4.6 

8.4-9.0 

Generation  Capacity  Offset  (GW)  ^  . 

NPV  (Sbillion): 

6.4 

10.6 

12.3 

15.4 

28.6 

7%  Discount  Rate  2 . 

1  to  2 

2 

1  to  2 

Oto  1 

-10  to  -11 

3%  Discount  Rate . 

6 

10 

10 

9 

-8 

Emissions;  2 

Cariaon  Equivalent  (Mt) . 

13.4 

23.7 

27.4 

33.6 

63.7 

NOx  (kt)  . 

37.2 

67.9 

78.8 

102.5 

193.7 

Cumulative  Change  in  INPV  ($  million); 

NAECA  . 

(30) 

(159) 

(171) 

(169) 

Roll-up  3  . 

(181) 

(362) 

(367) 

(335) 

Life  Cycle  Cost  ($): 

Split  AC . 

($75) 

($113) 

($113) 

($113) 

$137 

Packaged  AC . 

($78) 

($163) 

($163) 

($29) 

$276 

Split  HP . 

($209) 

($365) 

($372) 

($372) 

$41 

Packaged  HP . 

($207) 

($421) 

($353) 

($353) 

($166) 

Payback  (years): 

Split  AC . 

7.8 

9.8 

11.3 

11.3 

19.6 

Packaged  AC . 

7.7 

7.5 

7.5 

14.5 

25.1 

Split  HP . 

2.7 

3.9 

6.4 

6.4 

14.0 

Packaged  Heat  Pump . 

4.6 

4.0 

8.4 

8.4 

12.81 

^  Based  on  18  year  lifetime,  NAECA  efficiency  scenario  and  AEO  2000  reference  case. 
^Variation  based  on  AEO  2000  reference,  low  and  high  growth  case. 

3  Based  on  ARI  mean  manufacturer  costs  as  reported  in  Table  VI.28. 


First  we  considered  Trial  Standard 
Level  5,  the  most  efficient  level  for  each 
of  four  classes,  representing  uniform  18 
SEER  requirements.  Trial  Standard 
Level  5  saves  between  8.1  and  8.7 
Quads  of  energy,  a  significant  amount. 
The  estimated  reduction  in  installed 
generating  capacity  is  28.6  GW,  or 
roughly  73  large,  400  megawatt,  power 
plants.22  The  forecasted  reduction  in 
generating  capacity  is  approximately 
3.7%  of  current  installed  generating 
capacity  and  more  than  13%  of  the 
anticipated  growth  in  capacity  needed 
by  2020.  The  emissions  reductions  of 
63.7  Mt  of  carbon  equivalent  and  193.7 
kt  of  NOx  are  also  significant.  However, 
at  this  level,  the  vast  majority  of 
consvuners  would  experience  an 
increase  in  LCC  costs.  Purchasers  of 
split  central  air-conditioners,  the 
predominate  class  of  central  air 
conditioner  with  65%  of  the  sales  of 
central  air  conditioners  and  heat  piunps, 
would  lose  $555  over  the  life  of  their 
appliance.23  Pvirchasers  of  split  heat 
piunps,  the  predominate  class  of  heat 
pump,  would  lose  $276.^4  Moreover,  the 
Department  believes  these  LCC  results 
overstate  the  benefits  of  this  trial 
standard  level.  Because  we  did  not  have 
equipment  cost  estimates  at  this  level. 


22  DOE  estimates  9  coal-fired  power  plants  and  64 
gas-fired  power  plants  can  be  avoided.  See  TSD, 
Chapter  11  and  Appendix  H. 

22  Consumers  would  experience  a  $137  increase 
in  life-cycle-costs  based  on  the  Department’s 
reverse  engineering  manufacturing  costs. 

2<  Consvuners  would  experience  a  $41  increase  in 
life-cycle-costs  based  on  the  Department’s  reverse 
engineering  manufacturing  costs. 


we  used  instead  the  costs  of  15  SEER 
equipment.  DOE  believes  the  costs  of  18 
SEER  equipment  would  be  higher  than 
the  15  SEER  costs  and  that,  as  a  result, 
the  increase  in  life-cycle-costs  would 
actually  be  greater  than  our  LCC 
analysis  indicates.  For  the  nation  as  a 
whole  Trial  Standard  Level  5  would 
have  a  net  cost  22  billion  dollars  in 
NPV.25  The  Department  did  not 
calculate  manufacturer  impacts  at  this 
trial  standard  level.  The  Department 
concludes  that  at  this  trial  standard 
level,  the  benefits  of  energy  savings, 
generating  capacity  reductions  and 
emission  reductions  would  be 
outweighed  by  the  negative  economic 
impacts  to  the  nation,  to  the  vast 
majority  of  consumers  and  to  the 
manufacturers.  Consequently,  the 
Department  concludes  Trial  Standard 
Level  5,  the  Max  Tech  Level,  is  not 
economicaUy  justified. 

Next,  we  considered  Trial  Standard 
Level  4.  This  level  specifies  13  SEER 
equipment  for  all  product  classes  cind 
would  save  between  4.2  and  4.5  Quads 
of  energy,  a  significant  amount.  The 
estimate  reduction  in  installed 
generating  capacity  is  15.4  GW,  or 
roughly  39  large,  400  megawatt,  power 
plants.  28  The  forecasted  reduction  in 
generating  capacity  is  approximately 


22  At  the  3%  societal  discount  rate  scenario,  the 
nation  would  have  a  net  cost  of  35  billion  dollars. 
With  the  reverse  engineering  equipment  cost,  the 
NPV  is  a  net  cost  of  10  to  11  billion  dollars  at  the 
7%  discount  rate  and  8  billion  dollars  at  3%. 

26  doe  estimates  5  coal-fired  power  plants  and  34 
gas-fired  power  plants  can  be  avoided.  See  TSD, 
Chapter  11  and  Appendix  H. 


2%  of  current  installed  generating 
capacity  and  more  than  7%  of  the 
anticipated  growth  in  capacity  needed 
in  2020.  The  emissions  reductions 
would  also  be  significant;  33.6  Mt  of 
carbon  equivalent  and  102.5  kt  of  NOx. 
The  NPV  of  Trial  Standard  Level  4 
would  have  a  net  cost  of  between  5  and 
6  billion  dollars. 22  The  average  LCC 
savings  for  consumers  with  split  heat 
pumps  would  be  $215,  based  on  ARI 
equipment  costs. 28  Owners  of  split  air 
conditioners  could  see  their  LCC 
increase  by  $29,  based  on  ARI  costs.29 
Under  Trial  Standard  Level  4,  the  air 
conditioning  industry  would  experience 
a  NPV  loss  of  between  169  and  335 
million  dollars.  The  range  of  impacts  is 
driven  primarily  by  the  assumption 
regarding  the  distribution  of  air 
conditioner  and  heat  pump  efficiencies 
in  the  market  after  implementation  of 
the  standard  (NAECA  or  Roll-up).  The 
Department  recognizes  that  the  ability  to 
maintain  a  full  product  line  is  more 
difficult  at  higher  standard  levels  and 
therefore  places  more  weight  on  the 
Roll-up  scenario  at  Trial  Standard  Level 
4.  The  Department  concludes  that  at 
Trial  Standard  Level  4  the  benefits  of 
energy  savings,  generating  capacity 


22  At  the  3%  societal  discoimt  rate  scenario,  the 
nation  would  have  a  net  cost  of  3  billion  dollars. 
With  the  reverse  engineering  equipment  cost,  the 
NPV  has  a  no  net  cost  at  the  7%  discount  rate  and 
a  savings  of  9  billion  dolleu^  at  3%. 

28  Consumers  would  experience  a  $372  savings  in 
life-cycle-costs  based  on  the  Department’s  reverse 
engineering  costs. 

28  Consumers  would  experience  a  $133  savings  in 
life-cycle-costs  based  on  the  Department’s  reverse 
engineering  manufacturing  costs. 
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reductions  and  emission  reductions  and 
the  reduction  in  LCC  for  some 
consiuners  are  outweighed  by  the 
negative  economic  impacts  on  the 
nation,  increase  in  LCC  for  most 
consvuners  and  manufacturer  loss  in’ 
NPV.  Consequently,  the  Department 
concludes  Trial  Standard  Level  4  is  not 
economically  justified. 

Next,  we  considered  Trial  Standard 
Level  3.  This  level  specifies  12  SEER  for 
air  conditioners  and  13  SEER  for  heat 
pumps.  The  energy  savings  are 
estimated  to  be  between  3.4  and  3.6 
quads,  a  significant  amount.  The 
estimated  reduction  in  installed 
generating  capacity  is  12.3  GW,  or 
roughly  31  large,  400  megawatt,  power 
plants.30  The  forecasted  reduction  in 
generating  capacity  is  approximately 
1.6%  of  current  installed  generating 
capacity  and  more  than  5%  of  the 
anticipated  growth  in  capacity  needed 
in  2020.  The  emissions  reductions 
would  also  be  significant:  27.4  Mt  of 
carbon  equivalent  and  78.8  kt  of  NOx. 
The  national  NPV  of  this  trial  standard 
level  has  a  range  of  net  costs  from  1  to 
2  billion  dollars,  using  ARI  costs.^^ 

All  classes  of  product  would  have  mean 
LCC  savings.  The  average  LCC  savings 
for  consumers  with  split  air 
conditioners  would  be  $45,  using  ARI 
costs.33  The  average  LCC  savings  for 
consiuners  with  split  heat  pumps  would 
be  $215,  using  ARI  costs. As  an 
additional  LCC  analysis,  DOE 
considered  the  effect  of  standards  on 
low-income  consumers.  DOE  expects 
low-income  consumers  will  experience 
less  savings  than  the  population  as  a 
whole.  (See  TSD,  Chapter  10).  Under 


30  DOE  estimates  4  coal-fired  power  plants  and  27 
gas-fired  power  plants  can  be  avoided.  See  TSD, 
Chapter  11  and  Appendix  H. 

31  At  the  3%  societal  discount  rate  scenario,  the 
nation  would  have  a  net  savings  of  3  billion  dolletrs. 
With  the  reverse  engineering  equipment  cost,  the 
NPV  has  a  net  savings  of  1  billion  dollars  at  the  7% 
discount  rate  and  10  billion  dollars  at  3%. 

32  EKDE  observes  that  the  average  LCC  savings  for 
all  classes  at  this  trial  standard  level  are  positive 
and  at  the  same  time  the  NPV  is  negative.  This  is 

a  counterintuitive  result  since  the  NPV  can  be 
described  as  a  siun  of  individual  consumer  LCCs. 
The  negative  NPV  is  caused  by  a  number  of  factors, 
including  the  assumption  in  the  NES  that  some 
consumers  will  purchase  more  efficient  products 
than  is  required  hy  the  standard,  e.g.,  14  SEER. 
Since  tlie  NES  uses  average  usage  rates  and  average 
marginal  energy  prices  for  these  consumers,  it  may 
overstate  the  life-cycle-costs  for  consumers  that 
voluntarily  purchase  products  which,  based  on 
average  v^ues,  would  seem  not  to  be  cost-effective. 
Furthermore,  the  NES  does  not  consider  factors 
such  as  utility  rebate  programs  which  would  have 
a  effect  on  total  discounted  costs. 

Consumers  would  experience  a  $113  savings  in 
life-cycle-costs  based  on  the  Department’s  reverse 
engineering  costs. 

3<  Consumers  would  experience  a  $372  increase 
in  life-cycle-costs  based  on  the  Department’s 
reverse  engineering  costs. 


this  trial  standard  level,  the  air 
conditioning  industry  would  experience 
a  NPV  loss  of  between  171  and  367 
million  dollars  depending  on  whether 
the  Roll-up  or  NAECA  efficiency 
distribution  scenario  is  considered. 

Given  the  benefits  and  burdens  of 
Trial  Standard  Level  3  as  discussed 
above,  emd  observing  the  reduction  in 
NPV  compared  to  Trial  Standard  Level 
2,  the  Department  compared  the  benefits 
and  burdens  of  the  two  trial  standard 
levels.  Adopting  Trial  Standard  Level  3, 
instead  of  Trial  Level  2,  would  save  the 
nation  an  additional  0.5  Quads  of 
energy,  and  further  reduce  installed 
generating  capacity  by  1.7  GW,  or 
roughly  5  large,  400  megawatt,  power 
plants.35  The  incremental  emission 
reductions  of  carbon  equivalent  and 
NOx  are  3.7  Mt  and  10.9  kt, 
respectively.  Trial  Standard  Level  3 
would,  however,  reduce  the  national 
NPV  by  up  to  1  billion  dollars, 
depending  on  the  cost  estimates 
used.3®  The  consumer  LCC  savings 
are  not  changed  for  central  air 
conditioners,  but  are  reduced  by  $27  for 
split  heat  pumps  using  ARI  costs. 

In  determining  the  economic 
justification  of  Trial  Standard  Level  3, 
the  Department  has  weighed  the 
benefits  of  energy  savings,  generating 
capacity  reductions,  reduced  average 
consumer  LCC,  and  emissions 
reductions  against  the  burdens  of  a  loss 
in  manufacturer  net  present  value, 
consumer  LCC  increases  for  some 
households  and  the  potential  loss  in 
national  NPV.  We  find  the  benefits  to  be 
substantial.  Although  the  loss  in 
manufacturer  net  present  value  is  also 
substantial,  the  projected  LCC  increases 
and  loss  in  national  NPV  are  relatively 
small,  and  these  burdens  of  Trial 
Standard  Level  3  would  be  outweighed 
by  its  benefits.  Moreover,  in  light  of  the 
reverse  engineering  analysis,  we  believe 
the  equipment  costs  will  be  lower  than 
the  ARI  estimates  on  which  we  have 
relied  and  that  the  loss  in  national  NPV 
would  be  less  than  estimated. 

Comparing  Trial  Standard  Level  3  to 
Trial  Standard  Level  2,  DOE  found  the 
potential  decrease  in  national  NPV  is 
outweighed  by  other  factors  not 


3s  EXDE  estimates  one  coal-fired  power  plants  and 
four  gas-fired  power  plants  can  be  avoided. 

36  At  the  3%  societal  discount  rate,  the  national 
NPV  is  reduced  by  1  billion  dollars.  With  the 
reverse  engineering  equipment  cost,  the  NPV  is  not 
changed. 

3^  The  total  national  discounted  cost  of  owning 
and  operating  central  air  conditioners  and  heat 
pumps  at  this  Trial  Standard  Level  3  is  382  billion 
dollars. 

38  Using  the  reverse  engineering  costs  the  savings 
are  increased  by  $7. 

39  It  is  possible  the  NPV  does  not  include  the 
value  of  avoided  power  plants.  It  should  be 


included  in  the  national  NPV 
calculations.  For  example,  the  national 
NPV  calculation  does  not  include 
quantitative  estimates  for  the  value  of 
emission  reductions.^^  Furthermore,  as 
an  added  benefit,  the  standard  may 
improve  the  reliability  of  the  electric 
distribution  system.  The  Department 
finds  that,  compared  with  Trial 
Standard  Level  2,  the  incremental 
benefits  of  generating  capacity 
reductions  and  emission  reductions  of 
Trial  Standard  Level  3  to  be  greater  than 
the  potential  loss  in  national  NPV  and 
increase  in  life-cycle-costs  to  some 
consiuners,  including  a  relatively  small 
number  of  low-income  consumers. 

After  considering  the  benefits  and 
burdens  of  Trial  Standard  Level  3  and 
comparing  the  impacts  of  Trial  Standard 
Levels  2  and  3,  the  Department  finds 
Trial  Standard  Level  3  to  be  maximum 
improvement  in  efficiency  that  is 
technologically  feasible  and 
economically  justified.  Therefore,  the 
Department  today  proposes  to  adopt  the 
energy  conservation  standards  for  air 
conditioners  and  heat  pumps  at  Trial 
Standard  Level  3. 

Vn.  Procedural  Issues  and  Regulatory 
Review 

A.  Review  Under  the  National 
Environmental  Policy  Act 

The  Department  is  preparing  an 
Environmental  Assessment  of  the 
impacts  of  the  proposed  rule  and  DOE 
anticipates  completing  a  Finding  of  No 
Significant  Impact  (FONSI)  before 
publishing  the  final  rule  on  Energy 
Conservation  Standards  for  central  air 
conditioners  and  heat  pumps,  pursuant 
to  the  National  Environmental  Policy 
Act  of  1969  (NEPA)  (42  U.S.C.  4321  et 
seq.),  the  regulations  of  the  Council  on 
Environmental  Quality  (40  CFR  Parts 
1500-1508),  and  the  Depeirtment’s 
regulations  for  compliance  with  NEPA 
(10  CFR  Part  1021). 

B.  Review  under  Executive  Order  12866, 
“Regulatory  Planning  and  Review” 

The  Department  has  determined 
today’s  r^ulatory  action  is  a  significant 
regulatory  action  within  the  scope  of 
section  3(f)(1)  of  Executive  Order  12866, 
“Regulatory  Planning  and  Review.”  (58 
FR  51735,  October  4, 1993).  Therefore, 
this  proposal  requires  a  regulatory 
analysis.  Such  an  analysis  presents 
major  alternatives  to  the  proposed 
regulation  that  could  achieve 
substantially  the  same  goal,  as  well  as 
a  description  of  the  cost  and  benefits 


36  At  the  3%  societal  discount  rate,  the  national 
NPV  is  reduced  by  1  billion  dollars.  With  the 
reverse  ei^ineering  equipment  cost,  the  NPV  is  not 
changed. 
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(including  potential  net  benefits)  of  the 
proposed  rule.  Accordingly,  the  Office 
of  Information  and  Regulatory  Affairs 
(OIRA)  reviewed  today’s  action  under 
the  Executive  Order. 

There  were  no  substantive  changes 
between  the  draft  we  submitted  to  OIRA 
and  today’s  action.  The  draft  and  other 
documents  we  submitted  to  OIRA  for 
review  are  a  part  of  the  rulemaking 
record  and  are  available  for  public 
review  in  the  Department’s  Freedom  of 
Information  Reading  Room,  1000 
Independence  Avenue,  SW., 

Washington,  DC  20585,  between  the 
hours  of  9:00  a.m.  and  4:00  p.m., 

Monday  through  Friday,  except  Federal 
holidays,  telephone  (202)  586—3142. 

The  following  summary  of  the 
Regulatory  Impact  Analysis  (RIA) 
focuses  on  the  major  cdtematives 
considered  in  arriving  at  the  proposed 
approach  to  improving  the  energy 
efficiency  of  consumer  products.  The 
reader  is  referred  to  the  complete  RIA, 
which  is  contained  in  the  TSD,  available 
as  indicated  at  the  beginning  of  today’s 


proposed  rule.  The  RIA  consists  of:  (1) 

A  statement  of  the  problem  addressed 
by  this  regulation,  and  the  mandate  for 
government  action;  (2)  a  description  and 
analysis  of  the  feasible  policy 
alternatives  to  this  regulation;  (3)  a 
quantitative  comparison  of  the  impacts 
of  the  alternatives;  and  (4)  the  economic 
impact  of  the  proposed  standard. 

The  RIA  calculates  the  effects -of 
feasible  policy  alternatives  to  central  air 
conditioner  and  heat  pump  energy 
efficiency  standards,  and  provides  a 
quantitative  comparison  of  the  impacts 
of  the  alternatives.  We  evaluate  each 
alternative  in  terms  of  its  ability  to 
achieve  significant  energy  savings  at 
reasonable  costs,  and  we  compare  it  to 
the  effectiveness  of  the  proposed  rule. 

We  created  the  RIA  using  a  series  of 
regulatory  scenarios  (with  various 
assumptions),  which  we  used  as  input 
to  the  shipments  model  for  central  air 
conditioners  and  heat  piunps.  We  used 
the  results  firom  the  shipments  model  as 
inputs  to  the  NES  spreadsheet 
calculations. 

Table  VII.1.— Alternatives  Considered 


DOE  identified  the  following  seven 
major  policy  alternatives  for  achieving 
consrimer  product  energy  efficiency. 
These  alternatives  include: 

•  No  New  Regulatory  Action 

•  Informational  Action 
— Product  Labeling 

— Consumer  Education 

•  Prescriptive  Stamdards 

•  Financial  Incentives 
— ^Tax  credits 

— Rebates 

— Low  income  and  seniors  subsidy 

•  Voluntary  Energy  Efficiency  Targets 

(5  Years,  10  Years) 

•  Mass  Government  Purchases 

•  The  Proposed  Approach  (Performance 

Standards) 

We  have  evaluated  each  alternative  in 
terms  of  its  ability  to  achieve  significant 
energy  savings  at  reasonable  costs 
(Table  VII.l),  and  have  compared  it  to 
the  effectiveness  of  the  proposed  rule. 
All  of  the  results  below  have  been 
determined  with  the  AEO  Reference 
Case  and  the  NAECA  efficiency 
scenario. 


Policy  alternatives 

NPV 

(billions  98$) 

Energy 

Savings 

(Quads) 

Consumer  Product  Labeling . 

0 

0.1 

Consumer  Education  . 

0 

0.1 

Prescriptive  Standards . 

0 

1.1 

Consumer  Tax  Credits . 

0 

0.1 

Consumer  Rebates . 

0 

0.2 

Manufacturer  Tax  Credits  . 

0 

0.0 

Voluntary  Efficiency  Target  (5  year  delay)  . 

-1 

3.1 

Voluntary  Efficiency  Target  (10  year  delay) . 

-1 

1.9 

Low  Income  Subsidy  . 

0 

0.1 

Mass  Government  Purchases  . 

0 

0 

Performarrce  Standards . 

-2 

4.4 

NPV  =  Net  Present  Value  (2006-2030,  in  billion  1998$)  (does  not  include  government  expenses). 
Savings  =  Energy  Savings  (Source  Quads). 


If  we  imposed  no  new  regulatory 
action,  then  we  would  implement  no 
new  standards  for  this  product.  This  is 
essentially  the  “base  case’’  for  central 
air  conditioners  and  heat  pumps.  In  this 
case,  between  the  years  2006  and  2030, 
there  would  be  an  expected  energy  use 
of  39  Quads  of  primary  energy,  with  no 
energy  savings  and  a  zero  NPV, 

We  grouped  several  alternatives  to  the 
base  case  under  the  heading  of 
informational  action.  They  include 
consiuner  product  labeling  and  DOE 
public  education  and  information 
programs.  Both  of  these  alternatives  are 
already  mandated  by,  and  are  being 
implemented  under  EPCA  sections  324 
and  337,  42  U.S.C.  6294,  6297.  One  base 
case  alternative  would  be  to  estimate  the 
energy  conservation  potential  of 
enhancing  consumer  product  labeling. 


To  model  this  possibility,  the 
Department  estimated  that  5%  of  the 
consumers  pmchasing  10  SEER 
equipment  and  5%  of  the  consumers 
purchasing  12  SEER  equipment  would 
change  their  decisions  and  pvirchase  12 
SEER  and  13  SEER  systems, 
respectively.  It  is  assumed  that  the 
program  would  last  six  years  and  upon 
its  expiration  consumers  would  revert 
hack  to  their  prior  purchase  decisions. 
The  consumer  product  labeling 
alternative  resulted  in  0.1  Quad  of 
energy  savings  with  no  impact  on  the 
NPV. 

Another  approach,  called  consumer 
education,  is  to  consider  an  Energy 
Star®  program  for  12  SEER  and  13  SEER 
central  air  conditioners  and  heat  pumps. 
We  assume,  imder  this  program,  ffiere 
would  be  a  20%  increase  in  the  sales  of 


both  12  SEER  and  13  SEER  systems.  As 
with  the  consumer  product  labeling 
program,  it  is  assumed  that  the 
education  program  would  last  six  years 
and  upon  its  expiration  sales  would 
drop  back  to  their  market  share  levels 
prior  to  the  program’s  implementation. 
This  consumer  education  program 
results  in  energy  savings  equal  to  0.1 
Quad  with  no  impact  on  the  NPV. 

Another  method  of  setting  standards 
would  entail  requiring  that  certain 
design  options  be  used  on  each  product, 
i.e.,  for  DOE  to  impose  prescriptive 
standards.  For  this  approach,  we  assume 
that  a  prescriptive  standard  is 
implemented  to  ensure  that  all  central 
air  conditioners  and  heat  pumps  are 
equipped  with  thermostatic  expansion 
valves  (TXVs).  The  resulting  efficiency 
increase  is  0.5  SEER.  That  is,  the 
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baseline  efficiency  of  10  SEER  is 
assumed  to  increase  to  10.5  SEER  as  a 
result  of  the  prescriptive  standard. 
Manufacturer  costs  associated  with  this 
standard  were  arrived  by  linearly 
interpolating  between  those  costs 
associated  with  the  baseline  [i.e.,  10 
SEER)  and  11  SEER  efficiency  levels. 

This  resulted  in  energy  savings  of  1.1 
Quad  and  no  impact  on  the  NPV. 

We  tested  various  financial  incentive 
alternatives.  These  included  tax  credits 
and  rebates  to  consumers,  as  well  as  tax 
credits  to  manufacturers.  We  assiuned 
the  tax  credits  to  consumers  were  50% 
of  the  incremental  purchase  price  for 
higher  energy-efficiency  equipment.  The 
incremental  price  is  based  on  the 
difference  between  the  2006  baseline 
price  and  the  price  of  12  SEER 
equipment.  We  estimate  the  impact  of 
this  policy  would  be  to  move  5%  of  the 
market  share  from  the  2006  baseline  to 
12  SEER  models.  These  tax  credits 
would  start  in  2006  and  nm  for  six 
years.  We  assume  people  stop  buying 
these  more  efficient  and  more  expensive 
central  air  conditioners  and  heat  pumps 
when  the  tax  credits  stop.  The  tax 
credits  to  consumers  showed  a  change 
from  the  base  case,  saving  0.1  Quad 
with  no  impact  to  the  NPV. 

To  estimate  the  impact  of  consxuner 
rebates,  we  assumed  rebates  of  35%  of 
the  incremental  retail  prices  for  higher 
energy-efficiency  equipment.  The 
incremental  cost  is  based  on  the 
difference  between  the  2006  baseline 
cost  and  the  cost  of  12  SEER  equipment. 
We  estimate  the  impact  of  this  policy 
would  be  to  move  10%  of  market  share 
fi’om  the  2006  baseline  to  the  12  SEER 
models.  These  rebates  would  start  in 
2006  and  run  for  six  years.  We  assume 
people  stop  buying  these  more  efficient 
and  more  expensive  central  air 
conditioners  and  heat  pumps  when  the 
rebates  stop.  The  rebates  to  consumers 
showed  a  change  from  the  base  case, 
would  save  0.2  Quad  with  no  impact  to 
the  NPV. 

Another  financial  incentive  we 
considered  was  a  tax  credit  to 
manufacturers  for  the  production  of 
energy-efficient  models  of  central  air 
conditioners  and  heat  pumps.  We 
assumed  an  investment  tax  credit  of 
20%,  applicable  to  the  tooling  and 
machinery  costs  of  the  manufacturers. 
These  are  tooling  costs  as  they  relate  to 
producing  12  SEER  central  air 
conditioners  and  heat  pumps.  We 
estimate  the  impact  of  this  policy  would 
be  to  move  1%  of  the  market  share  from 
the  2006  baseline  to  the  12  SEER 
models.  These  tax  credits  would  start  in 
2006  and  run  for  six  years.  We  assiune 
no  persistence  in  the  market  once  they 
stop.  Tax  credits  to  manufactmers 


would  save  no  energy  and  have  no 
impact  on  the  NPV.  The  impact  of  this 
sceneirio  would  be  negligible  because 
the  investment  tax  credit  was  applicable 
only  to  the  tooling  and  machinery  costs 
of  the  firms.  The  firms’  fixed  costs  and 
some  of  the  design  improvements  that 
would  likely  be  adopted  to  manufacture 
more  efficient  versions  of  this  product 
would  involve  purchased  parts. 

Expenses  for  purchased  parts  would  not 
be  eligible  for  an  investment  tax  credit. 

We  examined  two  scenarios  of 
voluntary  energy  efficiency  targets.  In 
the  first  one,  we  assumed  all  the 
relevant  manufacturers  volimtarily 
adopted  the  proposed  energy 
conservation  standards  in  five  years.  In 
the  second  scenario,  we  assumed  the 
proposed  standards  were  adopted  in  10 
years.  In  these  scenarios,  volimtary 
improvements  having  a  five-year  delay, 
compared  to  implementation  of 
mandatory  standards,  would  result  in 
energy  savings  of  3.1  Quads  and  —  $1 
billion  NPV;  voluntary  improvements 
having  a  10-year  delay  would  result  in 
1.9  Quads  being  saved  and  -$1  billion 
NPV.  These  scenarios  assume  that  there 
would  be  universal  volimtary  adoption 
of  the  energy  conservation  standards  by 
these  appliance  manufacturers,  an 
assumption  for  which  there  is  no 
assurance. 

One  of  the  market  beirriers  to  higher 
efficiency  central  air  conditioners  and 
heat  pumps  is  the  expense  to  upgrading 
to  a  more  efficient  system.  Since  these 
expenses  can  be  a  particular  burden  on 
low  income  households,  we  considered 
a  low  income  subsidy  of  $500  to  make 
higher  efficiency  central  air- 
conditioning  and  heat  piunp  equipment 
available  and  cost  effective  for  these 
households.  We  determined  the  munber 
of  low  income  households  with  central 
air-conditioning  from  the  REGS  public 
use  data.  We  assumed  that  half  of  these 
households  would  take  advantage  of  the 
program.  The  program  would  start  in 
2006  and  run  for  six  years.  This  subsidy 
would  save  0.1  Quad  with  no  impact  to 
the  NPV. 

Another  policy  alternative  we 
reviewed  was  that  of  large  purchases  of 
high  efficiency  central  air  conditioners 
and  heat  pumps  by  Federal,  State,  and 
local  governments.  We  modeled  this 
policy  by  assuming  these  governmental 
entities  {e.g.,  U.S.  Department  of 
Housing  and  Urban  Development  at  the 
Federal  level)  purchased  12  SEER 
equipment  for  5%  of  the  low  income, 
rented  housing  stock  utilizing  central 
air-conditioning  and  heat  pump 
equipment.  This  policy  alternative 
resulted  in  no  energy  savings  with  no 
impact  to  the  NPV. 


Lastly,  all  of  these  alternatives  must 
be  gauged  against  the  performance 
standards  we  are  proposing  in  today’s 
proposed  rule.  Such  performance 
standards  would  result  in  energy 
savings  under  the  AEO  Reference  Case 
and  NAECA  efficiency  scenario  of  3.5 
Quads,  and  the  NPV  estimates  range 
from  an  increase  of  $3  billion  to  a  cost 
of  $2  billion. 

As  indicated  in  the  paragraphs  above, 
none  of  the  alternatives  we  examined 
for  these  products  would  save  as  much 
energy  as  today’s  proposed  rule.  Also, 
several  of  the  ^tematives  would  require 
new  enabling  legislation,  since  authority 
to  carry  out  those  alternatives  does  not 
presently  exist. 

C.  Review  Under  the  Regulatory 
Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
(Pub.  L.  96-354)  requires  an  assessment 
of  the  impact  of  regulations  on  small 
businesses.  For  air  conditioning  and 
warm  air  heating  equipment 
manufacturing,  a  “firm”  is  defined  by 
the  Small  Business  Administration  as  a 
small  business  if  it  (including  affliates) 
has  750  or  fewer  employees. 

The  residentici).  air-conditioner 
industry  is  characterized  by  seven  firms 
accounting  for  nearly  95%  of  sales.  DOE 
understands  that  each  of  these  firms, 
including  its  affiliates,  has  more  than 
750  employees.  Smaller  businesses  and 
firms,  which  make  specialty  air- 
conditioning  products  and  supply  niche 
markets,  share  5%  of  the  market. 

In  this  industry,  average  production 
cost  is  inversely  relate'd  to  firm  size.  The 
industry  displays  economies  of  scale, 
and  large  firms  (to  the  extent  that  their 
facilities  are  modernized)  have  lower 
average  production  costs  than  small 
firms.  This  fact,  coupled  with  increasing 
competitiveness  of  the  national  market, 
probably  accounts  for  the  consolidation 
that  has  occurred  for  several  decades. 
The  fact  that  the  consolidation  has  been 
producing  larger  firms  strongly 
corroborates  the  finding  that  large  firms 
have  a  cost  advantage. 

A  principal  implication  of 
consolidation  is  that  the  smaller  of  the 
firms  will  be,  on  average,  more 
vulnerable  to  the  financial  impacts  of 
higher  efficiency  standards.  Aiiy 
decrease  in  average  profitability  is  more 
likely  to  mean  the  difference  between 
success  and  failure  for  a  smaller  firm. 

The  impact  of  higher  efficiency 
standards  on  small  firms  is  likely  to  be 
mixed.  Those  firms  that  face  a  large 
technological  challenge  in  meeting  the 
new  standards  may  face  a 
disproportionate  burden,  because 
smaller  firms  have  more  limited 
research  and  development  capabilities 
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than  their  larger  competitors.  Some 
smaller  manufacturers  indicated  the 
potential  for  a  negative  economic 
impact  of  any  higher  standard  level  on 
their  firms.  However,  since  these 
concerns  apply  primarily  to  small 
manufacturers  of  niche  products,  they 
benefit  fi-om  the  provisions  proposed  by 
the  Department  to  somewhat  protect 
those  products  fi'om  the  new  standards. 
For  example,  a  separate  product  class  is 
being  proposed  for  through-the-wall 
equipment,  many  of  which  are 
manufactmed  by  small  manufactiuers. 
Also,  the  Department  has  acknowledged 
that  small  manufactvu'ers  of  high 
velocity  distribution  systems  may 
potentially  be  adversely  affected  by  the 
proposed  standard  level.  The 
Department  is  considering 
modifications  to  the  SEER  test 
procedure,  which  would  grant  these 
manufacturers  some  relief.  Vertical- 
packaged,  wall-mounted  equipment  is 
another  product  manufactured  by  small 
firms,  and,  as  stated  in  Section  V.J.3  of 
this  notice,  the  Department  intends  to 
consider  those  to  be  commercial 
products  under  EPACT.  These 
provisions  should  eliminate  any 
potential  for  significant  economic 
impact  on  small  manufacturers  related 
to  the  proposed  standard  level. 

Many  small  manufacturers  produce 
coils  only.  Since  there  are  no  intensive 
incremental  technological  or  capital 
requirements  for  these  companies  to 
increase  the  efficiency  of  their  products, 
we  do  not  expect  them  to  face  any 
incremental  burden  as  a  result  of  the 
new  standards. 

In  view  of  these  conclusions,  the 
Department  has  determined  and  hereby 
certifies  pursuant  to  section  605(b)  of 
the  Regulatory  Flexibility  Act  that,  for 
this  particular  industry,  the  proposed 
standard  levels  in  today’s  proposed  rule 
will  not  “have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities,”  and  it  is  not  necessary  to 
prepare  a  regulatory  flexibility  analysis. 

D.  Review  Under  the  Paperwork 
Reduction  Act 

No  new  information  or  record  keeping 
requirements  are  proposed  in  this 
rulemaking.  Accordingly,  no  Office  of 
Management  and  Budget  clearance  is 
required  under  the  Paperwork 
Reduction  Act.  44  U.S.C.  3501  et  seq. 

E.  Review  Under  Executive  Order  12988, 
“Civil  Justice  Reform” 

With  respect  to  the  review  of  existing 
regulations  and  the  promulgation  of 
new  regidations.  Section  3(a)  of 
Executive  Order  12988,  “Civil  Justice 
Reform,”  61  FR  4729  (February  7, 1996), 
imposes  on  Executive  agencies  the 


general  duty  to  adhere  to  the  following 
requirements:  (1)  Eliminate  drafting 
errors  and  ambiguity;  (2)  write 
regulations  to  minimize  litigation;  and 
(3)  provide  a  clear  legal  standard  for 
aff^ected  conduct  rather  than  a  general 
standard  and  promote  simplification 
and  burden  reduction.  With  regard  to 
the  review  required  by  Section  3(a), 
Section  3(b)  of  Executive  Order  12988 
specifically  requires  that  Executive 
agencies  make  every  reasonable  effort  to 
ensure  that  the  regulation:  (1)  Clearly 
specifies  the  preemptive  effect,  if  any; 

(2)  clearly  specifies  any  effect  on 
existing  Federal  law  or  regulation;  (3) 
provides  a  clear  legal  standard  for 
affected  conduct  while  promoting 
simplification  and  brnden  reduction;  (4) 
specifies  the  retroactive  effect,  if  any;  (5) 
adequately  defines  key  terms;  and  (6) 
addresses  other  important  issues 
affecting  clarity  and  general 
draftsmanship  under  any  guidelines 
issued  by  the  Attorney  General.  Section 
3(c)  of  Executive  Order  12988  requires 
Executive  agencies  to  review  regulations 
in  light  of  applicable  standards  in 
Section  3(a)  and  Section  3(b)  to 
determine  whether  they  are  met  or  it  is 
unreasonable  to  meet  one  or  more  of 
them.  DOE  reviewed  today’s  proposed 
rule  under  the  standards  of  Section  3  of 
the  Executive  Order  and  determined 
that,  to  the  extent  permitted  by  law,  the 
regulations  meet  the  relevant  standards. 

F.  “Takings”  Assessment  Review 

The  Department  has  determined 
piu-suant  to  Executive  Order  12630, 
“Governmental  Actions  and  Interference 
with  Constitutionally  Protected  Property 
Rights,”  53  FR  8859  (March  18, 1988), 
that  this  regulation  would  not  result  in 
any  takings  that  might  require 
compensation  under  the  Fifth 
Amendment  to  the  United  States 
Constitution. 

G.  Review  Under  Executive  Order  13132 

Executive  Order  13132  (64  FR  43255, 
August  4, 1999)  requires  agencies  to 
develop  an  accountable  process  to 
ensure  meaningful  and  timely  input  by 
State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  “federalism  implications.” 
Agencies  are  required  to  examine  the 
constitutional  and  statutory  authority 
supporting  any  action  that  would  limit 
the  polic5nnaking  discretion  of  the 
States  and  carefully  assess  the  necessity 
for  such  actions,  DOE  has  examined 
today’s  proposed  rule  and  has  . 
determined  that  it  would  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 


responsibilities  among  the  various 
levels  of  government.  State  regulations 
that  may  have  existed  on  the  products 
that  are  the  subject  of  today’s  proposed 
rule  were  preempted  by  the  Federal 
standards  established  in  NAECA  1987. 
States  can  petition  the  Department  for 
exemption  firom  such  preemption  based 
on  criteria  set  forth  in  EPCA.  No  further 
action  is  required  by  Executive  Order 
13132. 

H.  Review  Under  the  Unfunded 
Mandates  Reform  Act 

With  respect  to  a  proposed  regulatory 
action  that  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
(adjusted  annually  for  inflation)  in  any 
one  year,  section  202(a)  of  the  Unfunded 
Mandates  Reform  Action  of  1995 
(UMRA),  2  U.S.C.  1531  et  seq.  requires 
a  Federal  agency  to  publish  a  written 
statement  concerning  estimates  of  the 
resulting  costs,  benefits  and  other  effects 
on  the  national  economy.  2  U.S.C. 
1532(a),(b).  DOE  estimates  that  the 
proposed  standards,  if  adopted,  would 
not  result  in  the  expenditme  by  the 
private  sector  of  $100  million  or  more 
in  a  year,  with  the  possible  exception  of 
one  year  in  which  industry 
expenditures  could  total  approximately 
$110  million. 

Section  202  of  UMRA  authorizes  an 
agency  to  respond  to  the  content 
requirements  of  UMRA  in  any  other 
statement  or  analysis  that  accompanies 
the  proposed  rule.  2  U.S.C.  1532(c).  The 
content  requirements  of  section  202(b) 
of  UMRA  relevant  to  a  private  sector 
mandate  substantially  overlap  the 
economic  analysis  requirements  that 
apply  under  section  325(o)  of  EPCA  and 
Executive  Order  12866.  The 
Supplementary  Information  section  of 
the  Notice  of  Proposed  Rulemaking  and 
“Regulatory  Impact  Analysis”  section  of 
the  TSD  for  today’s  proposed  rule 
responds  to  those  requirements. 

DOE  is  obligated  by  Section  205  of 
UMRA,  2  U.S.C.  1535,  to  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  before 
promulgating  a  rule  for  which  a  written 
statement  under  section  202  is  required. 
From  those  alternatives,  DOE  must 
select  the  least  costly,  more  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule, 
imless  DOE  publishes  an  explanation  of 
why  a  different  alternative  is  selected. 
As  required  by  section  325(o)  of  the 
Energy  Policy  and  Conservation  Act  (42 
U.S.C.  6295(o)),  this  proposed  rule 
would  establish  energy  conservation 
standards  for  central  air  conditioners 
and  heat  pumps  that  are  designed  to 
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achieve  the  maximum  improvement  in 
energy  efficiency  that  DOE  has 
determined  to  be  both  technologically 
feasible  and  economically  justified.  A 
full  discussion  of  the  alternatives 
considered  by  DOE  is  presented  in  the 
“Regulatory  Impact  Analysis”  section  of 
the  TSD  for  this  notice. 

I.  Review  Under  the  Treasury  and 
General  Government  Appropriations 
Act  of  1999 

Section  654  of  the  Treasury  and 
General  Government  Appropriations 
Act,  1999  (Pub.  L.  No.  105-277)  requires 
Federal  agencies  to  issue  a  Family 
Policymaking  Assessment  for  any 
proposed  rule  or  policy  that  may  affect 
family  well-being.  Today’s  proposal 
would  not  have  any  impact  on  the 
autonomy  or  integrity  of  the  family  as 
an  institution.  Accordingly,  DOE  has 
concluded  that  it  is  not  necessary  to 
prepare  a  Family  Policymaking 
Assessment. 

/.  Review  Under  the  Plain  Language 
Directives 

Section  l(b)(12)  of  Executive  Order 
12866  requires  that  each  agency  draft  its 
regulations  to  be  simple  and  easy  to 
imderstand,  with  the  goal  of  minimizing 
the  potential  for  imcertainty  and 
litigation  arising  finm  such  uncertainty. 
Similarly,  the  Presidential 
memorandiun  of  Jime  1, 1998  (63  FR 
31883)  directs  the  heads  of  executive 
departments  and  agencies  to  use,  by 
January  1, 1999,  plain  language  in  all 
proposed  and  final  rulemaking 
dociunents  published  in  the  Federal 
Register,  unless  the  rule  was  proposed 
before  that  date. 

Today’s  proposed  rule  uses  the 
following  general  techniques  to  abide  by 
section  l(b)(12)  of  Executive  Order 
12866  and  the  Presidential 
memorandum  of  June  1, 1998  (63  FR 
31883): 

•  Organization  of  the  material  to 
serve  the  needs  of  the  readers 
(stakeholders). 

•  Use  of  common,  everyday  words  in 
short  sentences. 

•  Shorter  sentences  and  sections. 

We  invite  your  comments  on  how  to 
meike  this  proposed  rule  easier  to 
imderstand. 

Vin.  Public  Comment 

A.  Written  Comment  Procedures 

The  Department  invites  interested 
persons  to  participate  in  the  proposed 
rulemaking  by  submitting  data, 
conunents,  or  information  with  respect 
to  the  proposed  issues  set  forth  in 
today’s  proposed  rule  to  Ms.  Brenda 
Edwards-Jones,  at  the  address  indicated 


at  the  beginning  of  this  notice.  We  will 
consider  all  submittals  received  by  the 
date  specified  at  the  beginning  of  this 
notice  in  developing  the  final  rule. 

According  to  10  CFR  1004.11,  any 
person  submitting  information  that  he 
or  she  believes  to  be  confidential  and 
exempt  by  law  from  public  disclosure 
should  submit  one  complete  copy  of  the 
document  and  ten  (10)  copies,  if 
possible,  from  which  the  information 
believed  to  be  confidential  has  been 
deleted.  The  Department  of  Energy  will 
make  its  own  determination  with  regard 
to  the  confidential  status  of  the 
information  and  treat  it  according  to  its 
determination. 

Factors  of  interest  to  the  Department 
when  evaluating  requests  to  treat  as 
confidential  information  that  has  been 
submitted  include:  (1)  A  description  of 
the  items;  (2)  an  indication  as  to 
whether  and  why  such  items  are 
customarily  treated  as  confidential 
within  the  industry;  (3)  whether  the 
information  is  generally  known  by  or 
available  finm  other  sources;  (4) 
whether  the  information  has  previously 
been  made  available  to  others  without 
obligation  concerning  its 
confidentiality;  (5)  an  explanation  of  the 
competitive  injury  to  the  submitting 
person  which  would  result  from  public 
disclosme;  (6)  an  indication  as  to  when 
such  information  might  lose  its 
confidential  character  due  to  the 
passage  of  time;  and  (7)  whether 
disclosure  of  the  information  would  be 
contrary  to  the  public  interest. 

R.  Public  Workshop/Hearing 

1.  Procedure  for  Submitting  Requests  To 
Speak 

You  will  find  the  time  and  place  of 
the  public  hearing  listed  at  the 
beginning  of  this  notice.  We  invite  any 
person  who  has  an  interest  in  today’s 
notice,  or  who  is  a  representative  of  a 
group  or  class  of  persons  that  has  an 
interest  in  these  issues,  to  request  an 
opportunity  to  make  an  oral 
presentation.  If  you  would  like  to  attend 
the  public  hearing,  please  notify  Ms. 
Brenda  Edwards-Jones  at  (202)  586- 
2945.  You  may  hand  deliver  requests  to 
speak  to  the  address  indicated  at  the 
beginning  of  this  notice  between  the 
hours  of  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  send  them  by  mail  or  E- 
mail  to  brenda.edwards- 
jones@ee.doe.gov. 

The  person  making  the  request  should 
state  why  he  or  she,  either  individually 
or  as  a  representative  of  a  group  or  class 
of  persons,  is  an  appropriate 
spokesperson,  briefly  describe  the 
nature  of  the  interest  in  the  rulemaking. 


and  provide  a  telephone  number  for 
contact.  We  request  each  person 
selected  to  be  heard  to  submit  an 
advance  copy  of  his  or  her  statement  at 
least  two  weeks  prior  to  the  date  of  this 
hearing  as  indicated  at  the  beginning  of 
this  notice.  At  our  discretion,  we  may 
permit  any  person  who  cannot  do  this 
to  participate  if  that  person  has  made 
alternative  arrangements  with  the  Office 
of  Building  Research  and  Standards  in 
advance.  The  request  to  give  an  oral 
presentation  should  ask  for  such 
alternative  arrangements. 

2.  Conduct  of  Hearing 

The  Department  will  designate  a 
Department  official  to  preside  at  the 
workshop  and  we  may  also  use  a 
professional  facilitator  to  facilitate 
discussion.  The  workshop  will  not  be  a 
judicial  or  evidentiary-type  hearing,  but 
the  Department  will  conduct  it  in 
accordance  with  5  U.S.C.  553  and 
Section  336  of  the  Act  and  a  court 
reporter  will  be  present  to  record  the 
transcript  of  the  workshop.  We  reserve 
the  right  to  schedule  the  presentations 
by  workshop  participants,  and  to 
establish  the  procedures  governing  the 
conduct  of  the  workshop. 

The  Department  will  permit  each 
participant  to  make  a  prepared  general 
statement,  limited  to  five  (5)  minutes, 
prior  to  the  discussion  of  specific  topics. 
The  general  statement  should  not 
address  these  specific  topics,  but  may 
cover  any  other  issues  pertinent  to  this 
rulemaking.  The  Department  will  permit 
other  participants  to  briefly  comment  on 
any  general  statements.  We  will  divide 
the  remainder  of  the  hearing  into 
segments,  with  each  segment  consisting 
of  one  or  more  of  the  following  specific 
topics  covered  by  this  notice: 

•  Engineering  analysis,  including 
mark-im; 

•  Life^ycle-Cost  and  payback 
analysis; 

•  National  Energy  Savings  and  Net 
Present  Value; 

•  Manufacturer  impacts; 

•  Utility  impacts; 

•  Proposed  standards,  including  an 
EER-based  standard  and  TXV 
considerations;  and 

•  Other  issues. 

The  Department  will  introduce  each 
topic  ivith  a  brief  summary  of  the 
relevant  parts  of  our  analysis  and  of  the 
proposed  rule,  and  the  significant  issues 
involved.  We  will  then  permit 
participants  in  the  hearing  to  make  a 
prepared  statement  Limited  to  five  (5) 
minutes  on  that  topic.  At  the  end  of  all 
prepared  statements  on  a  topic,  the 
E)epartment  will  permit  each  participant 
to  briefly  clarify  his  or  her  statement 
and  comment  on  statements  made  by 
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others.  Participants  should  be  prepared 
to  answer  questions  by  us  and  by  other 
participants  concerning  these  issues. 

Oiu  representatives  may  also  ask 
questions  of  participants  concerning 
other  matters  relevant  to  the  hearing. 

The  total  cumulative  ammmt  of  time 
allowed  for  each  participant  to  make 
prepared  statements  will  be  20  minutes. 

file  official  conducting  the  hearing 
will  accept  additional  conunents  or 
questions  horn  those  attending,  as  time 
permits.  The  presiding  official  will 
annoimce  any  further  procediual  rules, 
or  modification  of  the  above  procedures, 
needed  for  the  proper  conduct  of  the 
hearing. 

We  will  make  the  entire  record  of  this 
rulemaking,  including  the  transcript, 
available  for  inspection  in  the 
Department’s  Freedom  of  Information 
Reading  Room.  Any  person  may 
purchase  a  copy  of  the  transcript  from 
the  transcribing  reporter. 

C.  Issues  for  Which  DOE  Seeks 
Comment 

The  Department  is  particularly 
interested  in  receiving  comments  and 
views  of  interested  parties  concerning: 

(1)  Whether  explicit  consideration  of 
extended  warranties  would  produce 
significantly  different  results  fi'om  those 
based  on  service  costs  alone; 

(2)  The  Department’s  methodology 
and  data  for  determining  the 
appropriate  marginal  energy  costs; 

(3)  The  burdens  and  benefits  that 
would  result  from  including  an  EER 
requirement  in  the  final  rule.  Of 
particular  interest  are  comments 
regarding  burdens  on  manufactvuers, 
benefits  regarding  reduction  in  peak 
electricity  demand,  the  effect  of  more 
stringent  standards  on  the  cost  and 
availability  of  modulating  equipment, 
and  the  effect  that  an  EER  floor  would 
have  on  electrical  system  reliability.  In 
addition,  comments  are  welcome  to 
discuss  the  pros  and  cons  of  any  of  the 
options  described  in  Section  V.I.2 
above,  as  well  as  other  approaches; 

(4)  Whether  the  proposed  standards 
concerning  high-velocity,  vertically- 
packaged  wall-mounted  equipment,  and 
throu^-the-wall  equipment  provide  a 
significant  advantage  to  those  products 
versus  competing  products  and  are 
sufficient  to  preserve  the  imique 
feafrues  of  those  products,  and  whether 
improvements  in  the  definitions  are 
needed  to  prevent  loopholes.  For 
ductless  split  equipment  and  non- 


weatherized  vertical  packaged 
equipment,  additional  comment  is 
welcome  on  the  impacts  that  meeting 
the  new  standards  would  have  on  the 
availability  of  those  products; 

(5)  The  issue  of  thermal  expansion 
valves  (TXV),  particularly  whether  our 
concerns  regarding  the  perceived 
reliability  problems  and  potential 
misuses  associated  with  widespread  use 
of  TXVs  are  valid; 

(6)  The  validity  of  the  analytical 
methods  used  and  the  appropriate 
interpretation  and  use  of  the  results  of 
this  analysis; 

(7)  The  Draft  Environmental 
Assessment,  which  is  printed  within  the 
TSD  prepeued  for  today’s  proposed  rule; 
and 

(8)  The  impacts  on  manufacturers  and 
consumers  if  the  levels  in  today’s 
proposed  rule  were  applied  to 
commercial  three-phase  imitary  air 
conditioners  less  than  65K  Btu/hr  as 
well. 

List  of  Subjects  in  10  CFR  Part  430 

Administrative  practice  and 
procedure.  Energy  conservation. 
Household  appliances. 

Issued  in  Washington,  DC,  on  September 
27,  2000. 

Dan  W.  Reicher, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

For  the  reasons  set  forth  in  the 
preamble  Part  430  of  Chapter  El  of  Title 
10,  Code  of  Federal  Regulations,  is 
proposed  to  be  amended  as  set  forth 
below. 

PART  430— ENERGY  CONSERVATION 
PROGRAM  FOR  CONSUMER 
PRODUCTS 

1.  The  authority  citation  for  Part  430 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6291-6309;  28  U.S.C. 
2461  note. 

2.  Section  430.2  is  amended  by 
adding  a  definition  for  “through-the- 
wall  air  conditioner  and  heat  pump”  in 
alphabetical  order  to  read  as  follows: 

§430.2  Definitions. 
***** 

Through-the-wall  air  conditioner  and 
heat  pump  means  a  central  air 
conditioner  or  heat  pump,  having  a 
rated  capacity  between  18,000  Btu/hr 
and  30,000  Btu/hr  that  is: 

(1)  Designed  to  be  installed  partially 
within,  or  mounted  against,  a  fixed-size 
opening  in  an  exterior  wall;  and 


(2)  Designed  so  that  air  for  the 
outdoor  coil  is  taken  in  and  discharged 
at  the  same  surface. 
***** 

3.  Section  430.32  of  Subpeirt  C  is 
amended  by  revising  paragraph  (c)  to 
read  as  follows: 

§  430.32  Energy  and  water  conservation 
standards  and  effective  dates. 
***** 

(c)  Central  air  conditioners  and  , 
central  air  conditioning  heat  pumps.  (1) 
Split  system  central  air  conditioners  and 
central  air  conditioning  heat  pumps 
manufactured  after  January  1, 1992,  and 
before  January  1,  2006,  and  single 
package  central  air  conditioners  and 
central  air  conditioning  heat  pmnps 
manufactured  after  January  1, 1993,  and 
before  January  1,  2006,  sh^l  have 
Seasonal  Energy  Efficiency  Ratio  and 
Heating  Seasonal  Performance  Factor  no 
less  than: 


Product  class 

Seasonal 
energy  effi¬ 
ciency  ratio 

Heating 

seasonal 

performance 

factor 

1 .  Split  systems 

10.0 

6.8 

2.  Single  pack¬ 

age  systems  .. 

9.7 

6.6 

(2)  Central  air  conditioners  and 
central  air  conditioning  heat  pumps 
manufactured  on  or  after  January  1, 
2006,  shall  have  Seasonal  Energy 
Efficiency  Ratio  and  Heating  Seasonal 
Performance  Factor  no  less  than: 


Product  class 

Seasonal 
energy  effi¬ 
ciency  ratio 
(SEER) 

Heating 

seasonal 

performance 

factor 

(HSPF) 

1 .  Split  system 
air  condi¬ 
tioners  . 

12 

2.  Split  system 
heat  pumps  ... 

13 

7.7 

3.  Single  pack¬ 
age  air  condi¬ 
tioners  . 

12 

4.  Single  pack¬ 
age  heat 
pumps  . 

13 

7.7 

5.  Through  the 
wall  air  condi- 

•i 

tioners  and 
heat  pumps  ... 

11 

7.1 

*  *  *  *  * 


[FR  Doc.  00-25336  Filed  9-29-00;  9:42  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  36 

[Docket  No.  FAA-2000-7958;  Notice 
No.  00-11] 

RIN  2120-AH10 

Noise  Certification  Reguiations  for 
Heiicopters 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  is  proposing 
changes  to  the  noise  certification 
regulations  for  helicopters.  These 
proposed  changes  are  based  on  a  joint 
effort  by  the  FAA,  the  European  Joint 
Aviation  Authorities  (JAA),  and 
Aviation  Rulemaking  Advisory 
Conunittee  (ARAC),  to  harmonize  the 
U.S.  noise  certification  regulations  and 
the  European  Joint  Aviation 
Requirements  (JAR)  for  helicopters. 
These  proposed  changes  would  provide 
nearly  imiform  noise  certification 
standards  for  helicopters  certificated  in 
the  United  States,  the  JAA  countries, 
and  other  covmtries  that  have  adopted  as 
their  national  regulation  either  the 
United  States  regulations,  the  JAA 
regulations,  or  the  International  Civil 
Aviation  Organization  (ICAO) 
standards.  The  harmonization  of  the 
noise  certification  standards  would 
simplify  airworthiness  approvals  for 
import  and  export  purposes. 

DATES:  Comments  must  be  received  on 
or  before  January  4,  2001. 

ADDRESSES:  Address  your  comments  to 
the  Docket  Management  System,  U.S. 
Department  of  Transportation,  Room 
Plaza  401,  400  Seventh  Street,  SW., 
Washington,  DC  20590-0001.  You  must 
identify  the  docket  nmnber  FAA-2000- 
7958  at  the  beginning  of  your 
comments,  and  you  should  submit  two 
copies  of  your  comments.  If  you  wish  to 
receive  confirmation  that  FAA  received 
your  comments,  include  a  self- 
addressed,  stamped  postcard. 

You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  comments  to  these 
proposed  regulations  in  person  in  the 
Dockets  Office  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  hohdays.  The  Dockets  Office  is 
on  the  plaza  level  of  the  NASSIF 
Building  at  the  Department  of 
Transportation  at  ^e  above  address. 


Also,  you  may  review  public  dockets  on 
the  Internet  at  http://dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Liu,  AEE-100,  Office  of 
Environment  and  Energy  (AEE),  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 

Washington,  DC  20591;  telephone  (202) 
493-4864;  facsimile  (202)  267-5594;  or 
email  at  sandy.liu@faa.gov. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  comments,  data, 
views,  or  arguments.  Conunents  on  the 
possible  environmental,  economic, 
federalism,  or  energy-related  impact  of 
the  adoption  of  this  proposal  are 
welcomed.  Comments  concerning  the 
proposed  implementation  and  effective 
date  of  the  rule  are  also  specifically 
revested. 

Comments  should  carry  the  regulatory 
docket  or  notice  number  and  should  be 
submitted  in  triplicate  to  the  Rules 
Docket  address  specified  above.  All 
conunents  received  and  a  report 
summarizing  any  substantive  public 
contact  with  FAA  personnel  on  this 
rulemaking  will  be  filed  in  the  docket. 
The  docket  is  available  for  public 
inspection  both  before  and  eifter  the 
closing  date  for  receiving  comments. 

Before  taking  any  final  action  on  this 
proposal,  the  Administrator  will 
consider  the  comments  made  on  or 
before  the  closing  date  for  comments, 
and  the  proposal  may  he  changed  in 
light  of  the  conunents  received. 

The  FAA  will  acknowledge  receipt  of 
comments  if  commenters  include  a  self- 
addressed,  stamped  postcard  with  the 
comments.  The  postcards  should  be 
marked  “Conunents  to  Docket  No.  FAA- 
2000-7958.”  When  the  comments  are 
received  by  the  FAA,  the  postcards  will 
be  dated,  time  stamped,  and  returned  to 
the  commenters. 

Availability  of  Rulemaking  Documents 

You  can  get  an  electronic  copy  using 
the  Internet  by  taking  the  following 
st^s: 

(1)  Go  to  the  search  function  of  the 
Department  of  Transportation’s 
electronic  Docket  Management  System 
(DMS)  web  page  (http://dms.dot.gov/ 
search). 

(2)  On  the  search  page  type  in  the  last 
four  digits  of  the  Docket  number  shown 
at  the  beginning  of  this  notice.  Click  on 
“search.” 

(3)  On  the  next  page,  which  contains 
the  Docket  sxmunary  information  for  the 
Docket  you  selected,  click  on  the 
document  nmnber  of  the  item  you  wish 
to  view. 


You  can  also  get  an  electronic  copy 
using  the  Internet  through  FAA’s  web 
page  at  http://www.faa.gov/avr/arm/ 
nprm/nprm.htm  or  the  Federal 
Register’s  web  page  at  http:// 
www.access.gpo.gov/su_docs/aces/ 
acesl40.html. 

You  can  also  get  a  copy  by  submitting 
a  request  to  the  Federal  Aviation 
Administration,  Office  of  Rulemaking, 
ARM-1,  800  Independence  Avenue 
SW.,  Washington,  DC  20591,  or  by 
calling  (202)  267-9680.  Make  sme  to 
identify  the  docket  number,  notice 
number,  or  amendment  munber  of  this 
rulemaking. 

Background 

Statement  of  the  Problem 

Various  governmental  bodies  have 
developed  noise  certification 
regulations  to  control  noise  emissions 
firom  helicopters.  The  International  Civil 
Aviation  Organization  (ICAO)  issues  on¬ 
going  prototypical  sets  of  aircraft  noise 
standards  which  member  States, 
including  the  United  States,  are 
encouraged  to  adopt  into  their 
respective  national  regulations.  Many 
ICAO  member  States  have  adopted  the 
ICAO  standards  verbatim.  The  United 
States  has  adopted  into  14  CFR  part  36 
noise  certification  regulations  that, 
although  similar  to  the  ICAO  standard, 
differ  substantively  with  the  ICAO 
version.  A  third  body,  the  Joint  Aviation 
Authorities  (JAA),  is  developing  its  own 
version  of  the  ICAO  standards  with  JAA 
member  States  in  Emope.  Thus,  from  a 
practical  standpoint,  three  sets  of 
helicopter  noise  certification 
requirements  exist,  each  controlled  by 
an  independent  political  entity. 

Helicopter  manufacturers  must 
demonstrate  compliance  with  at  least 
one,  and  often  all  three,  of  the  sets  of 
noise  certification  regulations  when  a 
helicopter  is  exported  beyond  its 
coimtry  of  manufacture  and 
certification.  It  has  become  apparent  to 
the  manufacturers  that  the  differences 
among  the  three  versions  of  the 
helicopter  noise  standards  are  an 
undesirable  burden.  The  manufacturers 
have  requested  that  the  regulating 
agencies  harmonize  the  three  sets  of 
regulations  in  order  to  minimize  the 
costs  for  demonstrating  compliance. 

These  same  aviation  certification 
authorities.  United  States,  JAA  and 
ICAO,  have  previously  recognized  the 
value  of  harmonizing  civil  aircraft 
certification  and  operating  regulations. 
The  Administrator  of  the  FAA  supports 
harmonization  and  has  committed  the 
FAA  to  support  the  harmonization  of 
the  FAA  regulations  with  those  of  the 
JAA  and  ICAO. 
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Current  United  States  Helicopter  Noise 
Certification  Regulations 

Under  49  U.S.C.  44715,  the 
Administrator  of  the  Federal  Aviation 
Administration  is  directed  to  prescribe 
“standards  to  measme  aircraft  noise  and 
sonic  boom  *  *  *  and  regulations  to 
control  and  abate  aircraft  noise  and 
sonic  boom.”  Part  36  of  title  14  of  the 
Code  of  Federal  Regulations  (14  CFR) 
contains  the  FAA’s  noise  standards  and 
regulations  that  apply  to  the  issuance  of 
type  certificates,  changes  in  type  design, 
and  airworthiness  certificates  for 
specified  classes  and  categories  of 
aircraft.  Subpart  H  and  appendices  H 
and  J  of  part  36  contain  the 
requirements  and  standards  that  apply 
to  helicopters.  Appendices  H  and  J  of 
part  36  specify  the  test  conditions, 
procedures,  and  noise  levels  required  to 
demonstrate  compliance  with 
certification  requirements  for 
helicopters.  The  original  helicopter 
noise  certification  standards  and 
regulations,  including  appendix  H,  were 
issued  on  February  5, 1988  (53  FR 
3534).  On  September  16, 1992  (57  FR 
42846),  the  FAA  published  an 
alternative  noise  certification  procedure, 
appendix  J,  for  helicopters  that  do  not 
exceed  6,000  pounds  maximiun  takeofi 
weight. 

ICAO  Helicopter  Noise  Certification 
Standards 

The  International  Civil  Aviation 
Organization  (ICAO)  has  also  adopted  a 
set  of  Standards  and  Recommended 
Practices  for  aircraft  noise  certification. 
These  ICAO  standards  are  similar  to  the 
United  States  regulations.  The  ICAO 
Annex  16  standards,  which  have  no 
legal  standing  of  their  own,  are  intended 
to  be  prototypical  regulations  upon 
which  the  Contracting  States  to  ICAO 
may  base  their  own  national  regulations. 
For  helicopters.  Chapter  8  of  Annex  16 
is  the  approximate  equivalent  of  part  36, 
appendix  H;  Chapter  11  of  Annex  16  is 
the  approximate  ICAO  equivalent  to 
part  36,  appendix  J.  The  ICAO  standards 
are  issued  as  International  Standards 
and  Recommended  Practices, 
Environmental  Protection,  Annex  16  to 
the  Convention  on  International  Civil 
Aviation,  Volume  1,  Aircraft  Noise. 

Joint  Aviation  Authorities  Helicopter 
Noise  Certification  Standards 

The  civil  aviation  authorities  of 
certain  European  countries  have  agreed 
to  common  comprehensive  and  detailed 
airworthiness  and  operating 
requirements;  these  are  known  as  the 
Joint  Aviation  Requirements  QARs).  The 
JARs  are  intended  to  minimize  type 
certification  differences  on  multi¬ 


national  European  ventures  and  to 
facilitate  the  export  and  import  of 
aviation  products  between  European 
nations.  Aviation  authorities  of 
participating  countries  recognize  the 
JARs  as  an  acceptable  basis  for  showing 
compliance  widi  their  national  aviation 
codes.  The  JAA  added  aircraft  noise 
certification  (JAR  36),  including  the 
helicopter  requirements  of  Subsection  D 
to  the  JARs  effective  May  23, 1997.  The 
JAA’s  JAR  36  study  group  is  tasked  with 
the  technical  responsibilities  for 
overseeing  the  noise  certification 
standards.  Another  group.  Abatement  of 
Nuisances  Caused  by  Air  Transport 
(ANCAT),  created  under  the  auspices  of 
the  Evnopean  Civil  Aviation  Conference 
(ECAC),  oversees  the  policy  interests  for 
the  JAA.  The  ANCAT  previously 
decided  that  the  JAR  aircraft  noise 
certification  standards  does  mirror  the 
standards  adopted  by  ICAO. 

Aviation  Rulemaking  Advisory 
Committee  (ARAC) 

In  January  1991,  the  FAA  established 
the  Aviation  Rulemaking  Advisory 
Committee  (ARAC)  to  serve  as  a  fonun 
for  the  FAA  to  obtain  input  from  outside 
the  government  on  major  regulatory 
issues.  The  FAA  has  tasked  ARAC  with 
several  noise  certification  issues.  These 
issues  involve  the  harmonization  of  part 
36  with  JAR  36,  the  harmonization  of 
associated  guidance  material  including 
eqmvalent  procedures,  and 
interpretations  of  the  regulations.  On 
May  3, 1994,  the  ARAC  established  the 
FAR/JAR  Harmonization  Working 
Group  for  Helicopters  (59  FR  22883). 
The  Helicopter  Harmonization  Working 
Group  (HHWG)  is  comprised  of 
helicopter  noise  certification  experts, 
and  is  responsible  for  addressing  tasks 
assigned  by  ARAC.  The  United  States 
and  European  interests  are  represented 
in  the  HHWG,  which  includes 
representatives  of  the  helicopter 
manufactiners  and  aviation  authority 
representatives  fi’om  the  FAA  and  the 
JAA/ANCAT.  The  HHWG  is  co-chaired 
by  industry  representatives  firom  the 
United  States  and  Europe,  and  meetings 
are  held  alternately  in  Ae  United  States 
and  Europe. 

The  HHWG  reviewed  the  helicopter 
noise  certification  provisions  of  14  CFR 
part  36,  subparts  A  and  H,  and 
appendices  H  and  J,  and  the 
corresponding  applicable  provisions  of 
JAR  36  and  ICAO  Annex  16.  Differences 
between  the  regulations  were  identified 
and  discussed.  The  goal  of  the  HHWG 
is  to  harmonize  the  regulations  by 
modifying  or  deleting  conflicting 
requirements.  The  HHWG  is  not 
authorized  to  make  recommendations 
for  the  creation  of  new  requirements  or 


the  removal  of  existing  requirements 
that  are  common  among  the  different 
sets  of  regulations.  Methods  for 
resolving  the  differences  were  agreed  to 
and  forwarded  to  each  regulatory  body 
for  approval.  A  recommendation  for  • 
amending  part  36  was  forwarded  to  the 
ARAC.  After  due  consideration 
including  a  meeting  open  to  the  public 
on  August  23,  2000,  ARAC  agreed  to 
this  recommendation  and  forwarded,  in 
the  form  of  a  draft  NPRM,  to  the  FAA 
for  consideration. 

The  overall  structure  for  harmonizing 
the  Federal  Aviation  Regulations  and 
the  Joint  Aviation  Regulations  is 
described  in  the  JAA/FAA 
Harmonization  Work  Program. 

Under  the  Harmonization  Work 
Program,  the  FAA  and  JAA  agreed  to 
form  a  Harmonization  Working  Group  to 
harmonize  the  aircraft  noise 
certification  requirements  of  14  CFR 
part  36  and  JAR  36.  The  Working  Group 
serves  tmder  the  auspices  of  both  ARAC 
and  the  JAA’s  JAR  36  Study  Group.  The 
JAA  has  adopted  the  ICAO  noise 
certification  standards;  any 
recommended  changes  to  the  JARs 
resulting  fix)m  a  harmonization  process, 
must  first  be  acted  on  and  approved  by 
ICAO  before  they  are  considered  by  the 
JAA. 

Synopsis  of  the  Proposal 

Part  36  of  the  Federal  Aviation 
Regulations  (14  CFR)  contains  noise 
standards  for  aircraft  type  and 
airworthiness  certification.  Subpart  H  of 
part  36  and  its  related  appendices  H, 
and  J  prescribe  noise  levels  and  test 
procedures  used  for  certification  of  civil 
helicopters  in  the  normal,  transport, 
restricted,  or  primary  category, 
including  rules  governing  the  issuance 
of  original,  amended,  or  supplemental 
type  certificates  for  helicopters  for 
which  application  is  made  on  or  after 
March  6, 1986. 

The  FAA  is  proposing  to  amend  some 
of  the  technical  specifications  included 
in  appendices  H  and  J,  emd  proposes  a 
new  definition  under  §  36.1.  No  changes 
to  the  applicability  of  part  36  are 
proposed.  The  proposed  changes  would 
not  substantively  jdter  the  prescribed 
noise  limits  nor  change  the  relative 
stringency  of  the  regulations,  i.e.,  the 
relationsMp  between  the  noise  level 
limits  and  the  measured  noise  level  of 
a  given  helicopter.  These  proposed 
changes  may  be  categorized  as  (a) 
replacing  an  existing  specification  with 
a  similar  ICAO  specification;  (b)  adding 
an  existing  ICAO  specification  to  part  36 
where  a  corresponding  part  36 
specification  does  not  presently  exist;  or 
(c)  removing  an  existing  part  36 
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specification  where  there  is  no 
corresponding  ICAO  specification. 

The  FAA  has  examined  the  helicopter 
noise  certification  process  and  analyzed 
how  the  proposed  changes  would  have 
affected  previous  helicopter  noise 
certification  projects.  The  cumulative 
effect  of  the  proposed  changes  on  a 
single  certification  would  not  typically 
exceed  ±0.1  decibels  and  would  not  be 
expected  to  exceed  ±  0.3  decibels  under 
a  worst-case  combination  of  conditions. 
The  FAA  has  determined  that  the- 
proposed  changes  would  not 
substemtively  alter  the  noise 
certification  levels  or  the  finding  of 
compliance  of  helicopters  cvirrently 
certificated  under  either  appendix  H  or 
appendix  J.  Accordingly,  ffie  FAA  has 
determined  that  these  proposed  changes 
are  consistent  with  the  statutory  criteria 
for  amending  aircraft  noise  abatement 
regulations. 

Section-by-Section  Discussion 

The  following  is  a  section-by-section 
discussion  of  the  proposed  amendment. 

Section  36.1  Applicability  and 
Definitions. 

The  FAA  is  proposing  the  addition  of 
a  new  definition  to  §  36.1(h)(5)  for 
“maximum  normal  operating  RPM.” 

This  would  be  defined  as  “the  highest 
rotor  speed  for  each  reference  procedure 
corresponding  to  the  airworthiness  limit 
imposed  by  the  manufacturer  and 
approved  by  the  FAA.”  This  term  would 
cover  instances  where  a  tolerance  on  the 
highest  rotor  speed  is  specified  and 
where  the  rotor  speed  is  automatically 
linked  with  flight  condition  or  can  be 
changed  by  pilot  action.  As  shown  to 
apply  to  reference  section  H36.107(b)(5) 
and  J36.105(c)(2). 

Section  36.11  Acoustical  Change: 
Helicopters. 

The  proposed  change  would  increase 
the  maximiun  takeoff  weight  limit  for 
appendix  J  applicability  from  6,000 
poimds  to  7,000  poimds.  The  proposed 
change  reflects  a  new  requirement  in  the 
14  CFR  part  27  airworthiness  standards 
for  normal  category  rotorcraft.  The  part 
27  revision,  adopted  in  Amendment  27- 
37  and  effective  on  October  18, 1999, 
increases  the  passenger  seat  limitation 
to  nine,  update  of  safety  standards  and 
consequenti£d  weight  growth. 

Subpart  H — Helicopters 

The  proposed  change  to  Subpart  H 
regarding  compliance  with  appendix  J, 
is  being  made  to  conform  to  the  weight 
change  described  above  in  the 
discussion  of  §  36.11.  The  same  reasons 
for  adoption  apply  to  this  change. 


Subpart  O — Operating  Limitations  and 
Information 

Subpart  O  of  part  36  specifies 
requirements  for  documentation  of 
noise  levels  in  an  airplane  flight  manual 
or  rotorcraft  flight  manual.  The  FAA  is 
proposing  to  add  the  word 
“Documentation”  as  the  first  word  of 
the  subpart  title  to  more  specifically 
identify  the  subject  matter  of  subpsat  O. 

Proposed  section  36.1581(a)(2)  would 
be  amended  by  changing  the  reference 
from  appendix  F  to  appendix  G.  The 
noise  certification  requirement  for 
propeller-driven  small  airplanes  were 
moved  to  appendix  G  in  Amendment 
36-16  (53  FR  47394,  November  22, 

1988),  and  this  reference  was 
overlooked. 

A  new  proposed  section  36.1581(a)(3) 
would  be  added  to  require  that 
helicopter  noise  levels  be  included  in 
the  rotorcraft  flight  manual.  This  change 
specifies  the  noise  certification 
documentation  requirements;  these 
would  be  similar  to  requirements  for 
other  types  of  aircraft.  This  would 
provide  uniform  noise  level 
documentation  requirements  for  each 
aircraft  category  and  would  standardize 
documentation  procedures.  This 
amendment  is  intended  to  improve 
certification  tracking  and 
documentation  referencing. 

Section  H36.3  Reference  Test 
Conditions 

Proposed  section  H36. 3(a)(1)  would 
add  sea  level  pressure  in  metric  units  in 
addition  to  English  imits  already 
specified.  This  would  prevent  possible 
variations  in  measured  data  that  could 
result  fi’om  differing  conversion  factors 
by  applicants  using  metric  imits. 

Proposed  section  H36.3(c)(2)  would 
remove  a  redundant  designation 
regarding  FAA  approval.  No  substantive 
change  in  the  approval  process  is 
intended. 

Proposed  section  H36.3(d)  would 
delete  the  reference  to  rotor  speed 
because  it  is  an  imnecessary  parameter 
in  describing  a  flight  profile.  This 
reference  was  included  in  error. 

Proposed  section  H36.3(d)  would  add 
two  new  criteria  for  reference  airspeeds: 
0.9Vne  and  0.45Vne+65  knots. 

Currently,  the  reference  airspeeds 
specified  are  limited  to  either  0.9Vh  or 
0.45Vh+65  knots,  whichever  is  less. 

[Note:  Vne  is  the  never-exceed  airspeed,  an 
airworthiness  limitation,  imposed  hy  the 
manufacturer  and  approved  by  the  FAA.)  The 
advent  of  more  powerful  engines  and 
improved  gearboxes  have  resulted  in 
helicopters  that  can  have  a  Vh  airspeed  in 
excess  of  the  power-on  Vne  airspeed. 
Therefore,  new  noise  certification  airspeed 
criteria  are  necessary  to  be  consistent  with 


technological  advances  and  still 
accommodate  the  airworthiness  limitations 
imposed  for  safety.  These  two  new  reference 
airspeed  criteria  would  serve  to  satisfy  these 
advances. 

Section  H36.3(d)  would  be  amended 
as  follows: 

1.  Specifically,  change  the  symbol 
“D”  to  be  replaced  by  “Dr”  and  the 
symbol  “J”  to  be  replaced  by  “Jr”. 

1.  Deleting  the  reference  to  rotor 
speed;  it  is  unnecessary  for  definition  of 
flight  profile. 

2.  Adding  the  word  “reference”  prior 
to  the  words  “airspeed”  and  “rotor 
speed”  to  indicate  that  the 
specifications  are  for  reference  flight 
conditions. 

Proposed  section  H36.3(f)(l)(i)  would 
be  amended  by  changing  the  approach 
profile  reference  from  “EK”  to  “ErKr”, 
and  changing  the  angle  measure  “6°  ± 

0.5  °”  to  “6°,”  respectively.  For  a 
reference  situation,  no  such  tolerances 
are  necessary. 

Proposed  section  H36.3(f)(l)(ii)  would 
add  test  approach  angle  tolerance  limits 
between  5.5°  and  6.5°  that  were 
removed  from  section  H36.3(f)(l)(i). 

This  is  the  appropriate  paragraph  for 
these  tolerances. 

Section  H36.5  Symbols  and  Units 

Proposed  section  H36.5  would 
remove  the  symbols  S,  Sr,  T,  and  Tr  and 
their  descriptions  in  the  Flight  Profile 
Identification-Positions  table  and 
remove  the  symbols  ASr,  AT,  and  ATr 
and  their  meanings  in  the  Flight  Profile 
Distances  table.  The  typographical 
errors;  Air  and  Anr  would  be  corrected 
to  ALr  and  ANr.  In  addition,  the  three 
new  s)mibols  and  their  descriptions 
would  be  added  to  the  Flight  Profile 
Identification-Positions  table  of  this 
section  as  follows: 

Fr — Position  on  reference  takeoff  path 

directly  above  noise  measuring  Station  A. 
Gr — Position  on  reference  flyover  path 

directly  above  noise  measuring  Station  A. 
Hr — Position  on  reference  approach  path 

directly  above  noise  measming  Station  A. 

These  changes  and  corrections  will 
make  these  tables  consistent  with 
amended  Figures  Hi  and  H3  (reference 
section  H36.205  for  proposed  changes. 

Section  H36.101  Noise  Certification 
Test  and  Measurement  Conditions 

Proposed  section  H36.101(b)(6)(iii) 
would  remove  the  paragraph  for 
additional  flight  test  data  to  determine 
the  variation  of  EPNL  with  weight  for 
the  takeoff  condition.  In  takeoff,  noise 
generation  is  a  function  of  torque 
(power)  to  the  rotor  systems,  not  weight, 
making  the  current  requirement 
unnecessaiy. 

Proposed  section  H36.101(b)(8)(u) 
would  require  approach  tests  to  be 
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conducted  between  90  percent  and  105 
percent  of  the  rotorcraft’s  maximum 
certification  weight.  This  change  is 
needed  to  make  this  section  consistent 
with  section  H36.101(b)(6)(ii),  and 
simplifies  the  rules  for  the  three 
conditions.  (See  §§  H36.101(b)(6)(ii)  for 
takeoff  and  flyover). 

Proposed  section  H36.101(b){8){iii) 
removes  the  paragraph  for  additional 
flight  test  data  that  is  used  to  determine 
the  variation  of  EPNL  with  weight  for 
the  approach  condition.  In  approach, 
noise  generation  is  predominantly  a 
function  of  complex  aeroacoustic 
sources  associated  with  main  rotor 
blade  vortex  interaction,  not  weight, 
making  the  current  requirement 
imnecessary.  This  would  further 
harmonize  measurement  procedures 
cmd  streamline  certification  testing. 

Proposed  section  H36. 101(b)(6) 
requires  at  least  one  flight  at,  or  above, 
the  noise  certification  weight  for  each  of 
the  three  flight  procedures.  The 
proposal  also  removes  the  requirement 
for  correction  of  off-reference  weight  for 
the  takeoff  and  approach  procedures. 
This  paragraph  is  also  being  removed 
from  section  H36.205. 

Proposed  section  H36. 101(c)(2)  would 
change  the  minimum  test  temperature 
from  36°F  (2.2°C)  to  14°F  (-  10°C).  The 
current  36°F  (2.2°C)  temperature  limit  is 
vmnecessarily  restrictive,  given  that  no 
higher  levels  of  atmospheric  absorption 
could  be  encoimtered  by  lowering  the 
test  day  temperatvue.  Although  there  is 
a  revised  minimum  test  air  temperatiue 
limit,  the  limit  for  the  noise  measuring 
equipment  is  unchanged. 

Proposed  section  36.101(c)(2)  would 
also  specify  that  the  temperature  test 
window  be  based  on  the  10-meter 
temperature  values  and  that  the  IO¬ 
meter  temperature  and  relative 
humidity  values  be  used  to  adjust  the 
sound  propagation  path  for  propagation 
path  absorption.  Noise  certification  data 
collected  to  date  has  demonstrated  that 
EPNL  values  corrected  using 
atmospheric  data  measmed  at  10  meters 
are  acoustically  identical  to  those 
corrected  using  averaged  temperatxue 
and  relative  hmnidity  data.  The  . 
proposed  changes  would  replace 
historically  unreliable  temperature  data 
collection. 

Proposed  section  H36.101(c)(3)  would 
specify  allowing  the  use  of  only  the 
relative  humidity  and  ambient 
temperature  values  of  the  10-meter 
measurement  station  for  allowable 
sound  attenuation  in  the  one-third 
octave  band  centered  at  8  kHz  and  no 
longer  require  the  use  of  aircraft  relative 
humidity  and  ambient  temperature 
measurements.  This  change  is 
supported  by  years  of  noise  certification 


data  demonstrating  that  atmospheric 
measurements  at  10-meters  satisfies 
both  the  sound  attenuation  and  relative 
humidity  range  requirements. 

Helicopter  noise  certification  test 
experience  has  shown  that  relative 
humidity  measurements  at  the 
helicopter  position  is  difficult  and 
subject  to  error  given  the  available 
instrumentation  and  procedures. 

Analysis  has  indicated  minimal 
differences  between  humidity  measured 
at  the  helicopter  position  and  the  IO¬ 
meter  measurement  position. 

Corrections  have  been  no  greater  than 
0.1  dB  except  imder  extreme  conditions 
that  otherwise'  would  be  considered  an 
anomalous  meteorological  condition. 

Proposed  section  H36. 101(c)(5)  would 
specify  that  tests  not  he  conducted 
vmder  anomalous  wind  or  anomalous 
meteorological  conditions.  If  these 
conditions  exist  at  test  sites  in  a  desert 
environment,  temperature  and  relative 
hmnidity  must  be  established  using 
FAA-approved  procedures. 

Proposed  section  H36. 101(d)  would 
specify  that  the  helicopter  height  and 
lateral  position  is  determined  relative  to 
the  reference  flight  track,  not  the 
centerline  or  runway.  The  differential 
global  positioning  system  is  acceptable 
as  an  independent  method  of 
determining  the  position  of  the 
helicopter. 

Section  H36. 1 03  Takeoff  Test 
Conditions 

Proposed  section  H36.103(b)(l)  would 
specify  that  the  takeoff  procedme 
airspeed  be  established  prior  to  entering 
the  lOdB-down  time  interval  of  the 
climbout  as  opposed  to  the  current 
requirement  that  the  takeoff  procedme 
airspeed  must  be  established  during  the 
horizontal  portion  of  the  takeoff  test 
procedme.  This  change  more  clearly 
specifies  that  the  portion  of  the  takeoff 
at  which  the  required  airspeed  must  be 
maintained;  this  procedme  allows  the 
pilot  to  establish  and  stabilize  required 
power  settings  at  the  time  the  climb  is 
stculed.  This  proposal  would  simplify 
the  pilot  workload  by  requiring  one  less 
parameter  (power)  that  must  be 
stabilized  at  the  time  the  climb  is  stated. 
This  method  is  only  satisfactory  if  the 
initial  10  dB-down  time  interval  occms 
during  the  climb  portion  of  the  profile. 

Proposed  section  H36. 103(b)(3)  would 
more  clearly  define  gearbox  torque 
limit.  It  also  adds  the  alternate  of 
maximum  take-off  power.  The  lower  of 
the  two  is  used  for  specifying  required 
takeoff  condition.  This  change  more 
closely  aligns  part  36  with  JAR  36 
without  any  substantive  change.  This 
section  will  no  longer  contain 
paragraphs  (i)  and  (ii);  the  material  is 


included  in  the  text  of  (b)(3)  as 
described. 

Proposed  section  H36.103(b)(4)would 
clarify  that  portion  of  the  takeoff  at 
which  the  required  l)est  rate  of  climb 
airspeed,  or  the  lowest  airworthiness 
approved  takeoff  speed  must  be 
maintained.  This  section  will  no  longer 
contain  paragraphs  (i)  and  (ii);  the 
material  is  included  in  the  text  of  (b)(3) 
as  described.  This  change  more  closely 
aligns  part  36  with  JAR  36  without  any 
substantive  change. 

Proposed  section  H36. 103(b)(5)  would 
define  the  highest  rotor  speed  used  in 
takeoff.  It  also  states  that  the  rotor’s 
average  rpm,  rather  than  instantaneous 
rpm  is  required  to  be  within  ±1.0 
percent  during  the  10  dB-down  time 
interval. 

Proposed  section  H36. 103(b)(6)  would 
add  a  new  alternate  allowable  altitude 
criteria  of  a  wider  zenith  tolerance  in 
meters  for  low  altitudes  near  the  start 
point.  The  criteria  retains  the  current 
permitted  zenith  tolerance  defined  in 
degrees  throughout  the  10  dB-down 
time  interval.  This  change  more  closely 
aligns  part  36  with  JAR  36  without  any 
substantive  change. 

Proposed  section  H36.103  (b)(7) 
would  add  a  new  paragraph  that 
requires  that  a  constant  t^eoff 
configuration  be  maintained,  and  that 
the  landing  gear  may  be  retracted  when 
establishing  the  best  rate-of-climb  and 
corresponding  speed  as  required  by  the 
U.S.  airworthiness  standards. 

Section  H36.105  Flyover  Test 
Conditions 

Proposed  section  H36. 105(b)  would 
specify  in  detail  that  an  even  number  of 
flights  (6  or  more)  is  required  to  assme 
balanced  measurement  of  any 
directional  effects  that  may  be  related  to 
flight  path  orientation. 

Proposed  section  H36.105(b)(l)  would 
add  the  term  “cruise  configuration”  in 
requiring  that  a  constant  cruise 
configuration  be  maintained.  This 
change  adopts  a  commonly  understood 
term  and  will  minimize 
misinterpretation  of  allowance  for 
imsteady,  variable  speed  operations 
diuing  flyover  test  conditions. 

Proposed  section  H36. 105(c)(1)  would 
add  two  alternative  flyover  airspeed 
criteria  to  the  current  requirement  of 
continuous  power  (Vh).  The  proposed 
additional  level  flyover  reference 
airspeeds  are  90  percent  of  the  never- 
exceed  airspeed,  Vne,  and  45  percent  of 
the  never-exdeed  airspeed  plus  65  knots; 
the  least  of  the  three  is  the  required 
airspeed.  As  explained  above  in  section 
H36.3(d),  the  advent  of  more  powerful 
engines  and  improved  gearboxes  have 
resulted  in  helicopters  that  can  have  a 
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Vh  airspeed  in  excess  of  the  power-on 
Vne  airspeed.  Therefore,  new  noise 
certification  airspeed  criteria  are 
necessary  to  be  consistent  with 
technological  advances  but  still 
acconunodate  the  airworthiness 
limitations  imposed  for  safety.  These 
two  new  reference  airspeed  criteria 
would  serve  to  satisfy  these  advances. 
This  change  more  closely  aligns  part  36 
with  JAR  36  without  any  substantive 
change. 

Proposed  section  H36.105{c)(2)  would 
define  the  highest  rotor  speed  used  in 
flyover.  It  also  states  that  the  rotor’s 
average  rpm,  rather  than  instantaneous 
rpm,  is  required  to  be  within  ±1.0 
percent  during  the  10  dB-down  time  . 
interval. 

Section  H36.107  Approach  Test 
Conditions 

Proposed  section  H36.107(b){3)  would 
add  a  new  alternate  allowable  altitude 
criteria  of  a  wider  zenith  tolerance  in 
meters  for  low  altitudes  near  the  end 
point  of  the  approach.  The  criteria 
retains  the  current  permitted  zenith 
tolerance  defined  in  degrees  throughout 
the  10  dB-down  time  interval.  This 
change  more  closely  aligns  part  36  with 
JAR  36  without  any  substantive  change. 

Proposed  section  H36.107(b)(5) 
defines  the  highest  rotor  speed  to  be 
used  in  approach.  It  also  states  that  the 
rotor’s  average  rpm,  rather  than 
instantaneous  rpm,  is  required  to  be 
within  ±1.0  percent  during  the  10  dB- 
down  time  interval.  Thus,  each  noise 
certification  condition  will  be  tested  at 
the  highest  operating  rotor  RPM  as 
specified  in  the  Flight  Manual.  These 
amendments  are  intended  to  more 
closely  replicate  actual  operating  rotor 
speed  when  conducting  noise 
certification  tests. 

Proposed  section  H36.107(b)(6)  would 
add  a  new  paragraph  that  requires  that 
a  constant  takeofi  configuration  be 
maintained,  and  that  the  landing  gear 
may  be  retracted  when  establisldng  the 
best  rate-of-climb  and  corresponding 
speed  as  required  by  the  airworthiness 
standards. 

Section  H36. 109  Measurement  of 
Helicopter  Noise  Received  on  the 
Ground 

Under  this  proposal,  section  H36.109 
would  be  revised  to  reference  section 
B36.3. 

Note:  The  jet  noise  harmonization 
proposed  rule  (65  FR  42796,  July  11,  2000) 
includes  a  proposal  for  amending  the  values 
in  section  B36.3.  The  proposed  change  would 
also  apply  to  helicopter  noise  and  tests. 


Section  H36. Ill  Reporting  and 
Correcting  Measured  Data 

Proposed  section  H36. 111(c)(2)  would 
add  a  permissible  EPNL  correction  for 
takeoff  flight  condition  only.  The 
amotmt  of  this  allowable  correction  is 
limited.  Corrections  for  duration  are 
described  in  sections  H36. 205(f)(1)  and 
H36.205(g)(l)(i).  This  change  will 
reduce  the  number  of  takeoff  flights 
during  testing. 

Paragraphs  (c)(2)(i)  through  (iv)  are 
being  re-designated.  Paragraph  (c)(2)(i) 
contains  a  minor  editorial  correction. 
Paragraph  (c)(2)(ii)  is  revised  to  include 
only  the  difference  between  actual  and 
reference  flight  paths.  This  change 
eliminates  specific  application  that  have 
become  obsolete  by  recent  technology. 
The  text  of  ciurent  paragraph  (c)(2)(iii) 
is  deleted;  it  is  no  longer  needed  if  the 
previous  changes  are  made.  The  text  of 
current  paragraph  (c)(2)(iv)  is  re¬ 
designated  (c)(2)(iii)  and  is  revised  by 
retaining  only  the  reference  to  H36.205. 

Proposed  section  H36.111(c)(3) 
changes  the  aircraft  noise  level 
threshold  that  must  exceed  the 
backgroimd  level  in  each  Va  octave  band 
from  5dB  to  3dB.  This  change  would 
bring  appendix  H  in  line  with  appendix 
B  for  transport  category  and  turbojet 
powered  airplanes. 

Section  H36. 113  A  tmospheric 
Attenuation  of  Sound 

Proposed  section  H36.il  3(b)  would 
amend  the  current  external  reference  to 
the  revised  section  B36.7  proposed  in 
the  NPRM  for  subsonic  jet,  large 
airplanes  and  subsonic  transports. 
Section  B36.7  describes  the  method  to 
calculate  atmospheric  attenuation  rates 
and  completely  documents  them  within 
the  regulation  under  part  36. 
Documenting  this  section  within  U.S. 
regulations  follows  a  similar  ICAO 
practice  and  builds  the  harmonization 
between  regulations. 

Proposed  section  H36.113(c)(l)(iii)  is 
revised  to  specify  that  the  10-meter 
temperature  ajid  relative  hiunidity 
measurement  values  be  used  to  adjust 
for  the  sound  propagation  path 
absorption.  Noise  certification  data 
collected  to  date  has  demonstrated  that 
EPNL  values  corrected  using 
atmospheric  data  measured  at  10  meters 
ctre  acoustically  identical  to  those 
corrected  using  averaged  temperature 
and  relative  humidity  data.  There  is  no 
loss  in  accuracy  by  avoiding  inherent 
aircraft  measurement  inaccuracies. 

Section  H36.205  Detailed  Data 
Correction  Procedures 

Proposed  section  H36.205(a)(l)  is 
revised  to  allow  negative  value 


corrections.  Such  corrections  are 
appropriate  to  accurately  account  for 
any  difference  between  reference  and 
test  conditions.  Currently,  negative 
corrections  resulted  in  no  correction 
(essentially  setting  the  value  to  zero). 
This  change  will  consider  all  influences, 
whether  negative  or  positive. 

Proposed  sections  H36.205(a)(l)(i) 
and  H36.205(a)(ii)  are  revised  to  specify 
corrections  based  on  “differences”  from 
reference  rather  than  conditions  “greater 
than”  or  “higher  than”  reference.  This 
change  clarifies  the  requirement. 

Proposed  section  H36.205(a)(l)(iii) 
eliminates  the  correction  to  the  EPNL 
calculated  from  measured  data  if  the  test 
weight  is  less  than  maximum 
certification  weight.  Based  on  past  test 
data,  such  weight  effects  are  difficult  to 
isolate  fi-om  other  dominant  parameters. 
Such  corrections  are  unnecessary. 

Under  this  proposal,  section 
H36.205(a)(2)  is  deleted.  This  material  is 
no  longer  necessary  given  the  allowance 
of  negative  correction  values  described 
in  section  H36.205(a)(l). 

Proposed  section  H36.205(a)(3)(iii) 
redefines  in  more  accurate  descriptive 
terms  the  distances  applied  for  duration 
corrections.  Instead  of  “minimiun” 
distances,  the  existing  rule  requires  that 
distances  be  based  on  the  PNLTM 
(maximum  PNLT)  distance.  This  is  a 
more  accxuate  method  for  correcting  for 
noise  impact  since  it  is  based  on  the 
actual  noise  characteristics  (peak  PNLT) 
rather  than  a  minimvun  distance  along 
the  flight  path. 

Proposed  section  H36.205(a)(3)(iv) 
would  replace  the  use  of  rotor  rpm  and 
test  speed  with  the  acoustically  accurate 
term  of  Mach  number  that  accounts  for 
both  rpm  and  test  speed  effects.  This  is 
a  more  concise  and  acciurate  variable  to 
apply  when  addressing  the  acoustical 
effects  of  cumulative  speed. 

Proposed  section  H36.205(b)(ii)(2) 
simplifies  the  takeoff  airspeed  range  by 
designating  as  the  minimal  boimdary 
the  slowest  climb  speed  allowed  imder 
the  airworthiness  requirements.  The 
proposed  language  also  removes  the 
reference  to  rotor  speed,  since  rotor 
speed  is  not  needed  in  describing  a 
flight  profile  for  data  correction 
pvuposes.  This  reference  was  included 
in  error. 

Proposed  section  H36.205(b)(3) 
removes  the  minimal  distance 
description  from  the  paragraph.  This 
description  is  no  longer  needed  given 
the  proposed  change  to  section 
H36.205(a)(3)(iii). 

Proposed  section  H36.205(c)(l) 
removes  text  that  describes  speed 
criteria.  It  is  not  appropriate  in  a  section 
describing  data  correction  because  the 
criteria  are  included  elsewhere  in  part 
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36.  The  proposed  language  also  removes 
a  reference  to  rotor  speed,  since  rotor 
speed  is  not  needed  in  describing  a 
flight  profile  for  data  correction 
purposes. 

Proposed  section  H36.205(d)(2)  would 
eliminate  the  requirement  that  the  test 
approach  procedure  be  included  in  the 
Flight  Manual.  Such  a  procedine  is 
never  used  in  approach  ,  and  if  included 
in  the  Flight  Manual,  could  be  confused 
with  approved  airworthiness  approach 
procedures.  The  proposal  also  explains 
the  term  “10  dB  down  period”  with  “10 
dB-down  time  interval”  as  the  accepted 
nomenclature  for  this  specific  time 
segment.  This  “harmonized”  term  is 
being  adopted  in  the  regulations  for  jets, 
large  turboprop,  small  airplanes,  and 
helicopters. 

Proposed  section  H36.205(d)(3) 
removes  the  minimal  distance 
description  fi'om  the  reference  to  figure 
H3.  This  description  is  no  longer 
needed  given  the  proposed  change  to 
section  H36.205(a)(3)(iii). 

Proposed  section  H36.205(e)(l) 
removes  the  requirement  that  only  the 
advancing  blade  tip  Mach  niunber  be 
used  when  making  source  noise 
adjustments.  It  also  adds  an  alternate 
procedure  for  off-reference  tip  Mach 
nmnber  adjustments.  The  proposal 
allows  use  of  a  more  appropriate  soiirce 
noise  adjustment  parameter  which 
would  give  results  identical  to  that  of 
the  more  complex  current  procedure 
while  substantially  reducing  the  amoimt 
of  additional  flyover  passes  necessary  to 
generate  statistically  valid  soiuce  noise 
sensitivity  curves. 

Proposed  section  H36.205(f)(l)(i) 
corrects  designations  of  measured 
takeofi  sotmd  propagation  path  and 
length,  “LrA”  to  “AL”  and  “LxA”  to 
“ALr”  ,  respectively. 

Proposea  section  H36.205(f)(2) 
replaces  incorrect  designations  of 
takeofi  distances  for  measured  and 
reference  paths,  “AM”  to  “AN”  and 
AMr”  to  “ANr”  ,  respectively,  and  add 
“i”  to  the  alpha  in  the  second  term. 

Proposed  section  H36.205(f)(3) 
removes  the  “o”  and  “+”  symbol  from 
the  equation;  they  are  incorrect. 

Proposed  corrections  for  the 
designator  “K”  by  flight  condition  are  as 
follows:  “Ln”  to  “Lr”,  “M”  to  “N”, 
“Mn”  to  “Nr”,  and‘“N”  to  “M”,  “Nr” 
to  “Mr”,  respectively,  within  the 
paragraph  text.  This  change  also 
corrects  a  typographical  error. 

Proposed,  section  H36.205(f)(4) 
replaces  incorrect  designations  of 
flyover  distances  for  measured  and 
reference  paths,  “AN”  to  “AM”  and 
“ANr”  to  “AMr”  ,  respectively,  and 
adds  a  subscript  “i”  to  the  first  alpha  in 
the  second  term. 


Proposed  sections  H36.205(gKl)(i), 
through  (iv)  correct  the  constant  value 
“  — 10”  to  “  —  7.5”  in  front  of  the  log 
term  in  each  of  the  A2  equations. 

Proposed  section  H36.205(g)(l){i) 
corrects  the  term  for  measured  and 
reference  lengths,  “AT”  to  “AL”  and 
“ATr”  to  “ALr”,  respectively  within  the 
A2  equation  and  paragraph  text. 

Proposed  section  H36.205(g)(l)(ii) 
corrects  the  terms  used  for  measured 
and  reference  lengths,  “AS”  to  “AN” 
and  “ASr”  to  “ANr”,  respectively, 
within  the  A2  equation  and  paragraph 
text. 

Proposed  section  H36.2C5(g)(l)(iii) 
corrects  the  terms  used  for  measured 
and  reference  lengths  at  each  of  the 
flight  condition,  “T”  to  “L”  ,  “Tr”  to 
“Lr”  ,  “S”  to  “N”,  “Sr”  to  “Nr”,  and 
“G”  to  “M”,  “Gr”  to  “Mr”,  respectively, 
within  the  paragraph  text. 

Proposed  section  H36.205(g)(l)(iv) 
corrects  the  terms  used  for  measured 
and  reference  lengths,  “AG”  to  “AM” 
and  “AGr”  to  “AMr”,  respectively 
within  the  A2  equation  and  paragraph 
text.  All  of  the  corrections  in  section 
H36.205(g)(l)  are  of  previous  errors.  No 
substantive  changes  are  intended. 

Figures  Hi,  H2  and  H3 

Proposed  revision  to  Figure  Hi 
deletes  the  designation  of  Positions  Tr 
since  the  minimal  distance  designation 
is  no  longer  needed  and  includes  the 
height  above  measurement  point  in 
metric  units;  see  the  text  of  proposed 
section  H36. 205(b)(3)  regarding  the 
takeoff  condition. 

Proposed  revision  to  Figure  H2 
repositions  the  bullet-marker  that’s 
incorrectly  positioned  near  label  G  due 
to  a  typographical  error.  The  marker  is 
repositioned  in  the  proposed  revised 
graphic  image  at  the  intersection  of  line 
Dr-Jr  and  line  A-G. 

Proposed  revision  to  Figure  H3 
deletes  the  designations  of  Positions  S 
and  Sr  since  the  minimal  distance 
designation  is  no  longer  needed  and 
includes  the  height  above  measurement 
point  in  metric  units;  see  the  text  of 
section  H36.205(d)(3)  regarding  the 
approach  condition. 

La  proposed  Figures  Hi,  H2,  and  H3 
the  titles  of  the  figures  are  changed  to 
reflect  the  language  of  this  proposal. 

The  word  “reference”  would  replace  the 
word  “corrected”  in  each  title. 

Section  H36.305  Noise  Levels 

Proposed  sections  H36.305(a)(2)(i) 
through  (iii)  would  revise  the  values  for 
the  noise/weight  reduction  rate,  from 
“3.01”  to  “3.0”.  The  proposed  text  also 
removes  the  phrase  “for  maximum 
weight- of  1,764  pounds  or  less”  from 
the  end  of  each  paragraph  and  replaces 


it  with  the  phrase  “after  which  the  limit 
is  constant.”  The  existing  text  was 
foimd  to  be  confusing;  this  proposed 
change  would  enhance  clarity.  No 
substantive  change  in  the  requirements 
is  intended. 

Section  J36.1  General 

Proposed  section  J36.1  would  increase 
the  maximiun  takeofi  weight 
requirement  of  appendix  J  from  6,000 
pounds  to  7,000  pounds.  As  explained 
previously.  Part  27  was  amended  to 
increase  the  allowable  passenger  seat 
limit  to  nine;  accordingly  the  weight 
limit  was  increased  to  7,000  lbs.  This 
proposal  makes  the  corresponding 
changes  in  appendix  J. 

Section  /36.3  Reference  Test 
Conditions. 

Proposed  section  J36.3(c)  would 
clarify  that  the  stabilized  airspeed  be 
maintained  throughout  the  measiured 
portion  of  the  flyover.  Stabilized 
airspeed  will  insure  the  highest  quality 
noise  data  by  avoiding  variability  of 
advancing  tip  Mach  number  that 
effectively  impacts  noise. 

Proposed  section  J36.3(c)(l)  would 
add  the  requirement  airspeed  Vne  that 
must  be  included  in  the  approved  Flight 
Manual.  These  changes  standardize  the 
languages  used  in  appendices  H  and  J 
without  substantive  change. 

Section  f 36.101  Noise  Certification 
and  Measurement  Conditions 

Proposed  section  J36.101(c)(4)  revises 
the  location  where  meteorological  data 
is  measured.  This  change  would 
harmonize  this  propos^  with  the  JAR 
and  adds  flexibility  without  substantive 
change.  It  also  makes  the  language  of 
this  section  compatible  writh 
J36.101(c)(6). 

Proposed  section  J36.101(c)(6): 

1.  Specifies  that  the  physical  location 
of  meteorological  instruments  be 
representative  of  the  atmospheric 
conditions  existing  near  the  surface  over 
the  geographical  area  where  the 
helicopter  noise  measmements  are 
made. 

2.  Provides  that  a  fixed  meteorological 
station,  such  as  those  found  at  airports, 
may  be  used  to  meet  the  location 
requirement. 

3.  Adds  the  requirement  that  a  fixed 
meteorological  station  must  be  within 
2,000  meters  of  the  noise  measurement 
area.  The  2,000-meter  distance 
limitation  is  a  reasonable  allowance 
when  using  a  “fixed  meteorological 
station.” 

These  proposed  changes  harmonize 
this  proposal  with  the  JAR  and  add 
flexibility  without  substantive  change 
since  part  36  requirements  specify  that 
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the  meteorological  measurements  be 
made  “at  the  noise  monitoring  station,” 
while  JAR  requirements  specify  that  if 
the  measurement  site  is  within  2,000 
meters  of  an  aerodrome  thermometer, 
the  aerodrome  reported  temperatvire  be 
used. 

Section  J36.109  Measurement  of 
Helicopter  Noise  Received  on  the 
Ground 

Under  this  proposal,  three  references 
to  section  H36.109  are  being  changed  to 
section  B36.3.  Section  H36.109  was 
removed  because  the  data  appears  in 
section  B36.3.  Note:  The  jet  noise 
harmonization  proposed  rule  (65  FR 
42796,  July  11,  2000)  includes  a 
proposal  for  amending  the  values  in 
section  B36.3.  The  proposed  change 
would  also  apply  to  helicopter  noise 
and  tests  but  the  proposal  is  not 
repeated  in  this  I^RM  to  avoid 
confusion. 

Proposed  section  J36.305(a)  would 
have  die  same  correction  as  made  in 
section  H36.305{a)  above. 

Proposed  section  J36.305(a)  increases 
the  upper  weight  limit  from  6,000 
pounds  to  7,000  pounds  maximiun  gross 
weight.  This  is  a  conforming  change  for 
reasons  already  described. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1995 
(44  U.S.C-  3507(d))  requires  that  the 
FAA  consider  the  impact  of  paperwork 
and  other  information  collection 
biudens  imposed  on  the  public.  We 
have  determined  that  there  are  no  new 
information  collection  requirements 
associated  with  this  proposed  rule. 

International  Compatibility 

In  keeping  with  the  U.S.  obligations 
under  the  Convention  on  International 
Civil  Aviation,  it  is  FAA  policy  to 
comply  with  International  Civil 
Aviation  Organization  (ICAO)  Standards 
and  Recommended  Practices  to  the 
maximum  extent  practicable.  The  FAA 
has  reviewed  the  corresponding  ICAO 
Standards  and  Recommended  Practices 
and  has  identified  the  following  two 
differences  with  these  proposed 
regulations.  These  two  differences  are 
applicability  provisions  that  already 
exist  and  do  not  represent  substantive 
changes.  If  this  proposal  is  adopted,  the 
FAA  will  file  these  differences  with 
ICAO. 

(1)  Sections  36.11  and  H36.305  of  part 
36  allow  for  higher  than  Stage  2  noise 
limits  for  helicopter  changes  in  the  type 
design  of  certain  (Stage  1)  helicopters 
certified  before  the  “grandfather”  clause 
date  of  March  6, 1986;  and 

(2)  Section  36.805(c)  allows  for  higher 
than  Stage  2  noise  limits  for  helicopter 


changes  in  the  type  design  of  certain 
(Stage  1)  helicopters  that  the  FAA 
recognizes  as  the  first  civil  version  that 
was  designed,  constructed  for  and 
accepted  for  operational  use  by  an 
Armed  Force  of  the  United  States. 

Economic  Evaluation 

Proposed  changes  to  Federal 
regulations  must  undergo  several 
economic  analyses.  First,  Executive 
Order  12866  directs  that  each  Federal 
agency  propose  or  adopt  a  regulation 
only  upon  a  determination  that  the 
benefits  of  the  intended  regulation 
justify  its  costs.  Second,  the  Regulatory 
Flexibility  Act  of  1980  requires  agencies 
to  analyze  the  economic  impact  of 
regulatory  changes  on  small  entities. 
Third,  the  Trade  Agreements  Act  (19 
U.S.C.  section  2531-2533)  prohibits 
agencies  from  setting  standards  that 
create  unnecessary  obstacles  to  the 
foreign  commerce  of  the  United  States. 
In  developing  U.S.  standards,  this  Trade 
Act  also  requires  agencies  to  consider 
international  standards  and,  where 
appropriate,  use  them  as  the  basis  of 
U.S.  standards.  And  fourth,  the 
Unfunded  Memdates  Reform  Act  of  1995 
requires  agencies  to  prepare  a  written 
assessment  of  the  costs,  benefits  and 
other  effects  of  proposed  or  final  rules 
that  include  a  Federal  mandate  likely  to 
result  in  the  expenditure  by  State,  local 
or  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  aimually  (adjusted  for 
inflation.) 

In  conducting  these  analyses,  FAA 
has  determined  this  rule  (1)  has  benefits 
which  do  justify  its  costs,  is  not  a 
“significant  regulatory  action”  as 
defined  in  the  Executive  Order  and  is 
not  “significant”  as  defined  in  DOT’S 
Regulatory  PoUcies  and  Procedures;  (2) 
will  not  have  a  significant  impact  on  a 
substantial  niunber  of  small  entities;  (3) 
reduces  barriers  to  international  trade; 
and  (4)  does  not  impose  an  unfunded 
mandate  on  state,  local,  or  tribal 
governments,  or  on  the  private  sector. 
These  analyses,  available  in  the  docket, 
are  siunmarized  below. 

This  notice  of  proposed  rulemaking 
would  provide  nearly  uniform  noise 
certification  standards  for  helicopters 
certificated  in  the  United  States,  the 
JAA  countries,  and  any  other  comitries 
that  have  adopted  as  their  national 
regulation  either  the  United  States 
regulation,  the  JAA  regulation,  or  the 
ICAO  standard. 

The  proposals  would  more  closely 
harmonize  the  flight  test  conditions, 
procedures,  and  reporting  requirements 
mandated  by  the  provisions  of  Subpart 
A  and  appendices  H,  and  J  of  14  CFR 
part  36  with  the  corresponding 


applicable  provisions  of  the  Joint 
Aviation  Regulations  (JAR)  36  and  the 
International  Civil  Aviation 
Organization  (ICAO)  Annex  16. 
Specifically,  the  proposal  would  amend 
some  of  the  technic^  specifications  of 
appendices  H  and  J  and  add  a  new 
definition  to  Subpart  A  of  part  36. 

The  FAA  concludes  that  the  proposed 
rule  would  be  cost  beneficial.  The 
proposed  rule  would  require  fewer 
flyover  passes,  takeoffs,  and  microphone 
systems,  would  eliminate  hiunidity  and 
wind  speed  measurements  and  the 
requirements  to  process  test  data  twice 
and  issue  separate  reports  for  FAA  and 
ICAO  methods,  and  would  extend  the 
gross  weight  upper  limit  for  the 
appendix  J  certification  test  procedure. 
The  cost  savings  of  the  proposed  rule 
are  estimated  to  be  $17.31  million 
($12.16  million,  discoimted)  over  a  10 
year  period.  The  one-time  cost  of  this 
proposed  rule  would  be  $40,800 
($33,305  discoimted)  and  would  accrue 
to  those  manufacturers  that  need  to 
obtain  ICAO/JAA  certification. 

Initial  Regulatory  Flexibility 
Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  establishes  “as  a  principle  of 
regulatory  issuance  that  agencies  shall 
endeavor,  consistent  with  the  objective 
of  the  rule  and  of  applicable  statutes,  to 
fit  regulatory  and  informational 
requirements  to  the  scale  of  the 
business,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation.”  To  achieve  that  principle, 
the  Act  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  explain  the  rationale  for  their 
actions.  The  Act  covers  a  wide-range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations 
and  small  governmental  jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  the  determination  is  that  it 
will,  the  agency  must  prepare  a 
regulatory  flexibility  analysis  as 
described  in  the  Act. 

However,  if  an  agency  determines  that 
a  proposed  or  final  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  section  605(b)  of  the  1980  act 
provides  that  the  head  of  the  agency 
may  so  certify  and  a  regulatory 
flexibility  analysis  is  not  required.  The 
certification  must  include  a  statement 
providing  the  factual  basis  for  this 
determination,  and  the  reasoning  should 
be  clear. 

Small  entities  are  firms  employing 
1,500  employees  or  less  based  on  Small 
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Business  Administration  guidelines. 
Enactment  of  this  propos^  would 
impose  a  one-time  cost  of  $10,200  per 
small  entity,  which  would  be  incurred 
by  two  small  helicopter  manufactiuers 
that  met  the  criterion  of  small  entity. 

The  yearly  cost-savings  per  small  entity 
would  be  $265,000.  In  view  of  the 
substantial  net  cost-savings  per  small 
entity,  the  FAA  has  determined  that  this 
proposed  rule  would  not  have  a 
significant  adverse  economic  impact  on 
a  substantial  number  of  small  entities; 
therefore,  a  regulatory  flexibility 
analysis  is  not  required  under  the  terms 
of  the  RFA.  The  FAA  solicits  comments 
with  respect  to  this  finding  and 
determination  and  requests  that  all 
comments  be  accompanied  by  clear 
documentation. 

International  Trade  Impact  Assessment 

The  Trade  Agreement  Act  of  1979 
prohibits  Federal  agencies  from 
engaging  in  any  standards  or  related 
activities  that  create  vmnecessary 
obstacles  to  the  foreign  commerce  of  the 
United  States.  Legitimate  domestic 
objectives,  such  as  safety,  are  not 
considered  unnecessary  obstacles.  The 
statute  also  requires  consideration  of 
international  standards  and  where 
appropriate,  that  they  be  used  as  the 
basis  for  U.S.  standards.  In  addition, 
consistent  with  this  Administration’s 
belief  in  the  general  superiority  and 
desirability  of  fi'ee  trade,  it  is  the  policy 
of  this  Administration  to  remove  or 
diminish  to  the  extent  feasible,  barriers 
to  international  trade,  including  both 
barriers  affecting  the  export  of  American 
goods  and  services  to  foreign  countries 
and  barriers  affecting  the  import  of 
foreign  goods  and  services  into  the 
United  States. 

This  proposed  rule  is  a  direct  action 
to  respond  to  this  policy  by  increasing 
the  hcumonization  of  the  U.S.  Federal 
regulations  with  the  European  Joint 
Aviation  Requirements,  liie  results 
would  facilitate  international  trade. 

Unfunded  Mandated  Assessment 

The  Unfunded  Mandates  Reform  Act 
of  1995  (the  Act),  enacted  as  Public  Law 
104—4  on  March  22, 1995,  is  intended, 
among  other  things,  to  curb  the  practice 
of  imposing  xmfunded  Federal  mandates 
on  State,  local,  and  tribal  governments. 
Title  II  of  the  Act  requires  each  Federal 
agency  to  prepare  a  written  statement 
assessing  the  effects  of  any  Federal 
mandate  in  a  proposed  or  final  agency 
rule  that  may  result  in  a  $100  million  or 
more  expenditure  (adjusted  annually  for 
inflation)  in  any  one  year  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector;  such  a  mandate 


is  deemed  to  be  a  “significant  regulatory 
action.” 

This  proposed  rule  does  not  contain 
such  a  mandate.  Therefore,  the 
requirements  of  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  do  not 
apply. 

Executive  Order  13132,  Federalism 

The  FAA  has  analyzed  this  proposed 
rule  under  the  principles  and  criteria  of 
Executive  Order  13132,  Federalism.  The 
FAA  has  determined  that  this  action 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
the  FAA  has  determined  that  this  notice 
of  proposed  rulemaking  would  not  have 
federalism  implications. 

Environmental  Assessment 

FAA  Order  1050.1D  defines  FAA 
actions  that  may  be  categorically 
excluded  from  preparation  of  a  National 
Environmental  Policy  Act  (NEPA) 
environmental  assessment  (EA)  or 
environmental  impact  statement  (EIS). 

In  accordance  with  FAA  Order  1050.1D, 
appendix  4,  paragraph  4(j),  regulations, 
standards,  and  exemptions  (excluding 
those,  which  if  implemented  may  cause 
a  significant  impact  on  the  hiunan 
environment)  qualify  for  a  categorical 
exclusion.  The  FAA  has  determined  that 
this  rule  qualifies  for  a  categorical 
exclusion  because  no  significant 
impacts  to  the  environment  are 
expected  to  result  from  its  finalization 
or  implementation. 

Energy  Impact 

The  energy  impact  of  the  notice  has 
been  assessed  in  accordance  with  the 
Energy  Policy  and  Conservation  Act 
(EPCA)  Public  Law  94—163,  as  amended 
(42  U.S.C.  6362)  and  FAA  Order  1053.1. 
It  has  been  determined  that  the  notice 
is  not  a  major  regulatory  action  imder 
the  provisions  of  the  EPCA. 

List  of  Subjects  in  14  CFR  Part  36 

Aircraft,  Noise  control. 

The  Proposed  Amendment 

In  consideration  of  the  foregoing  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  36,  as 
follows: 

PART  36— NOISE  STANDARDS: 
AIRCRAFT  TYPE  AND 
AIRWORTHINESS  CERTIFICATION 

1.  The  authority  citation  for  part  36 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4321  ef  seq.;  49  U.S.C. 
106(g),  40113,  44701-44702,  44704,  44715; 


sec.  305,  Pub.  L.  96-193,  94  Stat.  50,  57;  E.O. 
11514,  35  FR  4247,  3  CFR,  1966-1970  Comp., 
p.  902. 

2.  Section  36.1  is  amended  by  adding 
a  new  paragraph  (h)(5)  to  read  as 
follows: 

§  36.1  Applicability  and  definitions. 
***** 

(h)  *  *  * 

(5)  Maximum  norma]  operating  RPM 
means  the  highest  rotor  speed  for  each 
reference  procedure  corresponding  to 
the  airworthiness  limit  imposed  by  the 
manufacturer  and  approv^  by  the  FAA. 
Where  a  tolerance  on  the  highest  rotor 
speed  is  specified,  the  maximum  normal 
operating  rotor  speed  is  the  highest  rotor 
speed  for  which  that  tolerance  is  given. 

If  the  rotor  speed  is  automatically  linked 
with  flight  condition,  the  maximum 
normal  operating  rotor  speed 
corresponding  with  that  flight  condition 
must  be  used  during  the  noise 
certification  procedure.  If  rotor  speed 
can  be  changed  by  pilot  action,  the 
highest  normal  operating  rotor  speed 
specified  in  the  flight  manual  limitation 
section  for  power-on  conditions  must  be 
used  during  the  noise  certification 
procedure. 

3. -4.  Section  36.11  is  amended  by 
revising  the  introductory  text  and  by 
removing  “6,000”  and  adding  “7,000” 
in  its  place  in  paragraph  (a)(1)  to  read 
as  follows: 

§36.11  Acoustical  change:  Helicopters. 

This  section  apphes  to  all  helicopters 
in  the  primary,  normal,  transport,  and 
restricted  categories  for  which  an 
acoustical  change  approval  is  applied 
for  under  §  21.93(b)  of  this  chapter  on  or 
after  March  6, 1986.  Compliance  with 
the  requirements  of  this  section  must  be 
demonstrated  imder  appendix  H  of  this 
part,  or,  for  helicopters  having  a 
maximum  certificated  takeoff  weight  of 
not  more  than  7,000  poimds, 
compliance  with  this  section  may  be 
demonstrated  under  appendix  J  of  this 
part. 

§36.801  [Amended] 

5.  Section  36.801  is  revised  by 
removing  the  term  “6,000”  in  the 
second,  sentence  and  adding  the  term 
“7,000”  in  its  place. 

Subpart  O — Documentation,  Operating 
Limitations  and  Information 

6.  Revise  the  heading  of  Subpart  O  to 
read  as  set  forth  above: 

7.  In  §  36.1581  paragraph  (a)(2)  is 
revised  and  paragraph  (a)(3)  is  added  to 
read  as  follows: 
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§  36.1 581  Manuals,  markings,  and 
placards. 

***** 

(2)  For  propeller  driven  small 
airplanes  the  noise  level  information 
must  be  one  value  for  takeoff  as  defined 
and  required  by  appendix  G  of  this  part, 
along  with  the  maximiun  takeoff  weight 
and  configuration. 

(3)  For  rotorcraft  the  noise  level 
information  must  be  one  value  for  each 
takeofi,  flyover,  and  approach  as 
defined  and  required  by  appendix  H  of 
this  part  or  one  value  for  flyover  as 
defined  and  required  by  appendix  J  of 
this  part  along  with  the  maximmn 
takeoff  weight,  maximum  landing 
weight  (for  appendix  H),  and 
configuration. 

***** 

Appendix  H  [Amended] 

8.  In  appendix  H,  section  H36.3  is 
amended  by  revising  paragraphs  (a)(1), 
(c)(2),  (d).  (e),  (f)(l)(i),  and  (f)(l)(ii)  to 
read  as  follows: 

Section  H36.3  Reference  test  conditions. 

(a)  *  *  * 

(1)  Sea  level  pressure  of  2,116  psf  (76  cm 
merciuy,  1,013.25  hPa). 

(c) *  *  * 

(2)  The  reference  flight  path  is  defined  as 
a  straight  line  segment  inclined  firom  the 
starting  point  (1,640  feet  prior  to  the  center 
microphone  location  at  65  feet  above  groimd 
level)  at  an  constant  climb  angle  ^  defined  by 
the  certificated  best  rate  of  climb  and  Vy  for 
minimum  engine  performance.  The  constant 
climb  angle  ^  is  derived  fium  the 
manufacturer’s  data  (approved  by  the  FAA) 
to  define  the  flight  profile  for  the  reference 
conditions.  The  constant  climb  angle  ^  is 
drawn  through  Q  and  continues,  crossing 
over  station  A,  to  the  position  corresponding 
to  the  end  of  the  type  certification  takeoff 
path  represented  by  position  h. 

(d)  Level  flyover  reference  profile.  The 
beginning  of  the  level  flyover  reference 
profile  is  represented  by  helicopter  position 
Dr  (Figure  H2).  The  helicopter  approaches 
position  Dr  in  level  flight  492  feet  above 
ground  level  as  measimed  at  Station  A. 
Reference  airspeed  must  be  either  0.9Vh: 
0.9Vne:  0.45Vh+65  kts  (0.45VH+120km/h);  or 
0.45VNE+65kts  (0.45Vne+120  km/h), 
whichever  of  the  four  speeds  is  least.  The 
helicopter  crosses  directly  overhead  station  A 
in  level  flight  and  proceeds  to  position  Jr. 

(e)  For  noise  certification  purposes,  Vh  is 
defined  as  the  airspeed  in  level  flight 
obtained  using  the  minimum  specification 
engine  torque  corresponding  to  maximum 
continuous  power  available  for  sea  level, 

25°C  ambient  conditions  at  the  relevant 
maximum  certificated  weight.  Vne  is  the 
never-exceed  airspeed.  The  value  of  Vh  and 
Vne  used  for  noise  certification  must  be 
included  in  the  approved  Flight  Manual. 

(f) *  *  * 

(D*  *  * 

(i)  The  beginning  of  the  approach  profile  is 
represented  by  helicopter  position  E.  The 
position  of  the  helicopter  is  recorded  for  a 


sufficient  distance  (EK)  to  ensmre  recording 
of  the  entire  interval  during  which  the 
measured  helicopter  noise  level  is  within  10 
dB  of  Maximum  Tone  Corrected  Perceived 
Noise  Level  (PNLTM),  as  required.  ErKr 
represents  a  stable  flight  condition  in  terms 
of  torque,  rpm,  indicated  airspeed,  and  rate 
of  descent  resulting  in  a  6°  approach  angle. 

(ii)  The  test  approach  profile  is  defined  by 
the  approach  angle  q  passing  directly  over 
the  station  A  at  a  height  of  AH,  to  position 
K,  which  terminates  the  approach  noise 
certification  profile.  The  test  approach  angle 
q  must  be  between  5.5°  and  6.5°. 
***** 


9.  In  appendix  H,  section  H36.5,  the 
Flight  Profile  Identification-Positions 
table  is  amended  by  removing  the 
symbols  S,  Sr,  T  and  T,  and  their 
descriptions;  the  Flight  Profile  Distances 
table  is  amended  by  removing  the 
symbols  ASr.  AT,  and  ATr  and  their 
meanings.  The  Flight  Profile 
Identification-Positions  table  is  revised 
by  adding  three  new  symbols  and  their 
descriptions  in  alphabetical  order  to 
read  as  follows: 

Section  H36.5  Symbols  and  units. 

Fr — Position  on  reference  takeoff  path 
directly  above  noise  measuring  Station  A. 
Gr — ^Position  on  reference  flyover  path 
directly  above  noise  measuring  Station  A. 
Hr — Position  on  reference  approach  path 
directly  above  noise  measuring  Station  A. 

10.  In  appendix  H,  Section  H36.101  is 
revised  by  removing  paragraphs 

(b) (6)(iii)  and  (b)(8)(iii);  by  redesignating 
paragraph  (b)(9)  as  (d)(4);  and  by 
revising  paragraphs  (b)(8)(ii),  (c)(2), 

(c) (3),  (c)(5),  (d)(2),  (d)(3)  and  newly 
redesignated  paragraph  (d)(4)  to  read  as 
follows: 

Section  H36.101  Noise  certification  test 
and  measurement  conditions. 

(b)  *  *  * 

(8)*  *  * 

(ii)  Each  test  weight  must  be  within  +5 
percent  and  - 10  percent  of  the  maximum 
certification  weight. 

(c)  *  *  * 

(2)  Ambient  air  temperature  between  14°F 
and  95°F  ( -  10°C  and  35°C),  inclusively,  at 
a  point  10  meters  above  the  ground  at  the 
noise  measuring  station.  The  temperature 
and  relative  humidity  measured  at  a  point  10 
meters  above  the  ground  at  the  noise 
measuring  station  must  be  used  to  adjust  for 
propagation  path  absorption. 

(3)  Relative  humidity  and  ambient 
temperature  at  a  point  10  meters  above  the 
ground  at  the  noise  measuring  station  is  such 
that  the  sound  attenuation  in  the  one-third 
octave  band  centered  at  8  kHz  is  not  greater 
than  12  dB/100  meters  and  the  relative 
humidity  is  between  20  percent  and  95 
percent,  inclusively. 
***** 

(5)  No  anomalous  meteorological 
conditions  (including  turbulence)  that  will 
significantly  affect  the  noise  level  of  the 


aircraft  when  the  noise  is  recorded  at  each 
noise  measuring  station. 

***** 

(d)  *  *  * 

(2)  The  helicopter  height  and  lateral 
position  relative  to  the  reference  flight  track 
(which  passes  through  the  flight  track  noise 
measuring  station)  must  be  determined  using 
an  FAA-approved  method.  The  equipment 
used  to  make  the  determination  must  be 
independent  of  normal  flight 
instrumentation,  such  as  radar  tracking, 
theodolite  triangulation,  laser  trajectography, 
photo  scaling,  or  differential  global 
positioning  system. 

(3)  The  helicopter  position  along  the  flight 
path  must  be  related  to  the  noise  recorded  at 
the  noise  measuring  stations  by  means  of 
synchronizing  signals  at  an  approved 
sampling  rate.  The  position  of  the  helicopter 
must  be  recorded  relative  to  the  reference 
flight  track  during  the  entire  time  interval  in 
which  the  recorded  signal  is  within  10  dB  of 
PNLTM.  Measuring  and  sampling  equipment 
must  be  approved  by  the  FAA. 

(4)  Aircraft  performance  data  sufficient  to 
make  the  corrections  required  under  section 
H36.205  of  this  appendix  must  be  recorded 
at  an  FAA-approved  sampling  rate  using 
FAA  approved  equipment. 

11.  In  appendix  H,  Section  H36.103  is 
amended  by  revising  paragraphs  (b)(1), 
(b)(3),  (b)(4),  (b)(5),  and  (b)(6),  and  by 
adding  new  paragraph  (b)(7)  to  read  as 
follows: 

Section  H36.103  Takeoff  test  conditions. 

***** 

(b)  *  *  * 

(1)  An  airspeed  of  either  Vy  ±5  knots  or  the 
lowest  approved  speed  ±5  knots  for  the  climb 
after  takeoff,  whichever  speed  is  greater, 
must  be  established  and  meuntained 
throughout  the  10  dB-down  time  interval. 

(2) *  *  * 

(3)  Upon  reaching  a  point  1,640  feet  (500 
meters)  fium  the  noise  measuring  station,  the 
helicopter  must  be  stabilized  at  the 
maximum  take-off  power  that  corresponds  to 
minimiun  installed  engine(s)  specification 
power  available  for  the  reference  ambient 
conditions  or  gearbox  torque  limit, 
whichever  is  lower. 

(4)  The  helicopter  must  be  maintained 
throughout  the  10  dB-down  time  interval  at 
the  best  rate  of  climb  speed  Vy  ±5  knots,  or 
the  lowest  approved  speed  for  climb  after 
takeoff,  whichever  is  greater,  for  an  ambient 
temperature  at  sea  level  of  25°C. 

(5)  The  average  rotor  speed  must  not  vary 
fi'om  the  maximum  normal  operating  rotor 
RPM  by  more  than  ±1.0  percent  during  the 
10  dB-down  time  interval. 

(6)  The  helicopter  must  stay  within  ±10°  or 
±20  m,  whichever  is  greater,  from  the  vertical 
above  the  reference  track  throughout  the 
lOdB-down  time  interval. 

(7)  A  constant  takeoff  configuration 
selected  by  the  applicant  must  be  maintained 
throughout  the  takeoff  reference  procedure 
with  the  landing  gear  position  consistent 
with  the  airworthiness  certification  tests  for 
establishing  Best  Rate-of-Climb  and  Speed  for 
Best  Rate-of-Climb. 
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12.  In  appendix  H,  Section  H36.105  is 
amended  by  revising  paragraphs  (b), 
introductory  text,  (b)(1),  (b)(3),  (c)(1), 
and  (c)(2)  to  read  as  follows: 

Section  H36.105  Flyover  test  conditions. 

***** 

(b)  A  test  series  must  consist  of  at  least  six 
flights  with  an  equal  number  of  runs  in  each 
direction,  over  the  flight-track  noise 
measuring  station  (with  simultaneous 
measurements  at  all  three  noise  measuring 
stations) — 

(1)  In  level  flight  cruise  configuration; 

(2)  *  *  * 

(3)  The  helicopter  must  stay  within  ±10°  or 
±20  m,  whichever  is  greater,  from  the  vertical 
above  the  reference  track  throughout  the  10 
dB-down  time  interval. 

(c)  *  *  * 

(1)  At  a  speed  of  O.QVh;  O.OVne:  0.45Vh  + 

65  kts  (0.45 Vh  +  120  km/h);  or  0.45 Vne  +  65 
kts  (0.45Vne  +  120  km/h),  whichever  speed 
is  less,  maintained  throughout  the  measured 
portion  of  the  flyover; 

(2)  At  average  rotor  speed  which  must  not 
vary  from  the  maximum  normal  operating 
rotor  RPM  by  more  than  ±1.0  percent  during 
the  10  dB-down  time  interval. 
***** 

13.  In  appendix  H,  Section  H36.107  is 
amended  by  revising  paragraphs  (b)(3) 
and  (b)(5)  and  adding  new  paragraph 

(b) (6)  to  read  as  follows: 

Section  H36.107-  Approach  test 
conditions. 

***** 

(b)  *  *  * 

(3)  The  helicopter  must  stay  within  ±10°  or 
±20  m,  whichever  is  greater,  from  the  vertical 
above  the  reference  track  throughout  the  10 
dB-down  time  interval; 
***** 

(4)  *  *  * 

(5)  At  average  rotor  speed  which  must  not 
vary  from  the  maximum  normal  operating 
rotor  RPM  by  more  than  ±1.0  percent  during 
the  10  dB-down  time  interval;  and 

(6)  A  constant  approach  configuration  used 
in  airworthiness  certification  tests,  with  the 
landing  gear  extended,  must  be  maintained 
throughout  the  approach  reference 
procedure. 

***** 

14.  In  appendix  H,  Section  H36.109  is 
revised  to  read  as  follows: 

Section  H36.109  Measurement  of 
helicopter  noise  received  on  the  ground. 

The  measurement  system  and  the 
measurement,  calibration  and  general 
analysis  procedures  to  be  used  are  provided 
in  Appendix  A,  section  A36.3  of  this  part. 

15.  In  appendix  H,  Section  H36.111  is 
amended  by  revising  paragraph  (c)(2), 
by  removing  paragraph  (c)(2)(iv)  and  the 
undesignated  text  following  (c)(2)(iv), 
by  revising  paragraphs  (c)(2)(i),  (c)(2)(ii) 
and  (c)(2)(iii),  and  by  revising  paragraph 

(c) (3)  to  read  as  follows: 


Section  H36.1 1 1  Reporting  and  correcting 
measured  data. 

***** 

(c)  *  *  * 

(2)  The  measured  flight  path  must  be 
corrected  by  an  amount  equal  to  the 
difference  between  the  applicant’s  predicted 
flight  path  for  the  certification  reference 
conditions  and  the  measured  flight  path  at 
the  test  conditions.  Necessary  corrections 
relating  to  aircraft  flight  path  or  performance 
may  be  derived  from  FAA-approved  data  for 
the  difference  between  measured  and 
reference  engine  conditions,  together  with 
appropriate  allowances  for  soimd  attenuation 
with  distance.  The  Effective  Perceived  Noise 
Level  (EPNL)  correction  must  be  less  than  2.0 
EPNdB  except  for  take-off  flight  condition, 
where  the  correction  must  not  exceed  4.0 
EPNdB,  of  which  the  arithmetic  sum  of  Ai 
(described  in  section  H36.205(f)(l))  and  the 
term  -  7.5  log  (AL/ALr)  from  A2  term 
(described  in  section  H36.205(g)(l)(i))  must 
not  exceed  2.0  EPNdB,  for  any  combination 
of  the  following: 

(i)  The  aircraft  is  not  passing  vertically 
above  the  measuring  station. 

(ii)  Any  difference  between  the  reference 
flight  track  and  the  actual  test  flight  track. 

(iii)  Detailed  correction  requirements 
prescribed  in  section  H36.205  of  this 
appendix. 

(3)  Aircraft  sound  pressure  levels  within 
the  10  dB-down  time  interval  must  exceed 
the  mean  background  sound  pressure  levels 
determined  under  section  B36.3.9.11  by  at 
least  3  dB  in  each  one-third  octave  band  or 
be  corrected  under  an  FAA  approved  method 
to  be  included  in  the  computation  of  the 
overall  noise  level  of  the  aircraft.  An  EPNL 
may  not  be  computed  or  reported  from  data 
from  which  more  than  four  one-third  octave 
bands  in  any  spectrum  within  the  10  dB- 
down  time  interval  have  been  excluded 
under.this  paragraph. 
***** 

16.  Section  H36.113  is  amended  by 
revising  paragraphs  (b)  and  (c)(l)(iii)  to 
read  as  follows: 

Section  H36.113  Atmospheric 
attenuation  of  sound. 

***** 

(b)  Attenuation  rates.  The  procedure  for 
determining  the  atmospheric  attenuation 
rates  of  sound  with  distance  for  each  one- 
third  octave  bands  must  be  in  accordance 
with  Society  of  Automotive  Engineering 
(SAE)  ARP  866A  included  in  section  A36.7. 

(C)*  *  * 

(1).  .  . 

(iii)  The  temperature  and  relative  humidity 
measured  at  10  meters  above  the  ground 
must  be  used  to  adjust  for  propagation  path 
absorption. 

***** 

17.  In  appendix  H,  Section  H36.205  is 
amended  by  removing  paragraphs 

(a) (l)(iii),  (a)(2),  and  (a)(3)(v);  removing 
the  last  two  sentences  in  paragraph 

(b) (3)  cmd  (d)(3);  by  revising  paragraphs 
(a)(l)(i),  (a)(l)(ii).  (a)(3)(iii),  (a)(3)(iv). 


(h)(2),  (c)(1),  (d)(2).  (e),  (f)(l)(i).  (f)(2)(i), 
{f)(3).  (f)(4),  and  (g)(l)^i)^iv),  and  hy 
revising  Figures  Hi,  H2,  and  H3  to  read 
as  follows: 

Section  H36.205  Detailed  data  correction 
procedures. 

***** 

(a)  *  *  * 

(1)  If  a  positive  or  negative  value  results 
from  any  difference  between  reference  and 
test  conditions,  an  appropriate  correction 
must  be  made  to  the  EPNL  calculated  from 
the  measured  noise  data.  Conditions  that  can 
result  in  a  different  value  include: 

(1)  Atmospheric  absorption  of  sound  under 
test  conditions  that  are  different  than  the 
reference:  or 

(ii)  Test  flight  path  at  an  altitude  that  is 
different  than  the  reference 

(3)*  *  * 

(iii)  The  distances  for  which  PNLTM  is 
observed  from  both  the  test  and  reference 
profiles  to  the  noise  measuring  station  must 
be  calculated  and  used  to  determine  a  noise 
duration  correction  due  to  any  change  in  the 
altitude  of  aircraft  flyover.  The  duration 
correction  must  be  added  algebraically  to  the 
EPNL  calculated  from  the  measm^d  noise 
data. 

(iv)  For  aircraft  flyover,  from  FAA- 
approved  data  in  the  form  of  curves  or  tables 
giving  the  variation  of  EPNL  with  Mach 
Number,  source  noise  corrections  are 
determined  and  must  be  added  to  the  EPNL. 
to  account  for  noise  level  changes  due  to 
differences  between  test  conditions  and 
reference  conditions. 

(b) *  *  * 

(2)  For  the  actual  takeoff,  the  helicopter 
approaches  position  C  in  level  flight  at  65 
feet  (20  meters)  above  ground  level  at  the 
flight  track  noise  measuring  station  and  at 
either  Vy  ±5  knots  or  the  lowest  approved 
speed  for  the  climb  after  takeoff,  whichever 
speed  is  greater. 

***** 

(c)  Level  flyover  profiles.  (1)  The  noise  type 
certification  level  flyover  profile  is  shown  in 
Figure  H2.  Airspeed  must  be  stabilized 
within  ±5  knots  of  the  reference  airspeed 
given  in  section  H36.3(d).  If  the  test 
requirements  are  otherwise  met,  flight 
direction  may  be  reversed  for  each 
subsequent  flyover,  to  obtain  three  test  runs 
in  each  direction. 

***** 

(d) *  *  * 

(2)  The  helicopter  approaches  position  H 
along  a  6°  (±0.5°)  average  approach  slope 
throughout  the  lOdB-down  time  interval.  The 
approach  procedure  must  be  acceptable  to 
the  FAA. 

***** 

(e)  Correction  of  noise  at  source  during 
level  flyover.  (1)  For  level  overflight,  if  any 
combination  of  the  following  factors, 
airspeed  deviations  from  reference,  rotor 
speed  deviations  from  reference,  and 
temperature  deviations  from  reference, 
results  in  a  noise 
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correlating  parameter  whose  value  deviates 
.  from  the  reference  value  of  this  parameter, 
then  source  noise  adjustments  must  he 
determined  from  the  manufacturer’s  data 
approved  by  the  FAA. 

(f)*  *  * 

(D*  *  * 

(i)  Step  1.  A  set  of  corrected  values  are  then 
computed  as  follows; 

SPLic  =  SPLi  +  (a  i — a  io)  (AL  -  ALr)  +  20 
log  (AL/ALr) 

where  SPLi  and  SPLic  are  the  measmed  and 
corrected  sound  pressure  levels,  respectively, 


in  the  -ith  one-third  octave  band.  The  first 
correction  term  accounts  for  the  effects  of 
change  in  atmospheric  sound  absorption 
where  ai  and  aio  are  the  sound  absorption 
coefficients  for  the  test  and  reference 
atmospheric  conditions,  respectively,  for  the 
-ith  one-third  octave  band,  and  AL  is  the 
measured  takeoff  sound  propagation  path. 
The  second  correction  term  accounts  for  the 
effects  of  atmospheric  sound  absorption  on 
the  change  in  the  sound  propagation  path 
length  where  ALr  is  the  corrected  takeoff 
sound  propagation  path.  The  third  correction 
term  accounts  for  the  effects  of  the  inverse 


square  law  on  the  change  in  the  soimd 
propagation  path  length. 

1c  It  It  It  if 

(2)  Approach  flight  path,  (i)  The  procedure 
described  in  paragraph  (f)(1)  of  this  section 
for  takeoff  flight  paths  is  also  used  for  the 
approach  flight  path,  except  that  the  value  for 
SPLic  relate  to  the  approach  sound 
propagation  paths  shown  in  Figure  H3  as 
follows: 

SPLic  =  SPLi  -t-  (a  i — a  io)  AN  -i-  a  io 
(AN-ANr)  20  log  (AN/ANr) 
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where  the  lines  AN  and  ANr  are  the 
measured  and  reference  approach  sound 
propagation  paths,  respectively. 

***** 

(3)  Sideline  microphones.  The  procedure 
prescribed  in  paragraph  (0(1)  of  this  section 
for  takeoff  flight  paths  is  also  used  for  the 
propagation  to  the  sideline  microphones, 
except  that  the  values  of  SPLic  relate  only  in 
the  measured  sideline  sound  propagation 
path  as  follows: 

SPLic  =  SPLi  +  (a  i  -  a  io)KX  +  a  io 
(KX-KXr)  +  20  log  (KX/KXr) 

K  is  the  sideline  measuring  station  where: 

X  =  L  and  Xr  =  Lr  for  takeoff 
X  =  M  and  Xr  =  Mr  for  flyover 
X  =  N  and  Xr  =  Nr  for  approach 

(4)  Level  flyover  flight  path.  The  procedure 
described  in  paragraph  (f)(1)  of  this  section 
for  takeoff  flight  paths  is  also  used  for  the 
level  flyover  flight  path,  except  that  the 
values  of  SPLic  relate  only  to  the  flyover 
sound  propagation  paths  as  follows: 

SPLic  =  SPLi  +  (a  i  -  a  io)AM  +  a  io 
(AM-AMr)  +  20  log  (AM/AMr) 

(g)*  *  * 

(1).  *  . 

(i)  Takeoff  flight  path.  For  the  takeoff  flight 
path  shown  in  Figure  Hi,  the  correction  term 
is  calculated  using  the  formula — 

A2  =  —7.5  log  (AL/ALr)  +  10  log  (V/Vr) 
which  represents  the  correction  that  must  be 
added  algebraically  to  the  EPNL  calculated 
from  the  measured  data.  The  lengths  AL  and 
ALr  are  the  measured  and  corrected  takeoff 
distances  from  the  noise  measuring  station  A 
to  the  measured  and  the  corrected  flight 
paths,  respectively.  A  negative  sign  indicates 
that,  for  the  particular  case  of  a  duration 
correction,  the  EPNL  calculated  from  the 
meeisured  data  must  be  reduced  if  the 
measured  flight  path  is  at  greater  altitude 
than  the  corrected  flight  path. 

(ii)  Approach  flight  path.  For  the  approach 
flight  path  shown  in  Figure  H3,  the 
correction  term  is  calculated  using  the 
formula — 

A2  =  -  7.5  log  (AN/ ANr)  +  10  log  (V/Vr) 
where  AN  is  the  measured  approach  distance 
from  the  noise  measuring  station  A  to  the 
measured  flight  path  and  394  feet  is  the 
overhead  distance  from  station  A  to  the 
reference  flight  path. 

(iii)  Sideline  microphones.  For  the  sideline 
flight  path,  the  correction  term  is  calculated 
using  the  formula — 

A2  =  -  7.5  log  (KX/KXr)  +  10  log  (V/Vr) 

K  is  the  sideline  measuring  station 
where  X  =  L  and  Xr  =  Lr  for  takeoff 
where  X  =  M  and  Xr  =  Mr  for  flyover 
where  X  =  N  and  Xr  =  Nr  for  approach 

(iv)  Level  flyover  flight  paths.  For  the  level 
flyover  flight  path,  the  correction  term  is 
calculated  using  the  formula — 

A2  =  -  7,5  log  (AM/AMr)  +  10  log  (V/Vr) 
where  AM  is  the  measured  flyover  distance 
from  the  noise  measuring  station  A  to  the 


measured  flight  path  and  492  feet  is  the 
overhead  distance  from  station  A  to  the 
reference  flight  path. 

***** 

18. 1  appendix  H,  Section 
H36.305(a)(2)  is  revised  to  read  as 
follows: 

Section  H36.305  Noise  levels. 

(a)  *  *  * 

(2)  Stage  2  noise  limits  are  as  follows: 

(i)  For  takeoff  calculated  noise  levels — 109 
EPNdB  for  maximum  takeoff  weights  of 
176,370  pounds  or  more,  reduced  by  3.0 
EPNdB  per  halving  of  the  weight  down  to  89 
EPNdB,  after  which  the  limit  is  constant. 

(ii)  For  flyover  calculated  noise  levels — 108 
EPNdB  for  maximum  weights  of  176,370 
pounds  or  more,  reduced  by  3.0  EPNdB  per 
halving  of  the  weight  down  to  88  EPNdB, 
after  which  the  limit  is  constant. 

(iii)  For  approach  calculated  noise  levels — 
110  EPNdB  for  maximum  weights  of  176,370 
poimds  or  more,  reduced  by  3.0  EPNdB  per 
halving  of  the  weight  down  to  90  EPNdB, 
lifter  which  the  limit  is  constant. 
***** 

Appendix  J  [Amended] 

19.  Amend  the  title  of  Appendix  J  and 
section  J36,l  introductory  text  by 
removing  the  reference  “6,000”  and 
adding  “7,000”  in  its  place 

20.  In  appendix  J,  Section  J36.3  is 
amended  by  revising  paragraph  (c) 
introductory  text  and  paragraph  (c)(1)  to 
read  as  follows; 

Section  J36.3  Reference  test  conditions. 

***** 

(c)  Level  flyover  reference  profile.  The 
reference  flyover  profile  is  a  level  flight  492 
feet  (150  meters)  above  ground  level  as 
measured  at  the  noise  measuring  station.  The 
reference  flyover  profile  has  a  linear  flight 
track  and  passes  directly  over  the  noise 
monitoring  station.  Airspeed  is  stabilized  at 
0.9Vh:  0.9Vne:  0.45Vh  +  65  kts  (0.45Vh  +  120 
km/h);  or  0.45Vne  +  65  kts  (0.45Vne  +  120 
km/h),  whichever  of  the  four  airspeeds  is 
least,  and  maintained  throughout  the 
measured  portion  of  the  flyover.  Rotor  speed 
is  stabilized  at  the  power  on  maximum 
normal  operating  RPM  throughout  the  10  dB- 
down  time  interval. 

(1)  For  noise  certification  purposes,  Vh  is 
defined  as  the  airspeed  in  level  flight 
obtained  using  the  minimiun  specification 
engine  power  corresponding  to  maximum 
continuous  power  available  for  sea  level, 
77°F  (25°C)  ambient  conditions  at  the 
relevant  maximum  certificated  weight.  The 
value  of  Vh  and  Vne  used  for  noise 
certification  must  be  included  in  the  Flight 
Manual.  * 

***** 

21.  In  appendix  J,^  Section  J36.101  is 
amended  by  revising  paragraph  (c)(4) 
and  (c)(6)  to  read  as  follows: 


Section  J36.101  Noise  certification  test 
and  measurement  conditions. 

***** 

(c)  *  *  * 

(4)  Measurements  of  ambient  temperature, 
relative  humidity,  wind  speed,  and  wind 
direction  must  be  made  between  4  feet  (1.2 
meters)  and  33  feet  (10  meters).  Unless 
otherwise  approved  by  the  FAA,  ambient 
temperature  and  relative  humidity  must  be 
measured  at  the  same  height  above  the 
ground. 

***** 

(6)  If  the  measurement  site  is  within  2,000 
meters  of  an  airport’s  weather  measurement 
equipment,  the  airport  reported  temperature, 
relative  humidity  and  wind  velocity  may  be 
used.  A  fixed  meteorological  station  (such  as 
those  foimd  at  airports  or  other  facilities), 
within  2,000  meters  of  the  noise  measuring 
station,  may  meet  this  requirement. 
***** 

22.  In  appendix  J,  Section  J36.109  is 
amended  by  revising  paragraphs 
(d)(l)(ii)  and  (e)(1)  by  removing  the 
reference  to  “section  H36.109(c)(3)  of 
appendix  H”  and  adding  the  reference 
“section  A36.3.6  of  appendix  B”  in  its 
place  and  revising  paragraph  (c)(4)  to 
read  as  follows: 

Section  J36.109  Measurement  of 
helicopter  noise  received  on  the  ground 

***** 

(c)(4)  Procedures  for  calibration  and 
checking  of  system  used  must  follow  those 
described  in  Section  A36.3.9. 

***** 

23.  Section  J36.305  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

Section  J36.305  Noise  Limits. 

(a)  For  primary,  normal,  transport,  and 
restricted  category  helicopters  having  a 
maximum  certificated  takeoff  weight  of  not 
more  than  7,000  poimds  and  noise  tested 
imder  this  appendix,  the  Stage  2  noise  limit 
is  82  decibels  SEL  for  helicopters  up  to  1,737 
pounds  maximum  certificated  takeoff  weight 
at  which  the  noise  certification  is  requested, 
and  increasing  at  a  rate  of  3.0  decibels  per 
doubling  of  weight  thereafter.  The  limit  may 
be  calculated  by  the  equation:  Lae  (limit)  = 
82  +  3.0  [logic  (MTOW/1737)/log|{)(2)]  dB, 
where  MTOW  is  the  maximum  takeoff 
weight,  in  pounds,  for  which  certification 
imder  this  appendix  is  requested. 

Issued  in  Washington,  DC,  on  September 
19,  2000. 

James  D.  Erickson, 

Director  of  Environment  and  Energy. 

[FR  Doc.  00-24634  Filed  10-4-00;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

19  CFR  Parts  10  AND  163 

[T.D.  00-68] 

RIN  1515-AC76 

United  States-Caribbean  Basin  Trade 
Partnership  Act  and  Caribbean  Basin 
initiative 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasury. 

ACTION:  Interim  regulations;  solicitation 
of  conunents. 

SUMMARY:  This  document  sets  forth 
interim  amendments  to  the  Customs 
Regulations  to  implement  the  trade 
benefit  provisions  for  Caribbean  Basin 
countries  contained  in  Title  11  of  the 
Trade  and  Development  Act  of  2000. 

The  trade  benefits  under  Title  II,  also 
referred  to  as  the  United  States- 
Caribbean  Basin  Trade  Partnership  Act 
(the  CBTPA),  apply  to  Caribbean  Basin 
countries  designated  by  the  President 
cmd  involve  the  entry  of  specific  textile 
and  apparel  articles  firee  of  duty  and  free 
of  any  quantitative  restrictions, 
limitations,  or  consultation  levels  and 
the  extension  of  NAFTA  duty  treatment 
standards  to  non-textile  articles  that  are 
excluded  fi'om  duty-free  treatment 
under  the  Caribbean  Basin  Initiative 
(CBI)  program.  The  regulatory 
amendments  contained  in  this 
document  reflect  and  clarify  the 
statutory  standards  for  the  trade  benefits 
imder  the  CBTPA  and  also  include 
specific  documentary,  procedural  and 
other  related  requirements  that  must  be 
met  in  order  to  obtain  those  benefits. 
Finally,  this  docmnent  also  includes 
some  interim  amendments  to  the 
existing  Customs  Regulations 
implementing  the  CBI  to  conform  those 
regulations  to  previous  amendments  to 
the  CBI  statute. 

DATES:  Interim  rule  effective  October  1, 
2000;  comments  must  be  submitted  by 
December  4,  2000. 

ADDRESSES:  Written  comments  may  be 
addressed  to,  and  inspected  at,  the 
Regulations  Branch,  U.S.  Customs 
Service,  1300  Pennsylvania  Avenue, 
N.W.,  3rd  Floor,  Washington,  DC  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Operational  issues:  Cathy  Sauceda, 
Office  of  Field  Operations  (202-927- 
4198). 

Legal  issues  regarding  textiles: 

Cynthia  Reese,  Office  of  Regulations  and 
Rulings  (202-927-1361). 

Other  legal  issues:  Craig  Walker, 

Office  of  Regulations  and  Rulings  (202- 
927-1116). 


SUPPLEMENTARY  INFORMATION: 

Background 

United  States-Caribbean  Basin  Trade 
Partnership  Act 

On  May  18,  2000,  President  Clinton 
signed  into  law  the  Trade  and 
Development  Act  of  2000  (the  “Act”), 
Public  Law  106-200, 114  Stat.  251.  Title 
II  of  the  Act  concerns  trade  benefits  for 
the  Caribbean  Basin  and  is  referred  to  in 
the  Act  as  the  “United  States-Caribbean 
Basin  Trade  Partnership  Act”  (the 
“CBTPA”). 

Subtitle  A  of  Title  II  of  the  Act 
concerns  trade  policy  for  Caribbean 
Basin  countries  and  consists  of  section 
201  (short  title),  section  202  (findings 
and  policy),  and  section  203 
(definitions).  Subtitle  B  of  Title  II  of  the 
Act  addresses  trade  benefits  for 
Caribbean  Basin  coimtries  and  consists 
of  section  211  (temporary  provisions  to 
provide  additional  trade  benefits  to 
certain  beneficiary  cotmtries),  section 
212  (duty-fi’ee  treatment  for  certain 
beverages  made  with  Caribbean  rum), 
and  section  213  (meetings  of  trade 
ministers  and  USTR).  This  document 
specifically  concerns  the  additional 
trade  benefit  provisions  of  section  211. 

Subsection  (a)  of  section  211  of  the 
Act  revises  section  213(b)  of  the 
Caribbean  Basin  Economic  Recovery  Act 
(the  CBERA,  also  referred  to  as  the 
Caribbean  Basin  Initiative,  or  CBI, 
statute  codified  at  19  U.S.C.  2701-2707). 
The  CBI  is  a  duty  preference  program 
that  applies  to  exports  from  those 
Caribbean  Basin  countries  that  have 
been  designated  by  the  President  as 
program  beneficiaries.  Although  the 
origin  and  related  rules  for  eligibility  for 
duty-free  treatment  under  the  CBI  are 
similar  to  those  under  the  older 
Generalized  System  of  Preferences  duty¬ 
free  program  (the  GSP,  Title  V  of  the 
Trade  Act  of  1974,  codified  at  19  U.S.C. 
2461-2467),  the  CBI  differs  from  the 
GSP  in  a  number  of  respects,  including 
the  fact  that  under  the  CBI  all  articles 
are  eligible  for  duty-fi-ee  treatment  (that 
is,  they  do  not  have  to  be  specially 
designated  as  eligible  by  the  President) 
except  those  that  are  specifically 
excluded  xmder  the  statute.  Prior  to  the 
amendment  effected  by  subsection  (a)  of 
section  211  of  the  Act,  section  213(b)  of 
the  CBI  statute  was  headed  “articles  to 
which  duty-free  treatment  does  not 
apply”  and  consisted  only  of  a  list  of 
specific  types  of  products  excluded 
from  CBI  duty-free  treatment. 

As  a  result  of  the  amendment  made  by 
subsection  (a)  of  section  211  of  the  Act, 
section  213(b)  of  the  CBI  statute  now  is 
headed  “import-sensitive  articles”  and 
consists  of  five  principal  paragraphs. 


These  five  paragraphs  are  summarized 
below. 

Paragraph  (1)  of  amended  section 
213(b)  provides  that,  subject  to 
paragraphs  (2)  through  (5),  the  duty-firee 
treatment  provided  under  the  CBI  does 
not  apply  to  the  following: 

1.  Textile  and  apparel  articles  which 
were  not  eligible  articles  for  purposes  of 
the  CBI  on  January  1, 1994,  as  the  CBI 
was  in  effect  on  that  date  [subparagraph 

(A) ]; 

2.  Footwear  not  designated  at  the  time 
of  the  effective  date  of  the  CBI  (that  is, 
August  5, 1983)  as  eligible  articles  for 
the  purpose  of  the  GSP  [subparagraph 

(B) ]; 

3.  Tuna,  prepared  or  preserved  in  any 
mcmner,  in  airtight  containers 
[subparagraph  (C)]; 

4.  Petroleum,  or  any  product  derived 
from  petroleum,  provided  for  in 
headings  2709  and  2710  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  [subparagraph 
(D)]; 

5.  Watches  and  watch  parts  (including 
cases,  bracelets,  and  straps),  of  whatever 
type  including,  but  not  limited  to, 
mechcmical,  quartz  digital  or  queutz 
analog,  if  those  watches  or  watch  parts 
contain  any  material  which  is  the 
product  of  any  country  with  respect  to 
which  HTSUS  colvunn  2  rates  of  duty 
apply  [subparagraph  (E)];  or 

6.  Articles  to  which  reduced  rates  of 
duty  apply  xmder  section  213(h)  (that  is, 
handbags,  luggage,  flat  goods,  work 
gloves,  and  leather  wearing  apparel  that 
are  a  product  of  a  CBI  beneficiary 
country  and  that  were  not  designated  on 
August  5, 1983,  as  eligible  articles  for 
purposes  of  the  GSP)  [subparagraph  (F)]. 

The  content  of  this  new  paragraph  (1) 
corresponds  to  that  of  entire  former 
section  213(b)  but  with  some  minor 
wording  changes.  Therefore,  paragraphs 
(2)  through  (5)  of  amended  section 
213(b),  as  discussed  below,  are  entirely 
new  provisions. 

Paragraph  (2)  of  amended  section 
213(b)  concerns  textile  and  apparel 
products.  Paragraph  (2)(A)  provides, 
during  the  “transition  period,”  for  the 
application  of  preferential  treatment 
described  in  paragraph  (2)(B)  to  specific 
textile  and  appeirel  articles.  Under 
paragraph  (2)(B),  “preferential 
treatment”  means,  except  where  the 
President  takes  bilateral  emergency 
action  under  paragraph  (2)(E),  that  the 
articles  in  question  may  enter  the 
United  States  free  of  duty  and  free  of 
any  qucmtitative  restrictions, 
limitations,  or  consultation  levels. 
Section  213(b)(5)(D)  defines  “transition 
period”  for  purposes  of  section  213(b)  as 
meaning,  with  respect  to  a  CBTPA 
beneficicuy  county,  the  period  that 
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begins  on  October  1,  2000,  and  ends  on 
the  earlier  of  September  30,  2008,  or  the 
date  on  which  a  free  trade  agreement 
enters  into  force  with  respect  to  the 
United  States  and  the  CBTPA 
beneficiary  country.  Section  213(b)(5)(B) 
defines  “CBTPA  beneficiary  country” 
for  purposes  of  section  213(b)  as 
meaning  any  “beneficiary  country”  as 
defined  in  section  212(a)(1)(A)  of  the 
CBI  statute  (19  U.S.C.  2702(a)(1)(A)) 
which  the  President  designates  as  a 
CBTPA  beneficiary  coimtry,  taking  into 
account  the  designation  criteria 
specified  in  sections  212(b)  and  (c)  and 
other  appropriate  designation  criteria 
including  those  specified  under  section 
213(b)(5)(B).  The  textile  and  apparel 
articles  under  paragraph  (2)(A)  of 
section  213(b)  to  which  the  preferential 
treatment  applies  are  as  follows: 

1.  Apparel  articles  assembled  in  one 
or  more  CBTPA  beneficiary  countries 
fi'om  fabrics  wholly  formed  and  cut  in 
the  United  States,  from  yams  wholly 
formed  in  the  United  Statens,  (including 
fabrics  not  formed  from  yams,  if  those 
fabrics  are  classifiable  under  heading 
5602  or  5603  of  the  HTSUS  and  are 
wholly  formed  and  cut  in  the  United 
States)  that  are  entered  under 
subheading  9802.00.80  of  the  HTSUS 
[paragraph  (2)(A)(i)(I)]; 

2.  Apparel  articles  assembled  in  one 
or  more  CBTPA  beneficiary  countries 
from  fabrics  wholly  formed  and  cut  in 
the  United  States,  from  yarns  wholly 
formed  in  the  United  States,  (including 
fabrics  not  formed  from  yams,  if  those 
fabrics  are  classifiable  under  heading 
5602  or  5603  of  the  HTSUS  and  are 
wholly  formed  and  cut  in  the  United 
States)  that  are  entered  under  Chapter 
61  or  62  of  the  HTSUS,  if,  after  that 
assembly,  the  articles  would  have  . 
qualified  for  entry  under  subheading 
9802.00.80  of  the  HTSUS  but  for  the  fact 
that  the  articles  were  embroidered  or 
subjected  to  stone-washing,  enzyme¬ 
washing,  acid  washing,  perma-pressing, 
oven-baking,  bleaching,  garment-dyeing, 
screen  printing,  or  other  similar 
processes  [paragraph  (2)(A)(i)(n)]: 

3.  Apparel  articles  cut  in  one  or  more 
CBTPA  beneficiary  countries  from  fabric 
wholly  formed  in  the  United  States  from 
yarns  wholly  formed  in  the  United 
States  (including  fabrics  not  formed 
from  yams,  if  those  fabrics  are 
classifiable  under  heading  5602  or  5603 
of  the  HTSUS  and  are  wholly  formed  in 
the  United  States),  if  those  articles  are 
assembled  in  one  or  more  of  those 
countries  with  thread  formed  in  the 
United  States  [paragraph  (2)(A)(ii)]; 

4.  Apparel  articles  knit  to  shape  (other 
than  socks  provided  for  in  heading  6115 
of  the  HTSUS)  in  a  CBTPA  beneficiary 
country  from  yams  wholly  formed  in 


the  United  States,  and  knit  apparel 
articles  (other  than  non-underwear  t- 
shirts)  cut  and  wholly  assembled  in  one 
or  more  CBTPA  beneficiary  countries 
from  fabric  formed  in  one  or  more 
CBTPA  beneficiary  countries  or  the 
United  States  from  yams  wholly  formed 
in  the  United  States  (including  fabrics 
not  formed  fi'om  yeims,  if  those  fabrics 
are  classifiable  under  heading  5602  or 
5603  of  the  HTSUS  and  are  formed  in 
one  or  more  CBTPA  beneficiary 
coimtries),  but  subject  to  the  application 
of  aimual  quantitative  limits  expressed 
in  square  meter  equivalents  during  the 
8-year  transition  period  and  with 
percentage  increases  of  those  limits  in 
each  of  the  first  four  years  [paragraph 
(2)(A)(iii)(I)]; 

5.  Non-underwear  t-shirts,  classifiable 
under  subheadings  6109.10.00  and 
6109.90.10  of  the  HTSUS,  made  in  one 
or  more  CBTPA  beneficiary  countries 
from  fabric  formed  in  one  or  more 
CBTPA  beneficiary  coimtries  from  yams 
wholly  formed  in  the  United  States,  but 
subject  to  the  application  of  annual 
quantitative  limits  expressed  in  dozens 
and  with  percentage  increases  of  those 
limits  in  each  of  the  first  four  years  and 
with  application  of  a  set  quantitative 
limit  for  each  year  after  the  fourth  year 
[paragraph  (2){A)(iii)(in)]; 

6.  Brassieres  classifiable  under 
subheading  6212.10  of  the  HTSUS,  if 
both  cut  and  sewn  or  otherwise 
assembled  in  the  United  States,  or  one 
or  more  CBTPA  beneficiary  countries,  or 
both,  but  subject  to  a  requirement  that, 
in  each  of  seven  1-year  periods  starting 
on  October  1,  2001,  at  least  75  percent 
of  the  value  of  the  fabric  contained  in 
the  articles  in  the  preceding  year  was 
attributed  to  fabric  components  formed 
in  the  United  States  (the  75  percent 
standard  rises  to  85  percent  for  a 
producer  found  by  Customs  to  have  not 
met  the  75  percent  standard  in  the 
preceding  year)  [paraCTaph  (2)(A)(iv)]; 

7.  Apparel  articles  tnat  are  both  cut 
(or  Icnit-to-shape)  and  sewn  or  otherwise 
assembled  in  one  or  more  CBTPA 
beneficiary  coimtries,  fiom  fabrics  or 
yam  that  is  not  formed  in  the  United 
States  or  in  one  or  more  CBTPA 
beneficiary  countries,  to  the  extent  that 
apparel  articles  of  those  fabrics  or  yam 
would  be  eligible  for  preferential 
treatment,  without  regard  to  the  source 
of  the  fabrics  or  yarn,  under  Annex  401 
of  the  North  American  Free  Trade 
Agreement  (NAFTA).  (This  CBTPA 
provision  in  effect  applies  to  apparel 
articles  which  are  originating  goods,  and 
thus  are  entitled  to  preferential  duty 
treatment,  under  the  NAFTA  tariff  shift 
and  related  mles  based  on  the  fact  that 
the  fabrics  or  yams  used  to  produce 
them  were  determined  to  be  in  short 


supply  in  the  context  of  the  NAFTA. 

The  fabrics  and  yams  in  question 
include  fine  count  cotton  knitted  fabrics 
for  certain  apparel,  linen,  silk,  cotton 
velveteen,  fine  wale  corduroy,  Harris 
Tweed,  certain  woven  fabrics  made  with 
animal  hairs,  certain  lightweight,  high 
thread  count  poly-cotton  woven  fabrics, 
and  certain  lightweight,  high  thread 
count  broadwoven  fabrics  used  in  the 
production  of  men’s  and  boys’  shirts — 
see  House  Report  106-606, 106th 
Congress,  2d  Session,  at  page  77,  which 
explains  a  substantively  identical 
provision  of  the  African  Growth  and 
Opportunity  Act  that  is  contained  in 
Title  I  of  the  Act.)  [paragraph 
(2)(A)(v)(I)]; 

8.  Apparel  articles  that  are  both  cut 
(or  knit-to-shape)  and  sewn  or  otherwise 
assembled  in  one  or  more  CBTPA 
beneficiciry  countries,  from  fabrics  or 
yam  that  is  not  formed  in  the  United 
States  or  in  one  or  more  CBTPA 
beneficiary  covmtries  and  that  is  not 
described  in  paragraph  (2)(A)(v)(I),  to 
the  extent  that  the  President  has 
determined  that  the  fabric  or  yam 
cannot  be  supplied  by  the  domestic 
industry  in  commercial  quantities  in  a 
timely  manner  and  has  proclaimed  the 
treatment  provided  under  paragraph 
(2)(A)(v)(I)  [paragraph  (2)(A)(v)(II)]; 

9.  A  handloomed,  handmade,  or 
folklore  textile  or  apparel  article  of  a 
CBTPA  beneficiary  coimtry  that  the 
President  and  representatives  of  the 
CBTPA  beneficiary  country  concerned 
mutually  agree  upon  as  being  a 
handloomed,  handmade,  or  folklore 
good  of  a  kind  described  in  section 
2.3(a),  (b),  or  (c)  or  Appendix  3.1.B.11 
of  Annex  300-B  of  the  NAFTA  and  that 
is  certified  as  such  by  the  competent 
authority  of  the  beneficiary  country 
[paragraphs  (2)(A)(vi)  and  (2)(C)]; 

10.  Textile  luggage  assembled  in  a 
CBTPA  beneficiary  country  from  fabric 
wholly  formed  and  cut  in  the  United 
States,  from  yams  wholly  formed  in  the 
United  States,  that  is  entered  under 
subheading  9802.00.80  of  the  HTSUS 
[paragraph  (2)(A)(viii)(I)];  and 

11.  Textile  luggage  assembled  from 
fabric  cut  in  a  CBTPA  beneficiary 
country  from  fabric  wholly  formed  in 
the  United  States  firom  yams  wholly 
formed  in  the  United  States  [paragraph 
(2)(A)(viii)(II)]. 

In  addition,  paragraph  (2)(A)(vii)  sets 
forth  special  mles  that  apply  for 
purposes  of  determining  the  eligibility 
of  articles  for  preferential  treatment 
under  paragraph  (2).  These  special  mles 
are  as  follows: 

1.  Paragraph  (2)(A)(vii)(I)  sets  forth  a 
mle  regarding  the  treatment  of  findings 
and  trimmings.  It  provides  that  an 
article  otherwise  eligible  for  preferential 
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treatment  under  paragraph  (2)  will  not 
be  ineligible  for  that  treatment  because 
the  article  contains  findings  or 
trimmings  of  foreign  origin,  if  those 
findings  and  trimmings  do  not  exceed 
25  percent  of  the  cost  of  the  components 
of  die  assembled  product.  This 
provision  specifies  the  following  as 
examples  of  findings  and  trimmings: 
Sewing  thread,  hooks  and  eyes,  snaps, 
buttons,  “bow  buds,”  decorative  lace 
trim,  elastic  strips  (but  only  if  they  are 
each  less  than  1  inch  in  width  and  are 
used  in  the  production  of  brassieres), 
zippers  (including  zipper  tapes),  and 
labels.  However,  this  provision  also 
provides  that  sewing  thread  will  not  be 
treated  as  findings  or  trimmings  in  the 
case  of  cm  article  described  in  paragraph 
(2)(A)(ii)  (because  that  paragraph 
specifies  that  the  thread  used  in  the 
assembly  of  the  article  must  be  formed 
in  the  United  States  and  thus  cannot  be 
of  “foreign”  origin). 

2.  Paragraph  (2)(A)(vii)(II)  sets  forth  a 
rule  regarding  the  treatment  of  specific 
interlinings,  that  is,  a  chest  type  plate, 
“hymo”  piece,  or  “sleeve  header,”  of 
woven  or  weft-inserted  warp  knit 
construction  and  of  coarse  animal  hair 
or  man-made  filaments.  Under  this  rule, 
an  article  otherwise  eligible  for 
preferential  treatment  under  paragraph 
(2)  will  not  be  ineligible  for  that 
treatment  because  the  article  contains 
interlinings  of  foreign  origin,  if  the 
value  of  those  interlinings  (and  any 
findings  and  trimmings)  does  not 
exceed  25  percent  of  the  cost  of  the 
components  of  the  assembled  article. 
This  provision  also  provides  for  the 
termination  of  this  treatment  of 
interlinings  if  the  President  makes  a 
determination  that  United  States 
manufacturers  eue  producing  those 
interlinings  in  the  United  States  in 
commercial  quantities. 

3.  Paragraph  (2)(A)(vii)(III)  sets  forth  a 
de  minimis  rule  which  provides  that  an 
article  that  would  otherwise  be 
ineligible  for  preferential  treatment 
under  paragraph  (2)  because  the  article 
contains  fibers  or  yams  not  wholly 
formed  in  the  United  States  or  in  one  or 
more  CBTPA  beneficiary  coimtries  will 
not  be  ineligible  for  that  treatment  if  the 
total  weight  of  all  those  fibers  and  yams 
is  not  more  than  7  percent  of  the  total 
weight  of  the  good.  However,  this 
provision  also  states  that, 
notwithstanding  the  foregoing  mle,  em 
appeirel  article  containing  elastomeric 
yams  will  be  eligible  for  preferential 
treatment  imder  paragraph  (2)  only  if 
those  yarns  are  wholly  formed  in  Ae 
United  States. 

4.  Finally,  paragraph  (2)(A)(vii)(IV) 
sets  forth  a  specif  origin  mle  that 
provides  that  an  article  otherwise 


eligible  for  preferentied  treatment  under 
paragraph  (2)(A)(i)  or  paragraph 
(2)(A)(ii)  will  not  be  ineligible  for  that 
treatment  because  the  article  contains 
nylon  filament  yam  (other  than 
elastomeric  yam)  that  is  classifiable 
under  subheading  5402.10.30, 
5402.10.60,  5402.31.30,  5402.31.60, 
5402.32.30,  5402.32.60,  5402.41.10, 
5402.41.90,  5402.51.00,  or  5402.61.00  of 
the  HTSUS  duty-free  from  a  country 
that  is  a  party  to  an  agreement  with  the 
United  States  establishing  a  fi'ee  trade 
area,  which  entered  into  force  before 
January  1, 1995. 

Paragraph  (3)  of  amended  section 
213(b)  is  entitled  “transition  period 
treatment  of  certain  other  articles 
originating  in  beneficiary  countries.” 
Paragraph  (3)(A)  provides  that,  except  in 
the  case  of  any  article  accorded  duty- 
fi'ee  treatment  imder  U.S.  Note  2(b)  to 
Subchapter  II  of  Chapter  98  of  the 
HTSUS  (that  is,  certain  articles 
assembled  or  processed  in  a  CBI 
beneficiary  country  in  whole  of 
components  or  ingredients  that  are  a 
product  of  the  United  States),  the  tariff 
treatment  accorded  at  any  time  during 
the  transition  period  to  any  article 
referred  to  in  any  of  subparagraphs  (B) 
through  (F)  of  paragraph  (1)  that  is  a 
“CBTPA  originating  good”  will  be 
identical  to  the  tariff  treatment  that  is 
accorded  at  that  time  under  Annex 
302.2  of  the  NAFTA  to  an  article 
described  in  the  same  8-digit 
subheading  of  the  HTSUS  that  is  a  good 
of  Mexico  and  is  imported  into  the 
United  States.  Section  213(b)(5)(C)(i) 
defines  “CBTPA  originating  good”  for 
purposes  of  section  213(b)  as  meaning  a 
good  that  meets  the  mles  of  origin  for 
a  good  set  forth  in  Chapter  4  of  the 
NAFTA  as  implemented  pursuant  to 
United  States  law.  Section 
213(b)(5)(C)(ii)  sets  forth  the  following 
mles  for  applying  Chapter  4  of  the 
NAFTA  wiA  respect  to  a  CBTPA 
beneficiary  country  for  purposes  of 
section  213(b):  (1)  Only  the  United 
States  and  a  CBTPA  beneficiary  country 
may  be  treated  as  being  a  party  to  the 
NAFTA;  (2)  any  reference  to  trade 
between  the  United  States  and  Mexico 
will  be  deemed  to  refer  to  trade  between 
the  United  States  and  a  CBTPA 
beneficiary  coimtry;  (3)  any  reference  to 
a  party  will  be  deemed  to  refer  to  a 
CBTPA  beneficiary  country  or  the 
United  States;  and  (4)  any  reference  to 
parties  will  be  deemed  to  refer  to  any 
combination  of  CBTPA  beneficiary 
countries  or  to  the  United  States  and 
one  or  more  CBTPA  beneficiary 
coimtries  (or  any  combination  of  those 
countries).  In  the  case  of  handbags, 
luggage,  flat  goods,  work  gloves,  and 


leather  wearing  apparel  to  which 
reduced  rates  of  duty  apply  under 
section  213(h),  paragraph  (3)(B)  of 
section  213(b)  provides  that,  in 
implementing  the  provisions  of 
paragraph  (3)(A),  the  rate  of  duty  under 
section  213(h)  will  apply  if  it  is  lower 
than  the  rate  of  duty  resulting  under 
paragraph  (3)(A). 

The  effect  of  paragraph  (3)  of  section 
213(b)  is  to  provide  for  the  application 
of  NAFTA  tariff  treatment  to  goods 
excluded  from  the  CBI,  except  for  textile 
and  apparel  articles  (some  of  which  are 
sepcirately  addressed  under  paragraph 
(2)  of  section  213(b)  as  discussed  above). 
Thus,  imports  of  footwear,  canned  tuna, 
petroleum  and  petroleum  products, 
watches  and  watch  parts,  handbags, 
luggage,  flat  goods,  work  gloves,  and 
leather  wearing  apparel  would  be 
eligible  for  a  reduction  in  duty  equal  to 
the  preference  Mexican  products  enjoy 
in  accordance  with  the  staged  duty-rate 
reductions  set  forth  in  Annex  302.2  of 
the  NAFTA,  provided  that  the 
merchandise  in  question  meets  the 
origin  mles  for  a  “NAFTA  originating 
good”  (in  other  words,  it  must  meet  ffie 
NAFTA  rules  of  origin  set  forth  in 
General  Note  12  of  the  HTSUS  and  in 
the  Appendix  to  Part  181  of  the  Customs 
Regulations  (19  CFR  Part  181)). 

Paragraph  (4)  of  amended  section 
213(b)  is  entitled  “Customs  procedures” 
and  sets  forth  regulatory  standards  for 
purposes  of  preferential  treatment  under 
paragraph  (2)  or  (3).  It  includes 
provisions  relating  to  import 
procedures,  prescribes  a  specific  factual 
determination  that  the  President  must 
make  regarding  the  implementation  of 
certain  procedures  and  requirements  by 
each  CBTPA  beneficiary  country,  and 
sets  forth  responsibilities  of  Customs 
and  the  United  States  Trade 
Representative  regarding  the  study  of, 
and  reporting  to  Congress  on, 
cooperative  and  other  actions  taken  by 
each  CBTPA  beneficiary  country  to 
prevent  tremsshipment  and 
circumvention  in  the  case  of  textile  and 
apparel  goods.  The  specific  provisions 
under  paragraph  (4)  that  require 
regulatory  treatment  in  this  document 
are  the  following: 

1.  Paragraph  (4)(A)(i)  provides  that 
any  importer  that  claims  preferential 
treatment  imder  paragraph  (2)  or  (3) 
must  comply  with  customs  procedures 
similar  in  all  material  respects  to  the 
requirements  of  Article  502(1)  of  the 
NAFTA  as  implemented  pursuant  to 
United  States  law,  in  accordance  with 
regulations  promulgated  by  the 
Secretary  of  the  Treasury.  The  NAFTA 
provision  referred  to  in  paragraph 
(4)(A)(i)  concerns  the  use  of  a  Certificate 
of  Origin  and  specifically  requires  that 
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the  importer  (1)  meike  a  written 
declaration,  based  on  a  valid  Certificate 
of  Origin,  that  the  imported  good 
qualifies  as  an  originating  good,  (2)  have 
the  Certificate  in  its  possession  at  the 
time  the  declaration  is  made,  (3)  provide 
the  Certificate  to  Customs  on  request, 
and  (4)  promptly  make  a  corrected 
declaration  and  pay  any  duties  owing 
where  the  importer  has  reason  to  believe 
that  a  Certificate  on  which  a  declaration 
was  based  contains  information  that  is 
not  correct. 

2.  Paragraph  (4)(B)  provides  that  the 
Certificate  of  Origin  that  otherwise 
would  be  required  pursuant  to  the 
provisions  of  paragraph  {4)(A)(i)  will 
not  be  required  in  the  case  of  an  article 
imported  under  paragraph  (2)  or  (3)  if 
that  Certificate  of  Origin  would  not  be 
required  imder  Article  503  of  the 
NAFTA  (as  implemented  pursuant  to 
United  States  law),  if  the  article  were 
imported  from  Mexico.  Article  503  of 
the  NAFTA  sets  forth,  with  one  general 
exception,  three  specific  circxunstances 
in  which  a  NAFTA  coimtry  may  not 
require  a  Certificate  of  Origin. 

Other  Changes  to  the  CBI  Program 

Section  235  of  the  Trade  and  Tariff 
Act  of  1984  (Public  Law  98-573,  98  Stat. 
2948)  amended  section  213(a)  of  the  CBI 
statute  (19  U.S.C.  2703(a))  by  adding  at 
the  end  a  new  paragraph  (a)(3)  (now 
paragraph  (a)(4)).  This  provision 
provides  that  (1)  notwithstanding  19 
U.S.C.  1311,  the  products  of  a 
beneficiary  coimtry  which  are  imported 
directly  from  emy  beneficiary  country 
into  Puerto  Rico  may  be  entered  under 
bond  for  processing  or  use  in 
manufacturing  in  Puerto  Rico,  and  (2) 
no  duty  will  be  imposed  on  the 
withdrawal  from  warehouse  of  the 
product  of  that  processing  or 
manufacturing  if,  at  the  time  of  that 
withdrawal,  the  product  meets  the 
requirements  of  section  213(a)(1)(B) 
(that  is,  the  CBI  35  percent  value- 
content  requirement).  In  connection 
with  the  publication  of  the  final  CBI 
implementing  regulations  (see  T.D.  84- 
237,  published  in  the  Federal  Register 
at  49  FR  47986  on  December  7, 1984), 
Customs  noted  that  this  amendment  of 
the  CBI  statute  was  intended  to  allow 
processing  or  manufacturing  in  a 
Customs  bonded  manufacturing 
warehouse  in  Puerto  Rico  at  the  tail  end 
of  the  manufacturing  process  so  as  to 
enable  a  product  from  a  CBI  beneficiary 
country  to  meet  the  35  percent  value- 
content  requirement.  Customs  further 
noted  in  T.D.  84-237  that  the 
amendment  resulted  in  a  significant 
change  in  the  CBI  rules  of  origin  since 
an  article  could  be  substantially 
transformed  in  the  Puerto  Rican 


warehouse  so  as  to  lose  its  status  as  a 
product  of  a  beneficiary  country  but 
would  still  be  entitled  to  duty-free 
treatment  upon  withdrawal  from  the 
warehouse  provided  that  (1)  the  article 
entered  in  the  warehouse  was  a  product 
of,  and  was  imported  directly  from,  a 
beneficiary  country,  and  (2)  the  article 
withdrawn  from  the  warehouse  meets 
the  35  percent  value-content 
requirement.  Although  no  change  w^ 
made  to  the  CBI  regulatory  texts  at  that 
time  in  response  to  this  statutory 
amendment.  Customs  now  believes  that 
it  would  be  preferable  for  purposes  of 
transparency  to  reflect  this  aspect  of  the 
CBI  statute  within  the  existing  CBI 
regulatory  structure.  This  document 
therefore  includes  a  conforming 
eunendment  to  the  CBI  regulations  to 
accomplish  this. 

Section  212  of  the  Custcnns  and  Trade 
Act  of  1990  (Public  Law  101-382, 104 
Stat.  629)  amended  section  213  of  the 
CBI  statute  (1)  by  adding  a  new 
subsection  (h)  which  requires  the 
President  to  proclaim  specified 
reductions  in  the  rates  of  duty  on 
handbags,  luggage,  flat  goods,  work 
gloves,  and  leather  wearing  apparel  that 
are  the  product  of  a  beneficiary  country 
and  that  were  not  designated  on  August 
5, 1983,  as  eligible  articles  for  purposes 
of  the  GSP,  and  (2)  by  making 
consequential  conforming  chmges  to 
subsection  (b)  which,  as  indicated 
above,  at  that  time  consisted  only  of  a 
list  of  products  excluded  from  duty-free 
treatment  under  the  CBI.  Although  some 
of  these  changes  made  by  section  212  of 
the  1990  Act  have  been  superseded  by 
the  changes  made  by  subsection  (a)  of 
section  211  of  the  Act  as  discussed 
above,  the  basic  reduced  duty  principle 
reflected  in  section  213(h)  of  the  CBI 
statute  remains  intact  and  weurants 
regulatory  treatment.  Accordingly, 
regulatory  amendments  are  included  in 
this  document  for  this  purpose. 

Finally,  section  215  of  the  Customs 
and  Trade  Act  of  1990  amended  section 
213(a)  of  the  CBI  statute  by  adding  a 
new  paragraph  (5)  which  provides  that 
the  duty-free  treatment  provided  for 
under  the  CBI  will  apply  to  an  article 
(other  than  an  article  listed  in  section 
213(b))  which  is  the  growth,  product,  or 
manufacture  of  the  Commonwealth  of 
Puerto  Rico  if  (1)  the  article  is  imported 
directly  from  the  beneficiary  country 
into  the  customs  territory  of  the  United 
States,  (2)  the  article  was  by  any  means 
advanced  in  value  or  improved  in 
condition  in  a  beneficiary  country,  and 
(3)  if  any  materials  are  added  to  the 
article  in  a  beneficiary  country,  those 
materials  are  a  product  of  a  beneficiary 
country  or  the  United  States.  This 
amendment  was  intended  to  ensure  that 


a  product  made  in  Puerto  Rico  which  is 
sent  to  a  CBI  beneficiary  coimtry  for  a 
minimal  amount  of  processing  would  be 
eligible  for  duty-free  treatment  under 
the  CBI  when  imported  into  the  United 
States  even  thou^  the  article  has  not 
been  substantially  transformed  in  the 
CBI  beneficiary  country  (see  House 
Report  101-650, 101st  Congress,  2d 
Session,  at  131),  This  document 
includes  an  amendment  to  the  Customs 
Regulations  to  prescribe  standards  for 
the  application  of  this  provision. 

In  addition,  this  document  includes  a 
number  of  editorial  changes  to  the  CBI 
regulatory  texts  to  conform  those  texts 
to  the  statutory  changes  discussed 
above. 

Section-by-Section  Discussion  of 
Interim  Amendments 

Section  10.191 

The  amendments  to  this  section 
involve  the  definitions  in  paragraph  (b) 
and  include  changing  various  cross- 
references  to  “§  10.198”  to  reflect  the 
addition  of  new  §§  10.198a  and  10.198b 
as  discussed  below.  In  addition, 
paragraphs  (b)(2)(i)  and  (h)(2)(ii)  are 
revised,  and  a  new  peu'agraph  (b)(2)(vi) 
is  added,  to  reflect  subparagraphs  (1)(A), 
(B),  and  (F)  of  section  213(b)  of  the  CBI 
statute  as  amended  by  subsection  (a)  of 
section  211  of  the  Act. 

Sections  10.192  and  10.193 

The  amendments  to  these  sections 
involve  cross-reference  changes  similar 
to  those  made  in  §  10.191. 

Section  10.195 

The  amendment  to  this  section 
involves  a  revision  of  paragraph  (b) 
(which  concerns  the  addition  of  value  in 
the  U.S.  Virgin  Islands  and  in  the 
Commonwealth  of  Puerto  Rico)  to 
accommodate  the  amendment  to  the  CBI 
statute  made  by  section  235  of  the  Trade 
and  Tariff  Act  of  1984.  The  amendment 
consists  of  the  designation  of  the, 
existing  regulatory  text  as  paragraph 
(b)(1)  and  the  addition  of  a  new 
paragraph  (b)(2)  to  cover  manufacturing 
in  a  bonded  warehouse  in  Puerto  Rico 
after  final  exportation  of  an  article  from 
a  beneficiary  country.  The  paragraph 
(b)(2)  text  clarifies  the  statutory 
reference  to  “products  of’  a  beneficiary 
country  as  meaning  products  that  meet 
the  “grown,  produced,  or 
manufactured”  standard  set  forth  in 
§  10.195(a),  because  the  term  “product 
of’  has  been  consistently  interpreted  by 
Customs  to  refer  to  products  that  meet 
that  standard  and,  since  Congress  is 
presumed  to  have  known  about  that 
interpretation  when  it  drafted  the 
statute.  Customs  believes  that  this  result 
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would  be  consistent  with  Congressional 
intent.  For  the  same  reason,  the 
paragraph  (b)(2)  text  clarifies  the 
meaning  of  “imported  directly”  with 
reference  to  the  provisions  of  §  10.193. 

New  §  10.198a 

This  section  covers  the  basic  duty 
reduction  principle  of  section  213(h)  of 
the  CBI  statute  as  added  by  section  212 
of  the  Customs  and  Trade  Act  of  1990. 
The  exception  clause  at  the  beginning  of 
this  new  section  has  been  included 
because  of  the  potential  effect  that 
paragraph  (3)  of  amended  section  213(b)_ 
would  have  on  the  application  of 
reduced  duty  rates  imder  section  213(h)- 
see  new  §  10.233  discussed  and  set  forth 
below.  Although  the  relevant  legislative 
history  is  silent  on  the  question  of  what 
origin  and  preference  rules  should 
apply  beyond  the  “product  of’  language 
of  section  213(h),  Customs  does  not 
believe  that  Congress  intended  that  less 
stringent  rules  should  apply  for  these 
import-sensitive  products  than  would 
apply  to  other  products  that  are  eligible 
for  full  CBI  duty-free  treatment. 
Accordingly,  this  new  §  10.198a 
incorporates  by  reference  the  “imported 
directly”  and  “grown,  produced,  or 
manufactmed”  and  35  percent  value- 
content  requirements  of  §§  10.193  and 
10.195. 

New  §  10.198b 

This  section  covers  the  amendment  of 
section  213(a)  of  the  CBI  statute  made 
hy  section  215  of  the  Customs  and  Trade 
Act  of  1990.  Contrary  to  the  approach 
taken  in  new  §  10.198a  emd  except  as 
regards  the  “imported  directly” 
requirement,  the  §  10.198b  text  does  not 
incorporate  by  reference  the  normal  CBI 
origin  and  preference  regulatory 
standards  because  their  application  here 
would  in  some  cases  be  inconsistent 
with  the  clear  wording  of  the  statutory 
provision  in  question. 

New  §§  10.221  Through  10.227 

These  new  sections  are  intended  to 
implement  those  textile  and  apparel 
preferential  treatment  provisions  wdthin 
paragraphs  (2),  (4)  and  (5)  of  amended 
section  213(b)  of  the  CBI  statute  that 
relate  to  U.S.  import  procedures  and 
thus  are  appropriate  for  treatment  in  the 
Customs  Regulations. 

Section  10.221  outlines  the  statutory 
context  for  the  new  sections  and  is  self- 
explanatory. 

Section  10.222  sets  forth  definitions 
for  various  terms  used  in  the  new 
regulatory  provisions.  The  following 
points  are  noted  regarding  these 
definitions: 

1.  The  definition  of  “apparel  articles,” 
by  referring  to  goods  classifiable  in 


Chapters  61  and  62  and  headings  6501, 
6502,  6503,  and  6504  and  subheadings 
6406.99  and  6505.90  of  the  HTSUS,  is 
intended  to  reflect  the  scope  of  apparel 
under  the  Agreement  on  Textiles  and 
Clothing  annexed  to  the  WTO 
Agreement  and  referred  to  in  19  U.S.C. 
3511(d)(4). 

2.  The  definition  of  “assembled  in  one 
or  more  CBTPA  beneficiary  coimtries” 
is  based  in  part  on  the  definition  of 
“wholly  assembled”  in  §  102.21(b)(6)  of 
the  Customs  Regulations  (19  CFR 
102.21(b)(6))  but  also  adds  a  reference  to 
thread  as  a  material  that  is  not 
considered  to  be  a  component  for 
purposes  of  the  definition.  In  addition, 
the  definition  is  intended  to  allow  a 
prior  partial  assembly  in  the  United 
States,  consistent  wiUi  the  overall 
structure  of  the  CBTPA  as  reflected  in 
the  types  of  operations  allowed  under 
the  program. 

3.  The  definition  of  “CBTPA 
beneficiary  coimtry”  is  an  adaptation  of, 
and  for  purposes  of  this  context  is 
consistent  with,  the  definition 
contained  in  section  213(b)(5)(B). 

4.  The  definition  of  “cut  in  one  or 
more  CBTPA  beneficiary  countries” 
precludes  emy  cutting  operation 
performed  in  a  country  other  than  a 
CBTPA  beneficiary  country  in 
accordance  with  the  clear  language  of 
the  statute. 

5.  The  definition  of  “knit-to-shape” 
follows  the  definition  in  §  102.21(b)(3) 
of  the  Customs  Regulations  (19  CFR 
102.21(b)(3)). 

6.  The  definition  of  “made  in  one  or 
more  CBTPA  beneficiary  covmtries” 
refers  specifically  to  non-\mderwear 
t-shirts  because  the  defined  expression 
appears  only  in  paragraph  (2)(A)(iii)(in) 
of  amended  section  213(b)  which 
applies  only  to  non-underwear  t-shirts. 
Neither  the  statute  nor  the  legislative 
history  provides  any  explanation  for  the 
use  of  the  words  “made  in”  in  this 
context.  Since  the  statutory  text  requires 
that  the  articles  be  made  in  the  CBTPA 
region  fi’om  regionally-formed  fabric, 
and  in  view  of  the  fact  that  the 
production  of  t-shirts  from  fabric 
invariably  involves  both  cutting  of  the 
fabric  and  assembly  of  the  cut 
components,  Customs  interprets  “made 
in”  to  refer  to  cutting  and  complete 
assembly. 

7.  The  definition  of  “major  parts”  is 
taken  from  the  definition  in 

§  102.21(b)(4)  of  the  Customs 
Regulations  (19  CFR  102.21(b)(4)). 

8.  The  definition  of  “NAFTA”  is  the 
same  as  that  used  in  section  112(e)(3) 
imder  Title  I  of  the  Act  and  is 
appropriate  for  the  present  context 
because  a  distinction  is  made  under  the 
statute  between  the  original  Agreement 


signed  by  the  United  States,  Canada, 
and  Mexico  (which  this  definition 
reflects)  and  the  implementation  of  that 
Agreement  under  U.S.  law. 

9.  The  definition  of  “preferential 
treatment”  reflects  the  terms  of 
paragraph  (2)(B)  of  amended  section 
213(b). 

10.  The  definition  of  “wholly 
assembled  in  one  or  more  CBTPA 
beneficiary  countries”  is  intended  to 
ensure,  consistent  with  the  wording  of 
the  statute  and  the  clear  meaning  of 
“wholly”  in  this  context,  that  all 
assembly  operations  (including  any 
initial  partial  assembly  or  any  tail-end 
assembly  operation)  will  be  performed 
in  the  countries  that  are  the  intended 
beneficiaries  of  the  CBTPA  program. 

11.  The  definition  of  “wholly  formed” 
relies  in  part  on  the  definition  of 
“fabric-making  process”  in 

§  102.21(b)(2)  of  the  Customs 
Regulations  (19  CFR  102.21(b)(2))  and 
also  uses  a  similar  approach  for  yams 
and  thread  because  the  statute  uses 
these  terms  with  reference  to  fabrics, 
yams,  and  thread.  The  definition  is 
intended  to  ensure  that  all  processes 
essential  for  yarn  or  thread  or  fabric 
formation  are  performed  in  the  United 
States  or  CBTPA  beneficiary  countries. 

Section  10.223  identifies  the  articles 
to  which  preferential  treatment  applies 
under  paragraph  (2)  of  amended  section 
213(b).  Paragraph  (a)  identifies  the 
various  groups  of  textile  and  apparel 
articles  described  imder  paragraph 
(2)(A)  of  the  statute  and  includes  in  the 
introductory  text  an  “imported  directly” 
requirement,  consistent  with  the  terms 
of  the  implementing  Presidential 
Proclamation.  Paragraph  (b)  covers  the 
special  mles  contained  in  paragraph 
(2)(A)(vii)  of  the  statute  regarding: 
findings  and  trimmings;  interlinings;  the 
de  minimis  mle;  and  the  rule  for  nylon 
filament  yam.  Paragraph  (c)  explains 
what  is  meant  by  “imported  directly.” 
The  following  specific  points  are  noted 
regarding  these  regulatory  texts: 

1.  With  regard  to  paragraph  (a)(2), 
which  corresponds  to  paragraph 
(2)(A)(i)(II)  of  the  statute.  Customs  notes 
that  the  statutory  provision  does  not 
address  the  issue  of  whether  the 
embroidery  or  stone-washing  and  other 
processes  mentioned  in  that  provision 
(which  are  principally  finishing 
operations  normally  done  after 
assembly)  must  be  done  in  beneficiary 
countries.  The  relevant  legislative 
history  does  not  address  the  issue.  The 
statute  could  be  read  to  allow  these 
processes  to  be  done  in  a  country  that 
is  not  a  CBTPA  beneficiary  coimtry 
provided  that,  after  these  processes  are 
completed,  the  article  is  returned  to  a 
CBTPA  beneficiary  country  for  direct 
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importation  into  the  United  States. 
However,  Customs  believes  that  this 
interpretation  would  not  be  compatible 
with  the  Congressional  finding  in 
section  202  of  the  Act  that  offering 
temporary  benefits  to  Caribbean  Basin 
countries  will,  among  other  things, 
promote  the  growth  of  free  enterprise 
and  economic  opportunity  in  those 
neighboring  coimtries,  because  it  could 
have  the  effect  of  diverting  those 
finishing  operations  to  third  countries 
and  thus  away  from  the  intended 
beneficiaries  luider  the  Act.  Customs 
has  determined  that  limiting  the 
performance  of  those  processes  to 
CBTPA  beneficiary  countries  would  be 
in  accord  with  the  findings  of  Congress 
cmd  would  be  more  consistent  with  the 
intent  of  the  CBTPA  program. 
Accordingly,  in  paragraph  (a)(2)  of  the 
regulatory  text,  the  words  “in  a  CBTPA 
beneficiary  country”  have  been  added  at 
the  end  after  “processes.” 

2.  In  paragraphs  (a)(4)  and  (a)(5) 
which  correspond  to  paragraphs 
(2)(A)(iii)(I)  and  (2)(A)(iii)(ni)  of  the 
statute,  respectively,  the  parenthetical 
cross-reference  and  the  t-shirt  reference 
have  been  replaced  by  a  reference  to 
“non-underwear  t-shirts”  in  order  to 
simplify  the  text  and  clarify  the 
relationship  between  the  two  provisions 
in  this  regard. 

3.  In  paragraph  (a)(6)  which 
corresponds  to  paragraph  (2)(A)(iv)  of 
the  statute,  specific  reference  is  made  to 
“brassieres”  in  order  to  explcun  the 
coverage  of  the  HTSUS  provision 
referred  to  in  the  statute. 

4.  In  paragraph  (a)(8),  which 
corresponds  to  paragraph  (2)(A)(v)(n)  of 
the  statute,  no  reference  has  been  made 
at  tbe  end  to  treatment  provided  “for 
fabrics  and  ycim”  because  treatment  in 
this  context  must  be  read  in  the  context 
of  paragraph  (2)(A)(v)(I)  of  the  statute 
and  therefore  can  only  have  reference  to 
articles  made  from  fabrics  and  yam. 

5.  Paragraph  (a)(12)  reflects  tne  terms 
of  new  HTSUS  subheading  9820.11.18 
which  is  set  forth  in  the  Annex  to  the 
implementing  Proclamation  referred  to 
above. 

6.  Paragraph  (b)(1)  is  divided  into  two 
peurts:  Paragraph  (b)(l)(i)  reflects  the 
basic  findings,  trinunings,  interlinings, 
and  de  minimis  mles  of  paragraphs 
(2)(A)(vii)(I)— (HI)  of  the  statuteT  and 
paragraph  (b)(l)(ii)  is  intended  to  clarify 
the  relationship  between  findings  and 
trinunings  on  the  one  hand  and  fibers 
and  yams  on  the  other  hand  for 
purposes  of  applying  the  25  percent  by 
value  and  7  percent  by  weight 
limitations  under  the  statute.  As  regards 
paragraph  (b)(l)(ii).  Customs  believes 
that  some  clarification  is  appropriate  in 
this  context  because  sometimes  a  fiber 


or  yam  may  be  used  in  an  article  as  a 
finding  or  trimming.  The  statute  is 
ambiguous  as  to  whether  an  article  is 
ineligible  if  the  total  weight  of  all 
foreign  fibers  or  yams  exceeds  the  7 
percent  limit  but  the  value  of  all  foreign 
findings  and  trimmings  does  not  exceed 
the  25  percent  limit.  Thus,  the  question 
arises  as  to  which  limitation  should 
apply.  In  the  absence  of  any  guidance 
on  this  point  in  the  relevant  legislative 
history.  Customs  has  concluded  that  the 
best  approach  is  to  give  precedence  to 
the  findings  and  trimmings  limitation. 
Thus,  under  paragraph  (b)(l)(ii)  a 
foreign  yam,  for  example,  that  is  used 
in  an  article  as  a  trimming  would  be 
subject  to  the  25  percent  by  value 
limitation  rather  than  the  7  percent  by 
weight  limitation.  In  addition,  the 
following  points  are  noted  regarding  the 
paragraph  (b)(1)  texts: 

a.  In  the  first  sentence  of  paragraph 
(b)(l)(i)(A),  the  words  “the  value  of’ 
have  been  added  after  the  word  “if’  to 
clarify  that  it  is  the  value  of  the  findings 
and  trimmings  that  must  not  exceed  the 
25  percent  level.  In  addition,  in  the 
second  sentence  of  paragraph 
(b)(l)(i)(A),  the  comma  appearing  in  the 
statutory  text  between  “decorative  lace” 
and  “trim”  has  been  removed  to  clarify 
what  Customs  believes  to  be  the  intent 
(see  section  112(d)(1)(A)  of  the  Act 
which  is  essentially  identical  to 
paragraph  (2)(A)(vii)(I)  of  the  statute  but 
employs  the  expression  “decorative  lace 
trim”).  Also  in  the  second  sentence  of 
paragraph  (b)(l)(i)(A),  the  words 
“zippers,  including  zipper  tapes  and 
labels”  in  paragraph  (2)(A)(vii)(I)  of  the 
statute  have  been  replaced  wiA  the 
words  “zippers  (including  zipper  tapes), 
labels”  because  there  is  no  such  thing  as 
a  “zipper  label”  and  to  ensure  proper 
treatment  of  labels  as  findings  and 
trimmings  in  their  own  right.  Customs 
believes  that  the  wording  of  these 
regulatory  texts  in  these  regards  is 
consistent  with  the  intent  of  Congress  as 
reflected  in  the  explanation  of  the 
provision  in  the  relevant  legislative 
history  (see  House  Report  106-606, 
106th  Congress,  2d  Session,  at  page  79); 

b.  A  separate  paragraph  (b)(l)(i)(C) 
has  been  included  to  allow  a 
combination  of  findings  and  trimmings 
and  interlinings  up  to  a  total  of  25 
percent  of  the  cost  of  the  components  of 
the  assembled  article,  because  Customs 
believes  that  was  the  result  intended  by 
Congress  by  the  inclusion  of  the  words 
“(and  any  findings  and  trimmings)”  in 
paragraph  (2)(A)(vii)(II)(aa)  of  the 
statute;  and 

c.  The  second  sentence  of  paragraph 
(2)(A)(vii)(ni)  of  the  statute  regarding 
elastomeric  yams  has  been  included  in 
the  regulatory  text  as  an  exception  at  the 


end  of  paragraph  (b)(l)(i)(D),  which  sets 
forth  the  de  minimis  rule,  because 
Customs  believes  that  both  the 
placement  and  the  wording  of  the 
elastomeric  yam  provision  in  the  statute 
support  the  conclusion  that  it  is 
intended  to  operate  only  as  an  exception 
to  the  de  minimis  mle.  The  regulatory 
text  refers  specifically  to  any  apparel 
article  described  in  “paragraph  (a)(1) 
through  (a)(5)”  because  those  are  the 
only  apparel  article  provisions  under 
§  10.223  that  specify  “yams  wholly 
formed  in  the  United  States.” 

7.  In  paragraph  (b)(2),  which  sets  forth 
the  special  mle  for  nylon  filament  yam 
of  paragraph  (2)(A)(vii)(IV)  of  the 
statute,  specific  reference  is  made  to 
Canada,  Mexico,  and  Israel  because 
those  are  the  only  countries  with  which 
the  United  States  had  a  fi-ee  trade 
agreement  that  entered  into  force  before 
Janu^  1, 1995. 

8.  The  explanation  of  “imported 
directly”  in  paragraph  (c)  follows  the 
text  used  in  §  10.193  of  the  CBI 
implementing  regulations  (19  CFR 
10.193)  but  incorporates  editorial 
changes  to  reflect  a  CBTPA  context. 

Section  10.224  prescribes  the  use  of  a 
Certificate  of  Origin  and  thus  reflects 
the  regulatory  mandate  contained  in 
paragraph  (4)(A)(i)  of  the  statute. 
Paragraph  (a)  of  the  regulatory  text 
contains  a  general  statement  regcirding 
the  purpose  and  preparation  of  the 
Certificate  of  Origin  and  is  based  in  part 
on  §  181.11  of  the  implementing 
N.AFT A  regulations  (19  CFR  181.11). 
Paragraph  (b)  sets  forth  the  form  for  the 
Certificate  of  Origin,  which  is  directed 
toward  the  specific  groups  of  articles 
described  imder  paragraph  (2)(A)  of  the 
statute  and  thus  bears  no  substantive 
relationship  to  the  Certificate  of  Origin 
used  imder  the  NAFTA  (which  involves 
different  coimtry  of  origin  standards  for 
preferential  duty  treatment).  Paragraph 
(c)  sets  forth  instmctions  for  preparation 
of  this  Certificate  of  Origin.  It  should  be 
noted  that  the  Certificate  of  Origin 
prescribed  under  this  section  has  no 
effect  on  the  textile  declaration 
prescribed  under  §  12.130  of  the 
Customs  Regulations  (19  CFR  12.130) 
which  still  must  be  submitted  to 
Customs  in  accordance  with  that  section 
even  in  the  case  of  textile  products  that 
are  entitled  to  preferential  treatment 
under  the  CBTTA  program. 

Section  10.225  sets  forth  the 
procedures  for  filing  a  claim  for 
preferential  treatment.  Consistent  with 
the  mandate  in  paragraph  (4)(A)(i)  of  the 
statute  for  procedures  “similar  in  all 
material  respects  to  the  requirements  of 
Article  502(1)  of  the  NAFTA,”  this 
regulatory  text  is  based  on  the  NAFTA 
regulatory  text  contained  in  19  CFR 
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181.21,  but  includes  appropriate 
changes  to  conform  to  the  current 
context.  However,  contrary  to  the 
NAFTA  regulatory  text,  paragraph  (a)  of 
§  10.225  does  not  allow  for  a  declaration 
based  on  a  copy  of  an  original 
Certificate  of  Origin. 

Section  10.226  concerns  the 
maintenance  of  records  and  submission 
of  the  Certificate  of  Origin  by  the 
importer  and  follows  the  NAFTA 
regulatory  text  contained  in  19  CFR 
181.22  but,  again,  with  appropriate 
changes  to  conform  to  the  current 
context.  The  following  points  are  noted 
regarding  the  regulatory  text: 

1.  In  paragraph  (a)  which  concerns  the 
maintenance  of  records,  specific 
reference  is  made  to  “the  provisions  of 
part  163”  which  sets  forth  the  basic 
Customs  recordkeeping  requirements 
that  apply  to  importers  and  other 
persons  involved  in  customs 
transactions.  The  effect  is  the  same  as 
that  under  the  NAFTA  §  181.22  text. 

2.  Paragraph  (b)  concerns  submission 
of  the  Certificate  of  Origin  to  Customs 
and  thus  also  relates  directly  to  a 
requirement  contained  in  Article  502(1) 
of  the  NAFTA.  The  text  is  based  on  the 
NAFTA  regulatory  text  contained  in  19 
CFR  181.22(b)  but  differs  from  the 
NAFTA  text  by  not  specifying  a  4-year 
period  for  acceptance  of  the  Certificate 
by  Customs,  because  that  4-year  period 
is  only  relevant  in  a  NAFTA  context. 

3.  Paragraph  (c)  concerns  the 
correction  of  defective  Certificates  of 
Origin  and  the  nonacceptance  of  blanket 
Certificates  in  certain  circumstances. 

The  text  is  based  on  the  NAFTA 
regulatory  text  contained  in  19  CFR 
181.22(c)  but  is  simplified  and  does  not 
include  any  reference  to  NAFTA-type 
origin  verifications  which  do  not  apply 
for  CBTPA  purposes. 

4.  Paragraph  (d)  sets  forth  the 
circumstances  in  which  a  Certificate  of 
Origin  is  not  required.  Consistent  with 
the  terms  of  paragraph  (4)(B)  of  the 
statute,  this  regulatory  text  follows  the 
terms  of  Article  503  of  the  NAFTA  and 
the  NAFTA  regulatory  text  contained  in 
19  CFR  181.22(d). 

Finally,  section  10.227  concerns  the 
verification  and  justification  of  cleiims 
for  preferential  treatment.  Paragraph  (a) 
concerns  the  verification  of  claims  by 
Customs  and  paragraph  (b)  prescribes 
steps  that  a  U.S.  importer  should  take  in 
order  to  support  a  claim  for  preferential 
treatment.  Although  paragraph  (a)  is 
derived  from  provisions  contained  in 
the  GSP  regulations  (19  CFR  10.173(c)) 
and  in  the  CBI  regulations  (19  CFR 
10.198(c)),  the  text  expands  on  the  GSP/ 
CBI  approach  in  the  following  respects: 

1.  In  paragraph  (a)(1),  specific 
reference  is  made  to  the  review  of 


import-related  documents  required  to  be 
made,  kept,  and  made  available  by 
importers  and  other  persons  under  Part 
163  of  the  regulations. 

2.  Paragraph  (a)(2)  sets  forth  examples 
of  documents  and  information  relating 
to  production  in  a  CBTPA  beneficiary 
country  that  Customs  may  need  to 
review  for  purposes  of  verifying  a  claim 
for  preferential  treatment. 

3.  Finally,  paragraph  (a)(3)  refers  to 
evidence  in  a  CBTPA  beneficiary 
country  to  document  the  use  of  U.S. 
materials  in  an  article  produced  in  the 
CBTPA  beneficiary  country,  because  the 
presence  of  U.S.  materials  is  a  key 
element  for  many  of  the  articles  to 
which  preferential  treatment  applies 
under  the  CBTPA.  Accordingly,  U.S. 
importers  must  be  aware  of  the  fact  that 
their  ability  to  successfully  claim 
preferenti^  treatment  on  their  imports 
may  be  a  function  of  the  nature  of  the 
records  maintained  by  the  CBTPA 
beneficiary  country  producer  not  only 
with  regard  to  the  production  process 
but  also  with  regard  to  the  source  of  the 
materials  used  in  that  production. 

New  §§10.231  Through  10.237 

These  new  sections  are  intended  to 
implement  those  non-textile  preferential 
tariff  treatment  provisions  within 
paragraphs  (3),  (4)  and  (5)  of  amended 
section  213fb)  of  the  CBI  statute  that 
relate  to  U.S.  import  procedures  and 
thus  are  appropriate  for  treatment  in  the 
Customs  Regulations.  In  view  of  the 
similarities  between  paragraphs  (2)  and 
(3)  under  the  statute,  in  particular  as 
regards  the  use  of  a  Certificate  of  Origin 
and  related  Customs  procedures,  the 
structxure  emd  content  of  new  §§  10.231 
through  10.237  are  based  on  the 
structure  and  content  used  in  this 
document  for  the  textile  provisions  of 
new  §§  10.221  through  10.227,  but  with 
appropriate  changes  or  variations  to 
reflect  the  paragraph  (3)  statutory 
context.  The  following  particular  points 
are  noted  regarding  the  texts  of  new 
§§  10.231  through  10.237: 

1.  The  term  “preferential  tariff 
treatment”  is  used  throughout  (rather 
than  “preferential  treatment”)  in  order 
to  reflect  the  use  of  the  word  “tariff’  as 
a  modifier  of  “treatment”  in  paragraph 
(3)  of  the  statute.  The  definition  of  this 
term  in  §  10.232  is  based  primarily  on 
paragraph  (3)(A)(i)  of  the  statute. 

2.  The  definition  of  “CBTPA 
originating  good”  in  §  10.232  reflects  the 
terms  of  paragraph  (5)(C)(i)  of  the  statute 
but  refers  specifically  to  provisions 
within  the  HTSUS  and  the  NAFTA 
regulations  to  clarify  the  meaning  of  the 
reference  in  the  statute  to  Chapter  4  of 
the  NAFTA  “as  implemented  pursuant 
to  United  States  law.” 


3.  In  §  10.233(a)  which  identifies  the 
articles  eligible  for  preferential  tarifi' 
treatment  under  paragraph  (3)  of  the 
statute,  an  “imported  directly” 
requirement  has  been  included  for  the 
same  reason  stated  above  in  regard  to 
new  §  10.223.  The  remainder  of 

§  10.233(a)  reflects  the  terms  of 
paragraphs  (3)(A)(i)  and  (ii)  of  the 
statute. 

4.  Section  10.233(b)  sets  forth 
standards  for  applying  the  NAFTA  rules 
of  origin  for  purposes  of  determining 
whether  an  article  qualifies  as  a  CBTPA 
originating  good.  The  regulatory  text 
follows  paragraph  (5)(C)(ii)  of  the 
statute. 

5.  Section  10.233(c)  concerns  leather- 
related  goods  to  which  duty  reductions 
apply  under  section  213(h)  of  the 
CBERA  and  specifically  reflects  the 
terms  of  paragraph  (3)(B)  of  the  statute 
regarding  application  of  the  lower  rate 
of  duty. 

6.  Section  10.234  sets  forth  the  basic 
NAFTA  Certificate  of  Origin 
requirement.  In  view  of  the  applicability 
of  the  NAFTA  rules  of  origin  in  this 
context.  Customs  has  determined  that 
the  appropriate  procedme  would  be  to 
use  a  modified  version  of  the  separate 
Customs  Form  used  for  the  NAFTA. 
Accordingly,  the  §  10.234  text  is 
considerably  shorter  than  the  text  of 
new  §  10.224  because  it  does  not 
contain  the  text  of  the  Certificate  and 
the  instructions  for  its  completion. 

Appendix  to  Part  163 

Finally,  this  document  amends  Part 
163  of  the  Customs  Regulations  (19  CFR 
Part  163)  by  adding  to  the  list  of  entry 
records  in  the  Appendix  (the  interim 
“(a)(1)(A)  list”)  references  to  the  CBTPA 
Textile  Certificate  of  Origin  and 
supporting  documentation  prescribed 
under  new  §  10.226  and  to  the  CBTPA 
Non-textile  Certificate  of  Origin  and 
supporting  documentation  prescribed 
under  new  §  10.236. 

Comments 

Before  adopting  these  interim 
regulations  as  a  final  rule,  consideration 
will  be  given  to  any  written  comments 
timely  submitted  to  Customs,  including 
comments  on  the  clarity  of  this  interim 
rule  and  how  it  may  be  made  easier  to 
understand.  Comments  submitted  will 
be  available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552),  §  1.4, 
Treasury  Department  Regulations  (31 
CFR  1.4),  and  §  103.11(b),  Customs 
Regulations  (19  CFR  103.11(b)),  on 
regular  business  days  between  the  hours 
of  9  a.m.  and  4:30  p.m.  at  the 
Regulations  Branch,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
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Service,  1300  Pennsylvania  Avenue, 
N.W.,  3rd  Floor,  Washington,  DC. 

Inapplicability  of  Notice  and  Delayed 
Effective  Date  Requirements  and  the 
Regulatory  Flexibility  Act 

Pvirsuant  to  the  provisions  of  5  U.S.C. 
553(h)(B),  Customs  has  determined  that 
prior  public  notice  and  comment 
procedures  on  these  regulations  are 
unnecessary  and  contrary  to  the  public 
interest.  The  regulatory  changes  provide 
trade  benefits  to  the  importing  public,  in 
some  cases  implement  direct  statutory 
mandates,  and  are  necessary  to  carry  out 
the  preferential  treatment  proclaimed  by 
the  President  under  the  United  States- 
Caribbean  Basin  Trade  Partnership  Act. 
For  the  same  reasons,  pursuant  to  the 
provisions  of  5  U.S.C.  553(d)(1)  and  (3), 
Customs  finds  that  there  is  good  cause 
for  dispensing  with  a  delayed  effective 
date.  Because  no  notice  of  proposed 
rulemaking  is  required  for  interim 
regulations,  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  do  not  apply. 

Executive  Order  12866 

This  docxmient  does  not  meet  the 
criteria  for  a  “significant  regulatory 
action”  as  specified  in  E.0. 12866. 

Paperwork  Reduction  Act 

This  regulation  is  beingjssued 
without  prior  notice  and  public 
procedure  pvusuant  to  the 
Administrative  Procediue  Act  (5  U.S.C. 
553).  For  this  reason,  the  collection  of 
information  contained  in  this  regulation 
has  been  reviewed  and,  pending  receipt 
and  evaluation  of  public  comments, 
approved  by  the  Office  of  Management 
and  Budget  in  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3507)  under 
control  number  1515-0226. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  control  niimher. 

The  collection  of  information  in  these 
interim  regulations  is  in  §§  10.224, 
10.225, 10.226, 10.234,  10.235,  and 
10.236.  This  information  conforms  to 
requirements  in  19  U.S.C.  2703  and  is 
used  by  Customs  to  determine  whether 
textile  and  apparel  articles  and  other 
products  imported  from  designated 
beneficiary  coimtries  are  entitled  to 
duty-free  entry  imder  the  United  States- 
Cqribbean  Basin  Trade  Partnership  Act. 
The  likely  respondents  are  business 
organizations  including  importers, 
exporters,  and  manufacturers. 

Estimated  annual  reporting  and/or 
recordkeeping  burden:  18,720  hours. 


Estimated  average  annual  burden  per 
respondent/recordkeeper:  440  homs. 

Estimated  number  of  respondents 
and/or  recordkeepers:  42. 

Estimated  annual  frequency  of 
responses:  on  occasion. 

Comments  on  the  collection  of 
information  should  be  sent  to  the  Office 
of  Management  and  Budget,  Attention: 
Desk  Officer  of  the  Department  of  the 
Treasury,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503.  A  copy  should  also  be  sent  to  the 
Regulations  Branch,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service,  1300  Pennsylvania  Avenue, 
NW.,  3rd  Floor,  Washington,  DC  20229. 
Comments  should  be  submitted  within 
the  time  frame  that  comments  are  due 
regarding  the  substance  of  the  interim 
regulations. 

Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessciry  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
collection  of  the  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  cleirity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  startup 
costs  and  costs  of  operations, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Drafting  Information 

The  principal  author  of  this  document 
was  Francis  W.  Foote,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service.  However,  personnel  from  other 
offices  participated  in  its  development. 

List  of  Subjects 
IQCFRPartlO 

Assembly,  Bonds,  Caribbean  Basin 
Initiative,  Customs  duties  and 
inspection.  Exports,  Imports,  Preference 
programs,  Reporting  and  recordkeeping 
requirements.  Trade  agreements. 

19  CFR  Part  163 

Administrative  practice  and 
procedure.  Customs  duties  and 
inspection.  Imports,  Reporting  emd 
recordkeeping  requirements. 

Amendments  to  the  Regulations 

For  the  reasons  set  forth  in  the 
preamble.  Parts  10  and  163,  Customs 
Regulations  (19  CFR  Parts  10  and  163), 
are  amended  as  set  forth  below. 


PART  10— ARTICLES  CONDITIONALLY 
FREE,  SUBJECT  TO  A  REDUCED 
RATE,  ETC. 

1.  The  general  authority  citation  for 
Part  10  continues  to  read,  the  specific 
authority  citation  for  §§  10.191  through 
10.198  is  revised  to  read,  and  a  new 
specific  authority  citation  for  §§  10.221 
through  10.227  and  §§  10.231  through 
10.237  is  added  to  read,  as  follows: 

Authority:  19  U.S.C.  66, 1202  (General 
Note  22,  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)),  1321, 1481, 1484, 
1498, 1508, 1623, 1624,  3314: 

***** 

Sections  10.191  through  10.198b  also 
issued  under  19  U.S.C.  2701  et  seq.; 

***** 

Sections  10.221  through  10.227  and 
§§  10.231  through  10.237  also  issued  under 
19  U.S.C.  2701  et  seq.; 

***** 

2.  The  authority  citation  imder  the 
center  heading  “CARIBBEAJ^I  BASIN 
ENITIATTVE”  is  removed. 

3.  In  §10.191: 

a.  Paragraph  (b)(1)  is  amended  by 
removing  the  reference  “§  10.198”  and 
adding,  in  its  place,  the  reference 

“§  10.198b”; 

b.  In  the  introductory  text  of 
paragraph  (b)(2),  the  first  sentence  is 
amend^  by  adding  at  the  end  before 
the  period  the  words  “or  in  §  10.198b”; 

c.  Paragraphs  (b)(2)(i)  and  (b)(2)(ii)  are 
revised; 

d.  Paragraph  (b)(2)(iv)  is  amended  by 
removing  the  reference  “Chapter  27” 
and  adding  in  its  place  the  reference 
“headings  2709  and  2710”; 

e.  Paragraphs  (b)(2)(vi)  through 
(b)(2)(viii)  are  redesignated  as 
paragraphs  (b)(2)(vii)  through  (b)(2)(ix) 

f  A  new  paragraph  (b)(2)(vi)  is  added; 

g.  Paragraph  (b)(3)  is  amended  by 
removing  the  reference  “§  10.198”  and 
adding,  in  its  place,  the  reference 

“§  10.198a”;  and 

h.  Paragraph  (b)(4)  is  amended  by 
removing  the  reference  “§  10.198”  and 
adding,  in  its  place,  the  reference 

“§  10.198b”. 

The  revisions  and  addition  read  as 
follows: 

§10.191  General. 

***** 

(b)*  *  * 

(2)*  *  * 

(i)  Textile  and  apparel  articles  which 
were  not  eligible  articles  for  purposes  of 
the  CBI  on  January  1, 1994,  as  the  CBI 
was  in  effect  on  that  date. 

(ii)  Footwear  not  designated  on 
August  5, 1983,  as  eligible  articles  for 
the  purpose  of  the  Generalized  System 
of  Preferences  under  Title  V,  Trade  Act 
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of  1974,  as  amended  (19  U.S.C.  2461 
through  2467). 

***** 

(vi)  Articles  to  which  reduced  rates  of 
duty  apply  under  §  10.198a. 
***** 

4.  In  §  10.192,  the  first  sentence  is 
amended  hy  removing  the  reference 
“§  10.198”  and  adding,  in  its  place,  the 
reference  “§  10.198b”. 

5.  In  §  10.193,  the  introductory  text  is 
amended  by  removing  the  reference 

§  10.198”  and  adding,  in  its  place,  the 
reference  “§  10.198b”. 

6.  In  §  10.195,  paragraph  (b)  is  revised 
to  read  as  follows: 

§  1 0.1 95  Country  of  origin  critoria. 
***** 

(b)  Commonwealth  of  Puerto  Rico  and 
U.S.  Virgin  Islands — (1)  General.  For 
purposes  of  determining  the  percentage 
referred  to  in  paragraph  (a)  of  this 
section,  the  term  “beneficiary  coimtry” 
includes  the  Commonwealth  of  Puerto 
Rico  and  the  U.S.  Virgin  Islands.  Any 
cost  or  value  of  materials  or  direct  costs 
of  processing  operations  attributable  to 
the  U.S.  Virgin  Islands  must  be  included 
in  the  article  prior  to  its  final 
exportation  from  a  beneficiary  country 
to  the  United  States. 

(2)  Manufacture  in  the  - 
Commonwealth  of  Puerto  Rico  after 
final  exportation.  Notwithstanding  the 
provisions  of  19  U.S.C.  1311,  if  em 
article  firom  a  beneficiary  coimtry  is 
entered  imder  bond  for  processing  or 
use  in  manufacturing  in  the 
Commonwealth  of  Puerto  Rico,  no  duty 
will  be  imposed  on  the  withdrawal  from 
warehouse  for  consumption  of  the 
product  of  that  processing  or 
manufactiuing  provided  that: 

(i)  The  article  entered  in  the 
warehouse  in  the  Commonwealth  of 
Puerto  Rico  was  grown,  produced,  or 
manufactured  in  a  beneficiary  country 
within  the  meaning  of  paragraph  (a)  of 
this  section  and  was  imported  directly 
from  a  beneficiary  country  within  the 
meaning  of  §  10.193;  and 

(ii)  At  the  time  of  its  withdrawal  from 
the  warehouse,  the  product  of  the 
processing  or  manufacturing  in  the 
Commonwealth  of  Puerto  Rico  meets 
the  35  percent  value-content 
requirement  prescribed  in  paragraph  (a) 
of  this  section. 

***** 

7.  New  §§  10.198a  and  10.198b  are 
added  imder  the  center  heading 
“CARIBBEAN  BASIN  INITIATIVE”  to 
read  as  follows: 


§  1 0.1 98a  Duty  reduction  for  certain 
ieather-reiated  articles. 

Except  as  otherwise  provided  in 
§  10.233,  reduced  rates  of  duty  as 
proclaimed  by  the  President  will  apply 
to  handbags,  luggage,  flat  goods,  work 
gloves,  and  leather  wearing  apparel  that 
were  not  designated  on  August  5, 1983, 
as  eligible  articles  for  purposes  of  the 
Generalized  System  of  Preferences 
under  Title  V,  Trade  Act  of  1974,  as 
amended  (19  U.S.C.  2461  through  2467), 
provided  that  the  article  in  question  at 
the  time  it  is  entered: 

(a)  Was  grown,  produced,  or 
manufactured  in  a  beneficiary  country 
within  the  meaning  of  §  10.195; 

(b)  Meets  the  35  percent  value-content 
requirement  prescribed  in  §  10.195;  and 

(c)  Was  imported  directly  fi'om  a 
beneficiary  country  within  the  meaning 
of  §10.193. 

S  10.198b  Products  of  Puerto  Rico 
processed  in  a  beneficiary  country. 

Except  in  the  case  of  any  article 
described  in  §  10.191(b){2Ki)  through 
(vi),  the  duty-firee  treatment  provided  for 
under  the  CBI  will  apply  to  an  article 
that  is  the  growth,  product,  or 
manufacture  of  the  Commonwealth  of 
Puerto  Rico  and  that  is  by  any  means 
advanced  in  value  or  improved  in 
condition  in  a  beneficiary  country, 
provided  that: 

(a)  If  any  materials  are  added  to  the 
article  in  the  beneficiary  country,  those 
materials  consist  only  of  materials  that 
are  a  product  of  a  beneficiary  country  or 
the  United  States;  and 

(b)  The  article  is  imported  directly 
from  the  beneficiary  country  into  the 
customs  territory  of  the  United  States 
within  the  meaning  of  §  10.193. 

8.  Part  10  is  amended  by  adding  a 
new  center  heading  followed  by  new 
§§  10.221  through  10.227  to  read  as 
follows; 

Textile  and  Apparel  Articles  Under  the 
United  States-Caribbean  Basin  Trade 
Partnership  Act 

Sec. 

10.221  Applicability. 

10.222  Definitions. 

10.223  Articles  eligible  for  preferential 
treatment. 

10.224  Certificate  of  Origin. 

10.225  Filing  of  claim  for  preferential 
treatment. 

10.226  Maintenance  of  records  and 
submission  of  Certificate  by  importer. 

10.227  Verification  and  justification  of 
claim  for  preferential  treatment. 


Textile  and  Apparel  Articles  Under  the 
United  States*Caribbean  Basin  Trade 
Partnership  Act 

§10.221  Applicability. 

Title  n  of  Public  Law  106-200  (114 
Stat.  251),  entitled  the  United  States- 
Caribbean  Trade  Partnership  Act 
(CBTPA),  amended  section  213(b)  of  the 
Caribbeem  Basin  Economic  Recovery  Act 
(the  CBERA,  19  U.S.C.  2701-2707)  to 
authorize  the  President  to  extend 
additional  trade  benefits  to  countries 
that  have  been  designated  as  beneficiary 
countries  under  the  CBERA.  Section 
213(b)(2)  of  the  CBERA  (19  U.S.C. 
2703(b)(2))  provides  for  the  preferential 
treatment  of  certain  textile  and  apparel 
articles  from  CBERA  beneficiary 
countries.  The  provisions  of  §§  10.221- 
10.227  of  this  part  set  forth  the  legal 
requirements  and  procedures  that  apply 
for  purposes  of  obtaining  preferential 
treatment  pursuant  to  CBERA  section 
213(bK2). 

§10.222  Definitions. 

When  used  in  §§  10.221  through 
10.227,  the  following  terms  have  the 
meanings  indicated: 

Apparel  articles.  “Appeirel  articles” 
means  goods  classifiable  in  Chapters  61 
and  62  and  headings  6501,  6502,  6503, 
and  6504  and  subheadings  6406.99  and 
6505.90  oftheHTSUS. 

Assembled  in  one  or  more  CBTPA 
beneficiary  countries.  “Assembled  in 
one  or  more  CBTPA  beneficiary 
countries”  when  used  in  the  context  of 
a  textile  or  apparel  article  has  reference 
to  a  joining  together  of  two  or  more 
components  (other  than  thread, 
decorative  embellishments,  buttons, 
zippers,  or  similar  components)  that 
occurred  in  one  or  more  beneficiary 
countries,  whether  or  not  a  prior  joining 
operation  was  performed  on  the  article 
or  any  of  its  components  in  the  United 
States. 

CBERA.  “CBERA”  means  the 
Caribbecm  Basin  Economic  Recovery 
Act,  19  U.S.C.  2701-2707. 

CBTPA  beneficiary  country.  “CBTPA 
beneficiary  country”  means  a 
beneficiary  country”  as  defined  in 
§  10.191(b)(1)  for  purposes  of  the 
CBERA  which  the  President  also  has 
designated  as  a  beneficiary  country  for 
purposes  of  preferential  treatment  of 
textile  and  apparel  articles  under  19 
U.S.C.  2703(b)(2). 

Cut  in  one  or  more  CBTPA  beneficiary 
countries.  “Cut  in  one  or  more  CBTPA 
beneficiary  countries”  when  used  with 
reference  to  apparel  articles  means  that 
all  fabric  components  used  in  the 
assembly  of  the  article  were  cut  from 
fabric  in  one  or  more  CBTPA  beneficiary 
countries. 
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Foreign.  “Foreign”  means  of  a  coimtry 
other  than  the  United  States  or  a  CBTPA 
beneficiary  country. 

HTSUS.  “HTSUS”  means  the 
Harmonized  Tariff  Schedule  of  the 
United  States. 

Knit-to-shape.  The  term  “knit-to- 
shape”  applies  to  any  apparel  article  of 
which  50  percent  or  more  of  the  exterior 
surface  area  is  formed  by  major  parts 
that  have  been  knitted  or  crocheted 
directly  to  the  shape  used  in  the  apparel 
article,  with  no  consideration  being 
given  to  patch  pockets,  appliques,  or  the 
like.  Minor  cutting,  trimming,  or  sewing 
of  those  major  parts  will  not  affect  the 
determination  of  whether  an  apparel 
article  is  “knit-to-shape.” 

Made  in  one  or  more  CBTPA 
beneficiary  countries.  “Made  in  one  or 
more  CBTPA  beneficiary  coimtries” 
when  used  with  reference  to  non- 
imderwear  t-shirts  means  cut  in  one  or 
more  CBTPA  beneficiary  countries  and 
wholly  assembled  in  one  or  more 
CBTPA  beneficiary  countries. 

Major  parts.  “Major  parts”  means 
integral  components  of  an  apparel 
article  but  does  not  include  collars, 
cuffs,  waistbands,  plackets,  pockets, 
linings,  paddings,  trim,  accessories,  or 
similar  parts  or  components. 

NAFTA.  “NAFTA”  means  the  North 
American  Free  Trade  Agreement 
entered  into  by  the  United  States, 
Canada,  and  Mexico  on  December  17, 
1992. 

Preferential  treatment.  “Preferential 
treatment”  means  entry,  or  withdrawal 
ft’om  warehouse  for  consumption,  in  the 
customs  territory  of  the  United  States 
free  of  duty  and  fi’ee  of  any  quemtitative 
restrictions,  limitations,  or  consultation 
levels  as  provided  in  19  U.S.C. 
2703(b)(2). 

Wholly  assembled  in  one  or  more 
CBTPA  beneficiary  countries.  “Wholly 
assembled  in  one  or  more  CBTPA 
beneficiary  coimtries”  when  used  in  the 
context  of  a  textile  or  apparel  article  has 
reference  to  a  joining  together  of  all 
components  (including  thread, 
decorative  embellishments,  buttons, 
zippers,  or  similar  components)  that 
occvured  only  in  one  or  more  CBTPA 
beneficiary  countries. 

Wholly  formed.  “Wholly  formed,” 
when  used  with  reference  to  yams  or 
thread,  means  that  all  of  the  production 
processes,  starting  with  the  extmsion  of 
filament  or  the  spinning  of  all  fibers  into 
yam  or  both  and  ending  with  a  yam  or 
plied  yam,  took  place  in  a  single 
coimtry,  and,  when  used  with  reference 
to  fabric(s),  means  that  all  of  the 
production  processes,  starting  with 
pol3miers,  fibers,  filaments,  textile 
strips,  yams,  twine,  cordage,  rope,  or 
strips  of  fabric  and  ending  with  a  fabric 


by  a  weaving,  knitting,  needling,  tufting, 
felting,  entangling  or  other  process,  took 
place  in  a  single  country. 

§  1 0.223  Articles  eligible  for  preferential 
treatment. 

(a)  General.  The  preferential  treatment 
referred  to  in  §  10.221  applies  to  the 
following  textile  and  apparel  articles 
that  are  imported  directly  into  the 
customs  territory  of  the  United  States 
from  a  CBTPA  heneficiary  country: 

(1)  Apparel  articles  assembled  in  one 
or  more  CBTPA  beneficiary  countries 
fitim  fabrics  wholly  formed  and  cut  in 
the  United  States,  from  yams  wholly 
formed  in  the  United  States,  (including 
fabrics  not  formed  from  yams,  if  those 
fabrics  are  classifiable  under  heading 
5602  or  5603  of  the  HTSUS  and  are 
wholly  formed  emd  cut  in  the  United  » 
States)  that  are  entered  under 
subheading  9802.00.80  of  the  HTSUS; 

(2)  Apparel  articles  assembled  in  one 
or  more  CBTPA  beneficiary  countries 
from  fabrics  wholly  formed  and  cut  in 
the  United  States,  from  yams  wholly 
formed  in  the  United  States,  (including 
fabrics  not  formed  from  yams,  if  those 
fabrics  are  classifiable  under  heading 
5602  or  5603  of  the  HTSUS  and  are 
wholly  formed  and  cut  in  the  United 
States)  that  are  entered  under  Chapter 
61  or  62  of  the  HTSUS,  if,  after  that 
assembly,  the  articles  would  have 
qualified  for  entry  under  subheading 
9802.00.80  of  the  HTSUS  but  for  the  fact 
that  the  articles  were  embroidered  or 
subjected  to  stone-washing,  enzyme¬ 
washing,  acid  washing,  perma-pressing, 
oven-baking,  bleaching,  garment-dyeing, 
screen  printing,  or  other  similar 
processes  in  a  CBTPA  beneficiary 
country; 

(3)  Apparel  articles  (other  than 
articles  described  in  paragraph  (a)(12)  of 
this  section)  cut  in  one  or  more  CBTPA 
beneficieiry  countries  from  fabric  wholly 
formed  in  the  United  States  frnm  yams 
wholly  formed  in  the  United  States 
(including  fabrics  not  formed  from 
yams,  if  those  fabrics  are  classifiable 
under  heading  5602  or  5603  of  the 
HTSUS  and  are  wholly  formed  in  the 
United  States),  if  those  articles  are 
assembled  in  one  or  more  CBTPA 
beneficiary  countries  with  thread 
formed  in  the  United  States; 

(4)  Apparel  articles  knit  to  shape 
(other  than  socks  provided  for  in 
heading  6115  of  the  HTSUS)  in  a 
CBTPA  beneficiary  coimtry  from  yams 
wholly  formed  in  the  United  States,  and 
knit  apparel  articles  (other  than  non¬ 
underwear  t-shirts)  cut  and  wholly 
assembled  in  one  or  more  CBTPA 
beneficiary  countries  from  fabric  formed 
in  one  or  more  CBTPA  beneficiary 
countries  or  the  United  States  from 


yams  wholly  formed  in  the  United 
States  (including  fabrics  not  formed 
from  yams,  if  those  fabrics  are 
classifiable  under  heading  5602  or  5603 
of  the  HTSUS  and  are  formed  in  one  or 
more  CBTPA  beneficiary  countries); 

(5)  Non-underwear  t-shirts, 
classifiable  under  subheadings 
6109.10.00  and  6109.90.10  of  the 
HTSUS,  made  in  one  or  more  CBTPA 
beneficiary  countries  from  fabric  formed 
in  one  or  more  CBTPA  beneficiary 
countries  from  yams  wholly  formed  in 
the  United  States; 

(6)  Brassieres  classifiable  under 
subheading  6212.10  of  the  HTSUS,  cut 
and  sewn  or  otherwise  assembled  in  the 
United  States,  or  one  or  more  CBTPA 
beneficiary  countries,  or  both; 

(7)  Apparel  articles  that  are  both  cut 
(or  knit-to-shape)  and  sewn  or  otherwise 
assembled  in  one  or  more  CBTPA 
beneficiary  countries,  from  fabrics  or 
yam  that  is  not  formed  in  the  United 
States  or  in  one  or  more  CBTPA 
beneficiary  countries,  to  the  extent  that 
apparel  articles  of  those  fabrics  or  yam 
would  be  eligible  for  preferential 
treatment,  without  regard  to  the  source 
of  the  fabrics  or  yam,  under  Annex  401 
of  the  NAFTA; 

(8)  Apparel  articles  that  are  both  cut 
(or  knit-to-shape)  and  sewn  or  otherwise 
assembled  in  one  or  more  CBTPA 
beneficiary  countries,  from  fabrics  or 
yam  that  is  not  formed  in  the  United 
States  or  in  one  or  more  CBTPA 
beneficiary  countries  and  that  is  not 
described  in  paragraph  (aK7)  of  this 
section,  to  the  extent  that  the  President 
has  determined  that  the  fabrics  or  yam 
cannot  be  supplied  by  the  domestic 
industry  in  commercial  quantities  in  a 
timely  manner  and  has  proclaimed  the 
preferential  treatment  provided  under 
paragraph  (a)(7)  of  this  section; 

(9)  Ahandloomed,  handmade,  or 
folklore  textile  or  apparel  article  of  a 
CBTPA  beneficiary  country  that  the 
President  and  representatives  of  the 
CBTPA  beneficiary  country  mutually 
agree  is  a  handloomed,  handmade,  or 
folklore  article  and  that  is  certified  as  a 
handloomed,  handmade,  or  folklore 
article  by  the  competent  authority  of  the 
CBTPA  beneficiary  country; 

(10)  Textile  luggage  assembled  in  a 
CBTPA  beneficiary  country  from  fabric 
wholly  formed  and  cut  in  the  United 
States,  from  yams  wholly  formed  in  the 
United  States,  that  is  entered  under 
subheading  9802.00.80  of  the  HTSUS; 

(11)  Textile  luggage  assembled  from 
fabric  cut  in  a  CBTPA  beneficiary 
country  from  fabric  wholly  fomied  in 
the  United  States  from  yams  wholly 
formed  in  the  United  States;  and 

(12)  Knitted  or  crocheted  apparel 
articles  (other  than  non-underwear  t- 
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shirts  described  in  paragraph  (a)(5)  of 
this  section)  cut  and  wholly  assembled 
in  one  or  more  CBTPA  beneficiary 
countries  or  the  United  States  from 
fabrics  wholly  formed  in  the  United 
States  fi-om  yams  wholly  formed  in  the 
United  States  (including  fabrics  not 
formed  from  yams,  if  those  fabrics  are 
classifiable  under  heading  5602  or  5603 
of  the  HTSUS  and  are  wholly  formed  in 
the  United  States),  provided  that  the 
assembly  is  with  thread  formed  in  the 
United  States. 

(b)  Special  rules  for  certain 
component  materials — (1)  Foreign 
findings,  trimmings,  interlinings,  fibers 
and  yams — (i)  General.  An  article 
otherwise  described  under  paragraph  (a) 
of  this  section  will  not  be  ineligible  for 
the  preferential  treatment  referred  to  in 
§  10.221  because  the  article  contains: 

(A)  Findings  and  trimmings  of  foreign 
origin,  if  the  value  of  those  ^dings  and 
trimmings  does  not  exceed  25  percent  of 
the  cost  of  the  components  of  the 
assembled  article.  For  pm^oses  of  this 
section  “findings  and  trimmings’* 
include,  hut  are  not  limited  to,  hooks 
and  eyes,  snaps,  buttons,  “bow  buds,” 
decorative  lace  trim,  elastic  strips  (hut 
only  if  they  are  each  less  than  1  inch  in 
width  and  are  used  in  the  production  of 
brassieres),  zippers  (including  zipper 
tapes),  labels,  and  sewing  thread  except 
in  the  case  of  an  article  described  in 
paragraph  (a)(3)  of  this  section; 

(B)  Interlinings  of  foreign  origin,  if  the 
value  of  those  interlinings  does  not 
exceed  25  percent  of  the  cost  of  the 
components  of  the  assembled  article. 

For  purposes  of  this  section 
“interlinings”  include  only  a  chest  type 
plate,  a  “hymo”  piece,  or  “sleeve 
header,”  of  woven  or  weft-inserted  warp 
knit  constmction  and  of  coarse  animal 
hair  or  man-made  filaments; 

(C)  Any  combination  of  findings  and 
trimmings  of  foreign  origin  and 
interlinings  of  foreign  origin,  if  the  total 
value  of  those  findings  and  trimmings 
and  interlinings  does  not  exceed  25 
percent  of  the  cost  of  the  components  of 
the  assembled  article;  or 

(D)  Fibers  or  yams  not  wholly  formed 
in  the  United  States  or  in  one  or  more 


CBTPA  beneficiary  coimtries  if  the  total 
weight  of  all  those  fibers  and  yarns  is 
not  more  than  7  percent  of  the  total 
weight  of  the  article,  except  in  the  case 
of  any  apparel  article  described  in 
paragraph  (a)(1)  through  (a)(5)  of  this 
section  containing  elastomeric  yams 
which  will  be  eligible  for  preferential 
treatment  only  if  those  yams  are  wholly 
formed  in  the  United  States. 

(ii)  Treatment  of  fibers  and  yams  as 
findings  or  trimmings.  If  any  fibers  or 
yams  not  wholly  formed  in  the  United 
States  or  one  or  more  beneficiary 
coimtries  are  used  in  an  article  as  a 
finding  or  trimming  described  in 
paragraph  (b)(l)(i)(A)  of  this  section,  the 
fibers  or  yams  will  be  considered  to  be 
a  finding  or  trimming  for  purposes  of 
paragraph  (b)(l)(i)  of  this  section. 

(2)  Special  mle  for  nylon  filament 
yam.  An  article  oAerwise  described 
under  paragraph  (a)(1),  (a)(2)  or  (a)(3)  of 
this  section  will  not  be  ineligible  for  the 
preferential  treatment  referred  to  in 
§  10.221  because  the  article  contains 
nylon  filament  yam  (other  than 
elastomeric  yam)  that  is  classifiable 
under  subheading  5402.10.30, 
5402.10.60,  5402.31.30,  5402.31.60, 
5402.32.30,  5402.32.60,  5402.41.10, 
5402.41.90,  5402.51.00,  or  5402.61.00  of 
the  HTSUS  duty-free  from  Canada, 
Mexico  or  Israel. 

(c)  Imported  directly  defined.  For 
purposes  of  paragraph  (a)  of  this  section, 
the  words  “imported  directly”  mean: 

(1)  Direct  shipment  from  any  CBTPA 
beneficiary  country  to  the  United  States 
without  passing  through  the  territory  of 
any  country  that  is  not  a  CBTPA 
beneficiary  coimtry; 

(2)  If  the  shipment  is  from  any  CBTPA 
beneficiary  country  to  the  United  States 
through  the  territory  of  any  country  that 
is  not  a  CBTPA  beneficiary  country,  the 
articles  in  the  shipment  do  not  enter 
into  the  commerce  of  any  country  that 
is  not  a  CBTPA  beneficiary  country 
while  en  route  to  the  United  States  and 
the  invoices,  bills  of  lading,  and  other 
shipping  documents  show  the  United 
States  as  the  final  destination;  or 

(3)  If  the  shipment  is  from  any  CBTPA 
beneficiary  country  to  the  United  States 


through  the  territory  of  emy  country  that 
is  not  a  CBTPA  beneficiary  country,  and 
the  invoices  and  other  documents  do 
not  show  the  United  States  as  the  final 
destination,  the  articles  in  the  shipment 
upon  arrival  in  the  United  States  are 
imported  directly  only  if  they: 

(i)  Remained  under  the  control  of  the 
customs  authority  of  the  intermediate 
country; 

(ii)  Did  not  enter  into  the  commerce 
of  the  intermediate  coimtry  except  for 
the  purpose  of  sale  other  than  at  reteul, 
and  the  port  director  is  satisfied  that  the 
importation  results  from  the  original 
commercial  transaction  between  the 
importer  and  the  producer  or  the 
producer’s  sales  agent;  emd 

(iii)  Were  not  subjected  to  operations 
other  than  loading  or  unloading,  and 
other  activities  necessary  to  preserve  the 
articles  in  good  condition. 

§  1 0.224  Certificate  of  Origin. 

(a)  General.  A  Certificate  of  Origin 
must  be  employed  to  certify  that  a 
textile  or  apparel  article  being  exported 
from  a  CBTPA  beneficiary  country  to 
the  United  States  qualifies  for  the 
preferential  treatment  referred  to  in 

§  10.221.  The  Certificate  of  Origin  must 
be  prepared  by  the  exporter  in  the 
CBTPA  beneficiary  country  in  the  form 
specified  in  paragraph  (b)  of  this 
section.  Where  the  CBTPA  beneficiary 
country  exporter  is  not  the  producer  of 
the  article,  that  exporter  may  complete 
and  sign  a  Certificate  of  Origin  on  the 
basis  of: 

(1)  Its  reasonable  reliance  on  the 
producer’s  written  representation  that 
the  article  qualifies  for  preferential 
treatment;  or 

(2)  A  completed  and  signed  Certificate 
of  Origin  for  the  article  voluntarily 
provided  to  the  exporter  by  the 
producer. 

(b)  Form  of  Certificate.  The  Certificate 
of  Origin  referred  to  in  paragraph  (a)  of 
this  section  must  be  in  the  following 
format: 

BILUNG  CODE  4820-02-P 
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Caribbean  Basin  Trade  Partnership  Act 
Textile  Certificate  of  Origin _ 


1.  Exporter  Name  &  Address 

2.  Producer  Name  &  Address 

3.  Importer  Name  &  Address 

6.U.S./Caribbean  Fabric  Producer  Name  &  Address 

4.  Description  of  Article 

5.  Preference 
Group 

7.  U.S./Caribbean  Yam  Producer  Name  &  Address 

8.  U.S.  Thread  Producer  Name  &  Address 

9.  Name  of  Handloomed,  Handmade,  or  Folklore  /Vrticle 

10.  Name  of  Preference  Group  G  Fabric  or  Yam: 

Preference  Groups: 

A:  Apparel  assembled  from  U.S.-formed  and  cut  fabric  from  U.S.  yam  [19  CFR  10.223{aX1)]. 

B:  Apparel  assembled  and  further  processed  from  U.S.-formed  and  cut  fabric  from  U.S.  yam 


[19  CFR  10.223(aX2)]. 

C:  Non-knit  apparel  cut  and  assembled  from  U.S.  fabric  from  U.S.  yam  and  thread.  [19  CFR  10.223(aX3)]. 

D:  Apparel  knit  to  shape  from  U.S.  yam  and  knit  apparel  cut  and  assembled  from  regional  or  U.S. 

fabric  from  U.S.  yam  [19  CFR  10.223(aX4)]. 

E:  Non-undenvear  t-shirts  made  of  regional  fabric  from  U.S.  yam  [19  CFR  10.223(aX5)]. 

F;  Brassieres  cut  and  assembled  in  the  United  States  and/or  one  or  more  CBTPA  beneficiary  countries 
[19  CFR  10.223(aX6)]. 

G:  Apparel  cut  and  assembled  in  one  or  more  CBTPA  beneficiary  countries  from  fabrics  or  yam  not  formed  in 

the  United  States  or  one  or  more  CBTPA  beneficiary  countries  (as  identified  in  NAFTA)  or  designated  as  not 
available  in  commercial  quantities  in  the  United  States  [19  CFR  10.223(aX7)  or  (aX8)]. 

H:  Handloomed,  handmade,  or  folklore  articles  [19  CFR  10.223(aX9)l. 

I:  Luggage  assembled  from  U.S.-fonoed  and  cut  fabric  from  U.S.  yam.  [19  CFR  10.223(aX10)]. 

J:  Luggage  cut  and  assembled  from  U.S.  fabric  from  U.S.  yam  [19  CFR  10.223(aX1 1  )]• 

K:  Knitted  or  crocheted  apparel  cut  and  assembled  from  U.S.  fabric  from  U.S.  yam  and  thread.  [19  CFR 

10.223(aX12)]. 

I  certify  that  the  information  on  this  document  is  complete  and  accurate  and  I  assume  the  responsibility  for 

proving  such  representations.  I  understand  that  I  am  liable  for  any  false  statements  or  material  omissions 

made  on  or  in  connection  with  this  document. 

I  agree  to  maintain,  and  present  upon  request,  documentation  necessary  to  support  this  certificate. 


12.  Authorized  Signature 

13.  Company 

14.  Name  (Print  or  Type) 

15.  Title 

16a.Date(DD/MM/YY) 

IGb.Blanket  Period 

From:  To: 

17.  Telephone  Number 

Facsimile  Number 

BILLING  CODE  4820-02-P 

(c)  Preparation  of  Certificate.  The 
following  rules  will  apply  for  pxuposes 
of  completing  the  Certificate  of  Origin 
set  forth  in  paragraph  (h)  of  this  section: 

(1)  Blocks  1  through  5  pertain  only  to 
the  final  article  exported  to  the  United 


States  for  which  preferential  treatment 
may  be  claimed; 

(2)  Block  1  should  state  the  legal 
name  and  address  (including  country)  of 
the  exporter; 

(3)  Block  2  should  state  the  legal 
name  and  address  (including  country)  of 


the  producer.  If  there  is  more  than  one 
producer,  attach  a  list  stating  the  legal 
name  and  address  (including  country)  of 
all  additional  producers.  If  this 
information  is  confidential,  it  is 
acceptable  to  state  “available  to 
Customs  upon  request”  in  block  2.  If  the 
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producer  and  the  exporter  are  the  same, 
state  “scune”  in  block  2; 

(4)  Block  3  should  state  the  legal 
name  and  address  (including  country)  of 
the  importer; 

(5)  Block  4  should  provide  a  full 
description  of  each  article.  The 
description  should  be  sufficient  to  relate 
it  to  the  invoice  description  and  to  the 
description  of  the  article  in  the 
international  Harmonized  System. 
Include  the  invoice  number  as  shown 
on  the  commercial  invoice  or,  if  the 
invoice  number  is  not  known,  include 
another  imique  reference  nvunber  such 
as  the  shipping  order  number; 

(6)  In  block  5,  insert  the  letter  that 
designates  the  preference  group  which 
applies  to  the  article  according  to  the 
description  contained  in  the  CFR 
provision  cited  on  the  Certificate  for 
that  group; 

(7)  Blocks  6  through  10  must  be 
completed  only  when  the  block  in 
question  calls  for  information  that  is 
relevant  to  the  preference  group 
identihed  in  block  5; 

(8)  Block  6  should  state  the  legal 
name  and  address  (including  country)  of 
the  fabric  producer; 

(9)  Block  7  should  state  the  legal 
name  and  address  (including  country)  of 
the  yam  producer; 

(10)  Block  8  should  state  the  legal 
name  and  address  (including  country)  of 
the  threa4  producer; 

(11)  Block  9  should  state  the  name  of 
the  folklore  article  or  should  state  that 
the  article  is  handloomed  or  handmade; 

(12)  Block  10,  which  should  be 
completed  only  when  preference  group 
“G”  is  inserted  in  block  5,  should  state 
the  name  of  the  fabric  or  yam  that  is  not 
formed  in  the  United  States  or  a  CBTPA 
beneficiary  coimtry  or  that  is  not 
available  in  commercial  quantities  in 
the  United  States; 

(13)  Block  16a  should  reflect  the  date 
on  which  the  Certificate  was  completed 
and  signed; 

(14)  Block  16b  should  be  completed  if 
the  Certificate  is  intended  to  cover 
multiple  shipments  of  identical  articles 
as  described  in  block  4  that  are 
imported  into  the  United  States  during 
a  specified  period  of  up  to  one  year  (see 
§  10.226(b)(4)(ii)).  The  “fi-om”  date  is 
the  date  on  which  the  Certificate 
became  applicable  to  the  article  covered 
by  the  blanket  Certificate  (this  date  may 
be  prior  to  the  date  reflected  in  block 
16a).  The  “to”  date  is  the  date  on  which 
the  blanket  period  expires;  and 

(15)  The  Certificate  may  be  printed 
and  reproduced  locally.  If  more  space  is 
needed  to  complete  the  Certificate, 
attach  a  continuation  sheet. 


§  10.225  Filing  of  claim  for  preferential 
treatment. 

(a)  Declaration.  In  connection  with  a 
claim  for  preferential  treatment  for  a 
textile  or  apparel  article  described  in 

§  10.223,  the  importer  must  make  a 
written  declaration  that  the  article 
qualifies  for  that  treatment.  In  the  case 
of  an  article  described  in  §  10.223(a)(1) 
or  (a)(10),  the  written  declaration  should 
be  made  by  including  on  the  entry 
summary,  or  equivalent  dociunentation, 
the  symbol  “R”  as  a  prefix  to  the 
subheading  within  Chapter  98  of  the 
HTSUS  under  which  the  article  is 
classified,  and,  in  the  case  of  any  article 
described  in  §  10.223(a)(2)  through  (a)(9) 
and  (a)(ll),  the  inclusion  on  the  entry 
smnmary,  or  equivalent  documentation, 
of  the  subheading  within  Chapter  98  of 
the  HTSUS  under  which  the  article  is 
classified  will  constitute  the  written 
declaration.  Except  in  any  of  the 
circumstances  described  in 
§  10.226(d)(1),  the  declaration  required 
under  this  paragraph  must  be  based  on 
an  original  Certificate  of  Origin  that  has 
been  completed  and  properly  executed 
in  accordance  with  §  10.224,  that  covers 
the  article  being  imported,  and  that  is  in 
the  possession  of  the  importer. 

(b)  Corrected  declaration.  If,  after 
making  the  declaration  required  imder 
paragraph  (a)  of  this  section,  the 
importer  has  reason  to  believe  that  a 
Certificate  of  Origin  on  which  a 
declaration  was  based  contains 
information  that  is  not  correct,  the 
importer  must  within  30  calendar  days 
after  the  date  of  discovery  of  the  error 
make  a  corrected  declaration  and  pay 
any  duties  that  may  be  due.  A  corrected 
declaration  will  be  effected  by 
submission  of  a  letter  or  other  written 
statement  to  the  Customs  port  where  the 
declaration  was  originally  filed. 

§  10.226  Maintenance  of  records  and 
submission  of  Certificate  by  importer. 

(a)  Maintenance  of  records.  Each 
importer  claiming  preferential  treatment 
for  an  article  imder  §  10.225  must 
maintain  in  the  United  States,  in 
accordance  with  the  provisions  of  part 
163  of  this  chapter,  all  records  relating 
to  the  importation  of  the  article.  Those 
records  must  include  the  original 
Certificate  of  Origin  referred  to  in 

§  10.225(a)  and  any  other  relevant 
docxunents  or  other  records  as  specified 
in  §  163.1(a)  of  this  chapter. 

(b)  Submission  of  Certificate.  An 
importer  who  claims  preferential 
treatment  on  a  textile  or  apparel  article 
xmder  §  10.225(a)  must  provide,  at  the 
request  of  the  port  director,  a  copy  of 
the  Certificate  of  Origin  pertaining  to 
the  article.  A  Certificate  of  Origin 


submitted  to  Customs  imder  this 
paragraph: 

(1)  Must  be  in  writing  or  must  be 
transmitted  electronically  pursuant  to 
any  electronic  data  interchange  system 
authorized  by  Customs  for  that  purpose; 

(2)  Must  be  signed  by  the  exporter  or 
by  the  exporter’s  authorized  agent 
having  knowledge  of  the  relevant  facts; 

(3)  Must  be  completed  either  in  the 
English  language  or  in  the  language  of 
the  country  firom  which  the  article  is 
exported.  If  the  Certificate  is  completed 
in  a  language  other  than  English,  the 
importer  must  provide  to  Customs  upon 
request  a  written  English  translation  of 
the  Certificate;  and 

(4)  May  be  applicable  to: 

(i)  A  single  importation  of  an  article 
into  the  United  States,  including  a 
single  shipment  that  results  in  the  filing 
of  one  or  more  entries  and  a  series  of 
shipments  that  resiilts  in  the  filing  of 
one  entry;  or 

(ii)  Multiple  importations  of  identical 
articles  into  the  United  States  that  occur 
within  a  specified  blanket  period,  not  to 
exceed  12  months,  set  out  in  the 
Certificate  by  the  exporter.  For  purposes 
of  this  paragraph  and  §  10.224(c)(14), 
“identical  articles”  means  articles  that 
are  the  same  in  all  material  respects, 
including  physical  characteristics, 
quality,  and  reputation. 

(c)  Correction  and  nonacceptance  of 
Certificate.  If  the  port  director 
determines  that  a  Certificate  of  Origin  is 
illegible  or  defective  or  has  not  been 
completed  in  accordance  with 
paragraph  (b)  of  this  section,  the 
importer  will  be  given  a  period  of  not 
less  than  five  working  days  to  submit  a 
corrected  Certificate.  A  Certificate  will 
not  be  accepted  in  connection  with 
subsequent  importations  during  a 
period  referred  to  in  paragraph  (b)(4)(ii) 
of  this  section  if  the  port  director 
determined  that  a  previously  imported 
identical  article  covered  by  the 
Certificate  did  not  qualify  for 
preferential  treatment. 

(d)  Certificate  not  required — (1) 
General.  ESccept  as  otherwise  provided 
in  peiragraph  (d)(2)  of  this  section,  an 
importer  is  not  required  to  have  a 
Certificate  of  Origin  in  his  possession 
for: 

(i)  An  importation  of  an  article  for 
which  the  port  director  has  in  writing 
waived  the  requirement  for  a  Certificate 
of  Origin  because  the  port  director  is 
otherwise  satisfied  that  the  article 
qualifies  for  preferential  treatment; 

(ii)  A  non-commercial  importation  of 
an  article;  or 

(iii)  A  conunercial  importation  of  an 
article  whose  value  does  not  exceed  US 
$2,500,  provided  that,  imless  waived  by 
the  port  director,  the  producer,  exporter. 
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importer  or  authorized  agent  includes 
on,  or  attaches  to,  the  invoice  or  other 
document  accompanying  the  shipment 
the  following  signed  statement: 

I  hereby  certify  that  the  article  covered  by 
this  shipment  qualifies  for  preferential 
treatment  under  the  CBTPA. 

Check  One: 

(  )  Producer 
(  )  Exporter 
(  )  Importer 
(  )  Agent 

Name 

Title 

Address 

Signature  and  Date 

(2)  Exception.  If  the  port  director 
determines  that  an  importation 
described  in  paragraph  (d)(1)  of  this 
section  forms  part  of  a  series  of 
importations  that  may  reasonably  be 
considered  to  have  been  undertaJcen  or 
arranged  for  the  piupose  of  avoiding  a 
Certificate  of  Origin  requirement  under 
§§  10.224  through  10.226,  the  port 
director  will  notify  the  importer  in 
writing  that  for  that  importation  the 
importer  must  have  in  his  possession  a 
valid  Certificate  of  Origin  to  support  the 
claim  for  preferential  treatment.  The 
importer  will  have  30  calendar  days 
from  the  date  of  the  written  notice  to 
obtain  a  valid  Certificate  of  Origin,  and 
a  failme  to  timely  obtain  the  Certificate 
of  Origin  will  result  in  denial  of  the 
claim  for  preferential  treatment.  For 
piuposes  of  this  paragraph,  a  “series  of 
importations”  means  two  or  more 
entries  covering  articles  arriving  on  the 
same  day  from  the  same  exporter  and 
consigned  to  the  same  person. 

§  1 0.227  Verification  and  justification  of 
claim  for  preferential  treatment. 

(a)  Verification  by  Customs.  A  claim 
for  preferential  treatment  made  under 
§  10.225,  including  any  statements  or 
other  information  contained  on  a 
Certificate  of  Origin  submitted  to 
Customs  under  §  10.226,  will  be  subject 
to  whatever  verification  the  port 
director  deems  necessary.  In  the  event 
that  the  port  director  for  any  reason  is 
prevented  from  verifying  the  claim,  the 
port  director  may  deny  the  claim  for 
preferential  treatment.  A  verification  of 
a  claim  for  preferential  treatment  may 
involve,  but  need  not  be  limited  to,  a 
review  of: 

(1)  All  records  required  to  be  made, 
kept,  and  made  available  to  Customs  by 
the  importer  or  any  other  person  under 
part  163  of  this  chapter; 

(2)  Dociunentation  and  other 
information  in  a  CBTPA  beneficiary 


coimtry  regarding  the  country  of  origin 
of  an  article  and  its  constituent 
materials,  including,  but  not  limited  to, 
production  records,  information  relating 
to  the  place  of  production,  the  number 
and  identification  of  the  types  of 
machinery  used  in  production,  and  the 
number  of  workers  employed  in 
pjoduction;  and 

(3)  Evidence  in  a  CBTPA  beneficiary 
country  to  document  the  use  of  U.S. 
materials  in  the  production  of  the  article 
in  question,  such  as  purchase  orders, 
invoices,  bills  of  lading  and  other 
shipping  documents,  and  customs 
import  and  clearance  documents. 

(b)  Importer  requirements.  In  order  to 
make  a  claim  for  preferential  treatment 
under  §  10.225,  the  importer: 

(1)  Must  have  records  that  explain 
how  the  importer  came  to  the 
conclusion  that  the  textile  or  apparel 
article  qualifies  for  preferential 
treatment.  Those  records  must  include 
documents  that  support  a  claim  that  the 
article  in  question  qualifies  for 
preferential  treatment  because  it  is 
specifically  described  in  one  of  the 
provisions  under  §  10.223(a).  If  the 
importer  is  claiming  that  the  article 
incorporates  fabric  or  yam  that  was 
wholly  formed  in  the  United  States,  the 
importer  must  have  records  that  identify 
the  U.S.  producer  of  the  fabric  or  yam. 

A  properly  completed  Certificate  of 
Origin  in  the  form  set  forth  in 

§  10.224(b)  is  a  record  that  would  serve 
these  purposes; 

(2)  Must  establish  emd  implement 
internal  controls  which  provide  for  the 
periodic  review  of  the  accuracy  of  the 
Certificates  of  Origin  or  other  records 
referred  to  in  paragraph  (b)(1)  of  this 
section; 

(3)  Must  have  shipping  papers  that 
show  how  the  article  moved  from  the 
CBTPA  beneficiary  country  to  the 
United  States.  If  the  imported  article 
was  shipped  through  a  coimtry  other 
than  a  CBTPA  beneficiary  coimtry  and 
the  invoices  and  other  documents  from 
the  CBTPA  beneficiary  country  do  not 
show  the  United  States  as  the  final 
destination,  the  importer  also  must  have 
documentation  that  demonstrates  that 
the  conditions  set  forth  in 

§  10.223(c)(3)(i)  through  (iii)  were  met; 
and 

(4)  Must  be  prepared  to  explain,  upon 
request  from  Customs,  how  the  records 
and  internal  controls  referred  to  in 
paragraphs  (b)(1)  through  (b)(3)  of  this 
section  justify  the  importer’s  claim  for 
preferential  treatment. 

9.  Part  10  is  amended  by  adding  a 
new  center  heading  followed  by  new 
§§  10.231  through  10.237  to  read  as 
follows: 


Non-Textile  Articles  Under  the  United 
States-Caribbean  Basin  Trade 
Partnership  Act 

Sec. 

10.231  Applicability. 

10.232  Definitions. 

10.233  Articles  eligible  for  preferential  tariff 
treatment. 

10.234  Certificate  of  Origin. 

10.235  Filing  of  claim  for  preferential  tariff 
treatment. 

10.236  Maintenance  of  records  and 
submission  of  Certificate  by  importer. 

10.237  Verification  and  justification  of 
claim  for  preferential  tariff  treatment. 

Non-Textile  Articles  Under  the  United 
States-Caribbean  Basin  Trade 
Partnership  Act 

§10.231  Applicability. 

Title  II  of  Public  Law  106-200  (114 
Stat.  251),  entitled  the  United  States- 
Caribbean  Trade  Partnership  Act 
(CBTPA),  amended  section  213(b)  of  the 
Caribbean  Basin  Economic  Recovery  Act 
■(the  CBERA,  19  U.S.C.  2701-2707)  to 
authorize  the  President  to  extend 
additional  trade  benefits  to  countries 
that  have  been  designated  as  beneficiary 
countries  under  the  CBERA.  Section 
213(b)(3)  of  the  CBERA  (19  U.S.C. 
2703(b)(3))  provides  for  special 
preferential  tariff  treatment  of  certain 
non-textile  articles  that  are  otherwise 
excluded  from  duty-free  treatment 
imder  the  CBERA.  The  provisions  of 
§§  10.231-10.237  of  this  part  set  forth 
the  legal  requirements  and  procedures 
that  apply  for  purposes  of  obtaining 
preferential  tariff  treatment  pursuant  to 
CBERA  section  213(b)(3). 

§  1 0.232  Definitions. 

When  used  in  §§  10.231  through 
10.237,  the  following  terms  have  the 
meanings  indicated: 

CBERA.  “CBERA”  means  the 
Caribbean  Basin  Economic  Recovery 
Act,  19  U.S.C.  2701-2707. 

CBTPA  beneficiary  country.  “CBTPA 
beneficiary  country”  means  a 
beneficiary  coimhy”  as  defined  in 
§  10.191(b)(1)  for  purposes  of  the 
CBERA  which  the  President  also  has 
designated  as  a  beneficiary  country  for 
purposes  of  preferential  duty  treatment 
of  articles  under  19  U.S.C.  2703(b)(3). 

CBTPA  originating  good.  “CBTPA 
originating  good”  means  a  good  that 
meets  the  rules  of  origin  for  a  good  as 
set  forth  in  Genered  Note  12,  HTSUS, 
and  in  the  appendix  to  part  181  of  this 
chapter  and  as  applied  under 
§  10.233(h). 

HTSUS.  “HTSUS”  means  the 
Harmonized  Tariff  Schedule  of  the 
United  States. 

NAFTA.  “NAFTA”  means  the  North 
American  Free  Trade  Agreement 
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entered  into  by  the  United  States, 

Canada,  and  Mexico  on  December  17, 
1992. 

Preferential  tariff  treatment. 
“Preferential  tariff  treatment”  when 
used  with  reference  to  an  imported 
article  means  entry,  or  withdrawal  from 
warehouse  for  consumption,  in  the 
customs  territory  of  the  United  States 
with  duty  and  other  tariff  treatment  that 
is  identical  to  the  tariff  treatment  that 
would  be  accorded  at  that  time  under 
Annex  302.2  of  the  NAFTA  to  an 
imported  article  described  in  the  same 
8-digit  subheading  of  the  HTSUS  that  is 
a  good  of  Mexico. 

§  1 0.233  Articles  eligible  for  preferential 
tariff  treatment. 

(a)  General.  The  preferential  tariff 
treatment  referred  to  in  §  10.231  applies 
to  any  of  the  following  articles, 
provided  that  the  article  in  question  is 

a  CBTPA  originating  good,  is  imported 
directly  into  the  customs  territory  of  the 
United  States  from  a  CBTPA  heneficiary 
country,  and  is  not  accorded  duty-free 
treatment  imder  U.S.  Note  2(b), 
Subchapter  H,  Chapter  98,  HTSUS  (see 
§10.26): 

(1)  Footwear  not  designated  on 
August  5, 1983,  as  eligible  articles  for 
the  purpose  of  the  Generalized  System 
of  Preferences  under  Title  V,  Trade  Act 
of  1974,  as  amended  (19  U.S.C.  2461 
through  2467); 

(2)  Tima,  prepared  or  preserved  in 
any  manner,  in  airtight  containers; 

(3)  Petroleum,  or  any  product  derived 
from  petroleum,  provided  for  in 
headings  2709  and  2710  of  the  HTSUS; 

(4)  Watches  and  watch  parts 
(including  cases,  bracelets,  and  straps), 
of  whatever  type  including,  but  not 
limited  to,  mechanical,  quartz  digital  or 
quartz  analog,  if  those  watches  or  watch 
parts  contain  any  material  which  is  the 
product  of  any  country  with  respect  to 
which  HTSUS  column  2  rates  of  duty 
apply;  and 

(5)  Articles  to  which  reduced  rates  of 
duty  apply  under  §  10.198a,  except  as 
otherwise  provided  in  paragraph  (c)  of 
this  section. 

(b)  Application  of  NAFTA  rules  of 
origin.  In  determining  whether  an  article 
is  a  CBTPA  originating  good  for 
purposes  of  paragraph  (a)  of  this  section, 
application  of  the  provisions  of  General 
Note  12  of  the  HTSUS  and  the  appendix 
to  part  181  of  this  chapter  will  be 
subject  to  the  following  rules: 

(1)  No  country  other  than  the  United 
States  and  a  CBTPA  beneficiary  country 
may  be  treated  as  being  a  party  to  the 
NAFTA; 

(2)  Any  reference  to  trade  between  the 
United  States  and  Mexico  will  be 
deemed  to  refer  to  trade  between  the 


United  States  and  a  CBTPA  beneficiary 
country; 

(3)  Any  reference  to  a  party  will  be 
deemed  to  refer  to  a  CBTPA  beneficiary 
country  or  the  United  States;  and 

(4)  Any  reference  to  parties  will  be 
deemed  to  refer  to  any  combination  of 
CBTPA  beneficiary  countries  or  to  the 
United  States  and  one  or  more  CBTPA 
beneficiary  countries  (or  any 
combination  involving  the  United  States 
and  CBTPA  beneficiary  countries). 

(c)  Duty  reductions  for  leather-related 
articles.  If,  after  it  is  determined  that  an 
article  described  in  paragraph  (a)(5)  of 
this  section  qualifies  as  a  CBTPA 
originating  good  and  is  eligible  for 
preferentid  tariff  treatment  under  this 
section,  it  is  determined  that  the  article 
in  question  also  would  otherwise 
qujdify  for  a  reduced  rate  of  duty  under 
§  10.198a  and  that  reduced  rate  of  duty 
is  lower  than  the  rate  of  duty  that  would 
apply  under  this  section,  that  lower  rate 
of  duty  will  apply  to  the  article  for 
purposes  of  preferential  tariff  treatment 
under  this  section. 

(d)  Imported  directly  defined.  For 
purposes  of  paragraph  (a)  of  this  section, 
the  words  “imported  directly”  mean: 

(1)  Direct  shipment  firom  any  CBTPA 
beneficiary  country  to  the  United  States 
without  passing  through  the  territory  of 
any  country  that  is  not  a  CBTPA 
beneficiary  country; 

(2)  If  the  shipment  is  from  any  CBTPA 
beneficiary  country  to  the  United  States 
through  the  territory  of  any  country  that 
is  not  a  CBTPA  beneficiary  country,  the 
articles  in  the  shipment  do  not  enter 
into  the  commerce  of  any  country  that 
is  not  a  CBTPA  beneficiary  country 
while  en  route  to  the  United  States  and 
the  invoices,  bills  of  lading,  and  other 
shipping  documents  show  the  United 
States  as  the  final  destination;  or 

(3)  If  the  shipment  is  from  any  CBTPA 
beneficiary  coimtry  to  the  United  States 
through  the  territory  of  any  country  that 
is  not  a  CBTPA  beneficiary  country,  and 
the  invoices  and  other  documents  do 
not  show  the  United  States  as  the  final 
destination,  the  articles  in  the  shipment 
upon  arrival  in  the  United  States  are 
imported  directly  only  if  they: 

(i)  Remained  under  the  control  of  the 
customs  authority  of  the  intermediate 
country; 

(ii)  Did  not  enter  into  the  commerce 
of  the  intermediate  country  except  for 
the  purpose  of  sale  other  than  at  retail, 
and  the  port  director  is  satisfied  that  the 
importation  results  from  the  original 
commercial  transaction  between  the 
importer  and  the  producer  or  the 
producer’s  sales  agent;  and 

(iii)  Were  not  subjected  to  operations 
other  than  loading  or  unloading,  and 


other  activities  necessary  to  preserve  the 
articles  in  good  condition. 

§  1 0.234  Certificate  of  Origin. 

A  Certificate  of  Origin  as  specified  in 
§  10.236  must  be  employed  to  certify 
that  an  article  described  in 
§  10.233(a)(1)  through  (5)  being  exported 
from  a  CBTPA  beneficiary  country  to 
the  United  States  qualifies  for  the 
preferential  tariff  treatment  referred  to 
in  §  10.231.  The  Certificate  of  Origin 
must  be  prepared  by  the  exporter  in  the 
CBTPA  beneficiary  country.  Where  the 
CB'FPA  beneficiary  coimtj^  exporter  is 
not  the  producer  of  the  article,  that 
exporter  may  complete  and  sign  a 
Certificate  of  Origin  on  the  basis  of: 

(a)  Its  reasonable  reliance  on  the 
producer’s  written  representation  that 
the  article  qualifies  for  preferential  tariff 
treatment;  or 

(b)  A  completed  and  signed  Certificate 
of  Origin  for  the  article  voluntarily 
provided  to  the  exporter  by  the 
producer. 

§  1 0.235  Filing  of  claim  for  preferential 
tariff  treatment. 

(a)  Declaration.  In  connection  with  a 
claim  for  preferential  tariff  treatment  for 
an  article  described  in  §  10.233(a)(1) 
through  (5),  the  importer  must  make  a 
written  declaration  that  the  article 
qualifies  for  that  treatment.  The  written 
declaration  should  be  made  by 
including  on  the  entry  summary,  or 
equivalent  documentation,  the  symbol 
“R”  as  a  prefix  to  the  subheading  of  the 
HTSUS  under  which  the  article  in 
question  is  classified.  Except  in  any  of 
the  circumstances  described  in 

§  10.236(d)(1),  the  declaration  required 
under  this  paragraph -must  be  based  on 
a  complete  and  properly  executed 
original  Certificate  of  Origin  that  covers 
the  article  being  imported  and  that  is  in 
the  possession  of  the  importer. 

(b)  Corrected  declaration.  If,  after 
making  the  declaration  required  under 
paragraph  (a)  of  this  section,  the 
importer  has  reason  to  believe  that  a 
Certificate  of  Origin  on  which  a 
declaration  was  based  contains 
information  that  is  not  correct,  the 
importer  must  within  30  calendar  days 
after  the  date  of  discovery  of  the  error 
make  a  corrected  declaration  and  pay 
any  duties  that  may  be  due.  A  corrected 
declaration  will  be  effected  by 
submission  of  a  letter  or  other  written 
statement  to  the  Customs  port  where  the 
declaration  was  originally  filed. 

§  1 0.236  Maintenance  of  records  and 
submission  of  Certificate  by  importer. 

(a)  Maintenance  of  records.  Each 
importer  claiming  preferential  tariff 
treatment  for  an  article  under  §  10.235 
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must  maintain  in  the  United  States,  in 
accordance  with  the  provisions  of  part 
163  of  this  chapter,  all  records  relating 
to  the  importation  of  the  article.  Those 
records  must  include  the  original 
Certificate  of  Origin  referred  to  in 
§  10.235(a)  and  any  other  relevant 
docmnents  or  other  records  as  specified 
in  §  163.1(a)  of  this  chapter. 

(h)  Submission  of  Certificate.  An 
importer  who  claims  preferential  tariff 
treatment  on  em  article  imder  §  10.235(a) 
must  provide,  at  the  request  of  the  port 
director,  a  copy  of  the  Certificate  of 
Origin  pertaining  to  the  article.  A 
Certificate  of  Origin  submitted  to 
Customs  under  this  paragraph: 

(1)  Must  be  on  Customs  Form  450, 
including  privately-printed  copies  of 
that  Form,  or,  as  an  alternative  to 
Customs  Form  450,  in  an  approved 
computerized  format  or  other  medium 
or  format  as  is  approved  by  the  Office 
of  Field  Operations,  U.S.  Customs 
Service,  Washington,  DC  20229.  An 
alternative  format  must  contain  the 
same  information  emd  certification  set 
forth  on  Customs  Form  450; 

(2)  Must  be  signed  by  the  exporter  or 
by  the  exporter’s  authorized  agent 
having  knowledge  of  the  relevant  facts; 

(3)  Must  be  completed  either  in  the 
English  language  or  in  the  language  of 
the  country  from  which  the  article  is 
exported.  If  the  Certificate  is  completed 
in  a  language  other  than  English,  the 
importer  must  provide  to  Customs  upon 
request  a  written  English  translation  of 
the  Certificate;  and 

(4)  May  be  applicable  to: 

(i)  A  single  importation  of  an  article 
into  the  United  States,  including  a 
single  shipment  that  results  in  the  filing 
of  one  or  more  entries  and  a  series  of 
shipments  that  results  in  the  filing  of 
one  entry;  or 

(ii)  Multiple  importations  of  identical 
articles  into  the  United  States  that  occur 
within  a  specified  period,  not  to  exceed 
12  months,  set  out  in  the  Certificate  by 
the  exporter. 

(c)  Correction  and  nonacceptance  of 
Certificate.  If  the  port  director 
determines  that  a  Certificate  of  Origin  is 
illegible  or  defective  or  has  not  been 
completed  in  accordance  with 
paragraph  (b)  of  this  section,  the 
importer  will  be  given  a  period  of  not 
less  than  five  working  days  to  submit  a 
corrected  Certificate.  A  Certificate  will 
not  be  accepted  in  coimection  with 
subsequent  importations  during  a 
period  referred  to  in  paragraph  (b)(4)(ii) 
of  this  section  if  the  port  director 
determined  that  a  previously  imported 
identical  article  covered  by  the 
Certificate  did  not  qualify  for 
preferential  treatment. 


(d)  Certificate  not  required — (1) 
General,  ^cept  as  otherwise  provided 
in  paragraph  (d)(2)  of  this  section,  an 
importer  is  riot  required  to  have  a 
Certificate  of  Origin  in  his  possession 
for: 

(i)  An  importation  of  an  article  for 
which  the  port  director  has  in  writing 
waived  the  requirement  for  a  Certificate 
of  Origin  because  the  port  director  is 
otherwise  satisfied  that  the  article 
qualifies  for  preferential  tariff  treatment; 

(ii)  A  non-commercial  importation  of 
an  article;  or 

(iii)  A  commercial  importation  of  an 
article  whose  value  does  not  exceed 
US$2,500,  provided  that,  unless  waived 
by  the  port  director,  the  producer, 
exporter,  importer  or  auAorized  agent 
includes  on,  or  attaches  to,  the  invoice 
or  other  document  accompanying  the 
shipment  the  following  signed 
statement: 

I  hereby  certify  that  the  article  covered  by 
this  shipment  qualifies  for  preferential  tariff 
treatment  under  the  CBTPA. 

Check  One: 

(  )  Producer 
(  )  Exporter 
(  )  Importer 
(  )  Agent 


Name 


Title 


Address 


Signature  and  Date 

(2)  Exception.  If  the  port  director 
determines  that  an  importation 
described  in  paragraph  (d)(1)  of  this 
section  forms  part  of  a  series  of 
importations  that  may  reasonably  be 
considered  to  have  been  undertaken  or 
arranged  for  the  purpose  of  avoiding  a 
Certificate  of  Origin  requirement  under 
§§  10.234  through  10.236,  the  port 
director  will  notify  the  importer  in 
writing  that  for  that  importation  the 
importer  must  have  in  his  possession  a 
valid  Certificate  of  Origin  to  support  the 
claim  for  preferential  tariff  treatment. 
The  importer  will  have  30  calendar  days 
firom  the  date  of  the  written  notice  to 
obtain  a  valid  Certificate  of  Origin,  and 
a  failure  to  timely  obtain  the  Certificate 
of  Origin  will  result  in  denial  of  the 
claim  for  preferential  tariff  treatment. 
For  purposes  of  this  paragraph,  a  “series 
of  importations”  means  two  or  more 
entries  covering  articles  arriving  on  the 
same  day  from  the  same  exporter  and 
consigned  to  the  same  person. 

§  10.237  Verification  and  justification  of 
ciaim  for  preferential  tariff  treatment. 

(a)  Verification  by  Customs.  A  claim 
for  preferential  tariff  treatment  made 
imder  §  10.235,  including  any 


statements  or  other  information 
contained  on  a  Certificate  of  Origin 
submitted  to  Customs  imder  §  10.236, 
will  be  subject  to  whatever  verification 
the  port  director  deems  necessary.  In  the 
event  that  the  port  director  for  any 
reason  is  prevented  from  verifying  the 
claim,  the  port  director  may  deny  the 
claim  for  preferential  tariff  treatment.  A 
verification  of  a  claim  for  preferential 
tariff  treatment  may  involve,  but  need 
not  be  limited  to,  a  review  of: 

(1)  All  records  required  to  be  made, 
kept,  and  made  available  to  Customs  by 
the  importer  or  any  other  person  under 
part  163  of  this  chapter; 

(2)  Documentation  and  other 
information  in  a  CBTPA  beneficiary 
country  regarding  the  coimtry  of  origin 
of  an  article  and  its  constituent 
materials,  including,  but  not  limited  to, 
production  records,  information  relating 
to  the  place  of  production,  the  number 
and  identification  of  the  types  of 
machinery  used  in  production,  and  the 
number  of  workers  employed  in 
production;  and 

(3)  Evidence  in  a  CBTPA  beneficiary 
country  to  document  the  use  of  U.S. 
materials  in  the  production  of  the  article 
in  question,  such  as  purchase  orders, 
invoices,  bills  of  lading  and  other 
shipping  documents,  and  customs 
import  and  clearance  documents. 

(h)  Importer  requirements.  In  order  to 
make  a  claim  for  preferentied  tariff 
treatment  under  §  10.235,  the  importer: 

(1)  Must  have  records  that  explain 
how  the  importer  came  to  the 
conclusion  that  the  article  qualifies  for 
preferential  tariff  treatment.  Those 
records  must  include  documents  that 
support  a  claim  that  the  article  in 
question  qualifies  for  preferential  tariff 
treatment  because  it  meets  the 
applicable  rule  of  origin  set  forth  in 
General  Note  12,  HTSUS,  and  in  the 
appendix  to  part  181  of  this  chapter.  A 
properly  completed  Certificate  of  Origin 
in  the  form  prescribed  in  §  10.236(b)  is 
a  record  that  would  serve  this  purpose; 

(2)  Must  establish  and  implement 
internal  controls  which  provide  for  the 
periodic  review  of  the  accuracy  of  the 
Certificate  of  Origin  or  other  records 
referred  to  in  paragraph  (b)(1)  of  this 
section; 

(3)  Must  have  shipping  papers  that 
show  how  the  article  moved  from  the 
CBTPA  beneficiary  country  to  the 
United  States.  If  the  imported  article 
was  shipped  through  a  coimtry  other 
than  a  CBTPA  beneficiary  country  and 
the  invoices  and  other  documents  from 
the  CBTPA  beneficiary  country  do  not 
show  the  United  States  as  the  final 
destination,  the  importer  also  must  have 
documentation  that  demonstrates  that 
the  conditions  set  forth  in 
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§  10.233(d){3)(i)  through  (iii)  were  met; 
and 

(4)  Must  be  prepared  to  explain,  upon 
request  from  Customs,  how  the  records 
and  internal  controls  referred  to  in 
paragraphs  (b)(1)  through  (b)(3)  of  this 
section  justify  the  importer’s  claim  for 
preferential  tariff  treatment. 

PART  163— RECORDKEEPING 

1.  The  authority  citation  for  Part  163 
continues  to  read  as  follows: 


Authority:  5  U.S.C.  301;  19  U.S.C.  66, 

1484, 1508, 1509,  1510, 1624. 

2.  The  Appendix  to  Part  163  is 
amended  by  adding  two  new  listings 
xmder  section  IV  in  numerical  order  to 
read  as  follows: 

Appendix  to  Part  163 — Interim  (a)(1)(A) 
List 

***** 

IV.  *  *  * 


§  1 0.226  CBTPA  Textile  Certificate  of 
Origin  and  supporting  records 

§  1 0.236  CBTPA  Non-textHe  Certificate  of 
Origin  and  supporting  records 
***** 

Raymond  W.  Kelly, 

Commissioner  of  Customs. 

Approved:  September  29,  2000. 

Timothy  E.  Skud, 

Acting  Depu  ty  Assistan  t  Secretary  of  the 
Treasury. 

[FR  Doc.  00-25517  Filed  10-2-00;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

19CFR  Parts  10  and  163 

rr.D.  00-67] 

RIN  1515-AC72 

African  Growth  and  Opportunity  Act 
and  Generalized  System  of 
Preferences 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 

ACTION:  Interim  regulations;  solicitation 
of  comments. 

SUMMARY:  This  document  sets  forth 
interim  amendments  to  the  Customs 
Regulations  to  implement  the  trade 
benefit  provisions  for  suh-Saharan 
Africa  contained  in  Title  I  of  the  Trade 
and  Development  Act  of  2000.  The  trade 
benefits  imder  Title  I,  also  referred  to  as 
the  African  Growth  and  Opportunity 
Act  (the  AGO  A),  apply  to  sub-Saharan 
African  coimtries  designated  by  the 
President  and  involve;  The  extension  of 
duty-fi^e  treatment  under  the 
Generalized  System  of  Preferences 
(GSP)  to  non-textile  articles  normally 
excluded  firom  GSP  duty-free  treatment 
that  are  not  import-sensitive;  and  the 
entry  of  specific  textile  and  apparel 
articles  free  of  duty  and  free  of  any 
quantitative  limits.  The  regulatory 
amendments  contained  in  this 
document  reflect  and  clarify  the 
statutory  standards  for  preferential 
treatment  vmder  the  AGOA  and  also 
include  specific  documentary, 
procedural  and  other  related 
requirements  that  must  be  met  in  order 
to  obtain  that  treatment.  Finally,  this 
document  also  includes  some  interim 
amendments  to  the  existing  Customs 
Regiilations  implementing  the  GSP  to 
conform  those  regulations  to  previous 
amendments  to  the  GSP  statute. 

DATES:  Interim  rule  effective  October  1, 
2000;  comments  must  he  submitted  by 
December  4,  2000. 

ADDRESSES:  Written  comments  may  be 
addressed  to,  and  inspected  at,  the 
Regidations  Branch,  U.S.  Customs 
Service,  1300  Peimsylvania  Avenue, 
N.W.,  3rd  Floor,  Washington,  DC  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 

Operational  issues:  Cathy  Sauceda, 
Office  of  Field  Operations  (202-927- 
4198). 

Legal  issues  regarding  textiles: 

Cynthia  Reese,  Office  of  Regulations  and 
Rulings  (202-927-1361). 

Other  legal  issues:  Craig  Walker, 

Office  of  Regulations  and  Rulings  (202- 
927-1116). 

SUPPLEMENTARY  INFORMATION: 


Background 

Afirican  Growth  and  Opportunity  Act 

On  May  18,  2000,  President  Clinton 
signed  into  law  the  Trade  and 
Development  Act  of  2000  (the  “Act”), 
Public  Law  106-200, 114  Stat.  251.  Title 
I  of  the  Act  concerns  the  extension  of 
certain  trade  benefits  to  sub-Saharan 
Africa  and  is  referred  to  in  the  Act  as 
the  “Afirican  Growth  and  Opportunity 
Act”  (the  “AGOA”). 

Subtitle  A  of  Title  I  of  the  Act 
concerns  trade  policy  for  sub-Saharan 
Africa.  Subtitle  A  is  codified  at  19 
U.S.C.  3701-3706  and  includes  section 
104  (19  U.S.C.  3703)  which  (1) 
authorizes  the  President  to  designate  a  • 
sub-Saharan  African  country  as  an 
“eligible”  sub-Saharan  African  coimtry 
if  the  President  determines  that  the 
coimtry  meets  specified  eligibility 
requirements  and  (2)  requires  that  the 
President  terminate  a  designation  if  the 
President  determines  that  an  eligible 
country  is  not  making  continual 
progress  in  meeting  those  requirements. 
Subtitle  A  also  includes  section  107  (19 
U.S.C.  3706)  which,  for  purposes  of 
Title  I,  defines  the  terms  “sub-Saharan 
Afiica”  and  “sub-Saharan  Afiicem 
country”  and  variations  of  those  terms 
with  reference  to  48  listed  countries. 

Subtitle  B  of  Title  I  of  the  Act 
concerns  trade  benefits  under  the 
AGOA.  The  provisions  within  Subtitle  B 
to  which  this  document  relates  are 
sections  111,  112  and  113. 

Section  111 

Subsection  (a)  of  section  111  of  the 
Act  amends  Title  V  of  the  Trade  Act  of 
1974  (the  Generalized  System  of 
Preferences,  or  GSP,  statute  which 
previously  consisted  of  sections  501- 
507,  codified  at  19  U.S.C.  2461-2467)  by 
inserting  after  section  506  a  new  section 
506A  entitled  “Designation  of  sub- 
Saharan  African  countries  for  certain 
benefits”  and  codified  at  19  U.S.C. 
2466a. 

Subsection  (a)  of  new  section  506A 
authorizes  the  President,  subject  to 
referenced  eligibility  requirements  and 
criteria,  to  designate  a  coimtry  listed  in 
section  107  of  the  Act  as  a  beneficiary 
suh-Saharan  African  country  eligible  for 
the  benefits  described  in  subsection  (h). 
This  subsection  (a)  also  requires  that  the 
President  terminate  a  designation  if  the 
President  determines  that  a  beneficiary 
sub-Sahcuran  African  country  is  not 
making  continual  progress  in  meeting 
the  requirements  for  designation. 

Subsection  (b)  of  new  section  506A 
concerns  preferential  tariff  treatment  for 
certain  articles  and  consists  of  the 
following  two  paragraphs: 


1.  Paragraph  (1)  authorizes  the 
President  to  provide  duty-free  treatment 
for  any  article  described  in  section 
503(b)(1)  (B)  through  (G)  of  the  GSP 
statute  that  is  the  growth,  product,  or 
manufacture  of  a  beneficiary  sub- 
Saharem  African  country.  A  beneficiary 
sub-Saharan  African  country  is  a 
country  listed  in  section  107  of  the  Act 
that  has  been  designated  by  the 
President  as  eligible  under  subsection 
(a)  of  new  section  506A.  The  President 
is  authorized  to  provide  duty-free 
treatment  for  an  article  if,  after  receiving 
the  advice  of  the  International  Trade 
Commission  in  accordance  with  section 
503(e)  of  the  GSP  statute,  the  President 
determines  that  the  article  is  not  import- 
sensitive  in  the  context  of  imports  from 
beneficiary  sub-Saharan  African 
countries.  The  articles  described  in 
section  5C3(b)(l)  (B)  through  (G)  of  the 
GSP  statute  are  those  that  are  normally 
excluded  from  duty-free  treatment 
under  the  GSP  and  consist  of  the 
following: 

a.  Watches,  except  those  watches 
entered  after  June  30, 1989,  that  the 
President  specifically  determines,  after 
public  notice  and  comment,  will  not 
cause  material  injury  to  watch  or  watch 
band,  strap,  or  bracelet  manufacturing 
and  assembly  operations  in  the  United 
States  or  the  United  States  insular 
possessions; 

b.  Import-sensitive  electronic  articles; 

c.  Import-sensitive  steel  articles; 

d.  Footwear,  handbags,  luggage,  flat 
goods,  work  gloves,  and  leather  wearing 
apparel  which  were  not  eligible  articles 
for  purposes  of  the  GSP  on  January  1, 
1995,  as  the  GSP  was  in  effect  on  that 
date; 

e.  Import-sensitive  semimanufactured 
and  manufactured  slass  products;  and 

f.  Any  other  articles  wnich  the 
President  determines  to  be  import- 
sensitive  in  the  context  of  the  GSP. 

2.  Paragraph  (2)  provides  that  the 
duty-free  treatment  under  paragraph  (1) 
will  apply  to  any  article  described  in 
that  paragraph  that  meets  the 
requirements  of  section  503(a)(2)  (that 
is,  the  basic  GSP  origin  and  related 
rules).  Paragraph  (2)  also  makes 
application  of  those  basic  rules  in  this 
context  subject  to  the  following  two 
additional  i^es: 

a.  If  the  cost  or  value  of  materials 
produced  in  the  customs  territory  of  the 
United  States  is  included  with  respect 
to  that  article,  an  amount  not  to  exceed 
15  percent  of  the  appraised  value  of  the 
article  at  the  time  it  is  entered  that  is  _ 
attributed  to  that  United  States  cost  or 
value  may  be  applied  toward 
determining  the  percentage  referred  to 
in  subparagraph  (A)  of  section  503(a)(2); 
and 
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b.  The  cost  or  value  of  the  materials 
included  with  respect  to  that  article  that 
are  produced  in  one  or  more  beneficiary 
sub-Saharan  African  countries  shall  be 
applied  in  determining  that  percentage. 

Thus,  in  order  for  an  article  described 
in  paragraph  (1)  to  receive  duty-free 
treatment,  that  article  must  meet  the 
basic  origin  and  related  rules  that  apply 
to  all  eligible  articles  from  any  GSP- 
eligible  country,  but  subject  to  two 
additional  rules.  In  other  words,  (1)  the 
article  must  have  become  the  growth, 
product,  or  manufactme  of  a  beneficiary 
sub-Saharan  African  country  by  some 
process  other  than  a  simple  combining 
or  packaging  operation  or  the  mere 
dilution  with  water  or  the  mere  dilution 
with  another  substance  that  does  not 
materially  alter  the  characteristics  of  the 
article,  (2)  the  article  must  be  imported 
directly  from  a  beneficiary  sub-Saharan 
African  country  into  the  customs 
territory  of  the  United  States,  (3)  the 
article  must  have  at  least  35  percent  of 
its  appraised  value  attributed  to  the  sum 
of  the  direct  costs  of  processing 
operations  performed  in  the  beneficiary 
sub-Saharan  African  country  or  in  any 
two  or  more  beneficiary  sub-Saharan 
African  countries  that  are  members  of 
the  same  association  of  countries  and 
are  treated  as  one  country  under  section 
507(2)  of  the  GSP  statute,  plus  the  cost 
or  value  of  the  materials  produced  in 
the  beneficiary  sub-Saharan  African 
country  or  in  any  two  or  more 
beneficiary  sub-Saharan  African 
countries,  and  (4)  as  variations  from  the 
general  GSP  35  percent  value-content 
rule  (the  two  additional  rules);  the 
cvunulation  of  the  cost  or  value  of 
materials  from  different  beneficiary 
countries  is  not  dependent  on  those 
beneficiaries  being  members  of  an 
association  of  countries;  and  the  cost  or 
value  of  materials  produced  in  the 
customs  territory  of  the  United  States 
(the  50  States  and  the  District  of 
Columbia  and  Puerto  Rico)  may  be 
counted  toward  the  35  percent 
requirement  to  a  maximum  of  15 
percent  of  the  article’s  appraised  value. 

Subsection  (c)  of  new  section  506A 
defines  the  terms  “beneficiary  sub- 
Saharan  African  country”  and 
“beneficiary  sub-Saharan  African 
countries”  for  purposes  of  the  AGOA  as 
a  country  or  countries  listed  in  section 
107  of  the  Act  that  the  President  has 
determined  is  eligible  under  subsection 
(a)  of  new  section  506A. 

Subsection  (b)  of  section  111  of  the 
Act  revises  section  503(c)(2)(D)  of  the 
GSP  statute  in  order  to  acconunodate 
inclusion  of  a  reference  to  “any 
beneficiary  sub-Saharan  African 
country.”  The  effect  of  this  amendment 
is  to  preclude  the  withdrawal  of  GSP 


duty-free  treatment  from  a  beneficiary 
sub-Saharan  African  country  by 
application  of  the  GSP  competitive  need 
limitation  provisions.  This  amendment 
is  not  addressed  in  the  regulatory 
changes  set  forth  in  this  document. 

It  is  noted  that  section  114  of  the  Act 
also  amends  the  GSP  statute  by  inserting 
after  new  section  5 06 A  another  new 
section  506B  (codified  at  19  U.S.C. 

2466b  and  entitled  “Termination  of 
benefits  for  sub-Saharan  African 
countries”)  which  provides  for 
continuation  of  GSP  duty-free  treatment 
through  September  30,.  2008,  in  the  case 
of  a  beneficiary  sub-Saharan  African 
country  as  defined  in  section  506A(c). 

Section  112 

Section  112  of  the  Act  sets  forth  new 
rules  that  provide  for  the  preferential 
treatment  of  certain  textile  and  apparel 
products.  These  rules  are  codified  at  19 
U.S.C.  3721  and  thus  are  outside  the 
GSP  statutory  framework.  Moreover, 
these  rules  in  effect  operate  as  an 
exception  to  the  approach  under  the 
GSP  because  section  503(b)(1)(A)  of  the 
GSP  statute  excludes  most  textile  and 
apparel  articles  from  preferential  (that 
is,  duty-free)  treatment  under  the  GSP. 

Subsection  (a)  of  section  112  contains 
the  basic  preferential  treatment 
statement.  It  provides  that  textile  and 
apparel  articles  described  in  subsection 
(b)  that  are  imported  directly  into  the 
customs  territory  of  the  United  States 
from  a  beneficiary  sub-Saharan  African 
country  described  in  section  506A(c)  of 
the  GSP  statute  shall  enter  the  United 
States  free  of  duty  and  free  of  any 
quantitative  limitations  in  accordance 
with  the  provisions  set  forth  in 
subsection  (b),  if  the  country  has 
satisfied  the  requirements  set  forth  in 
section  113  of  the  Act. 

Subsection  (b)  of  section  112  lists  the 
specific  textile  and  apparel  products  to 
which  the  preferenti^  treatment 
described  in  subsection  (a)  applies. 
These  products  are  as  follows: 

1.  Apparel  articles  assembled  in  one 
or  more  beneficiary  sub-Saharan  African 
countries  from  fabrics  wholly  formed 
and  cut  in  the  United  States,  from  yams 
wholly  formed  in  the  United  States, 
(including  fabrics  not  formed  from 
yarns,  if  those  fabrics  are  classifiable 
imder  heading  5602  or  5603  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  and  are  wholly 
formed  and  cut  in  the  United  States) 
that  are  entered  under  subheading 
9802.00.80  of  the  HTSUS  [paragraph 
(b)(1)(A)]: 

2.  Apparel  articles  assembled  in  one 
or  more  beneficiary  sub-Saharan  African 
countries  from  fabrics  wholly  formed 
and  cut  in  the  United  States,  from  yams 


wholly  formed  in  the  United  States, 
(including  fabrics  not  formed  from 
yarns,  if  those  fabrics  are  classifiable 
under  heading  5602  or  5603  of  the 
HTSUS  and  are  wholly  formed  and  cut 
in  the  United  States)  that  are  entered 
under  Chapter  61  or  62  of  the  HTSUS, 
if,  after  that  assembly,  the  articles  would 
have  qualified  for  entry  under 
subheading  9802.00.80  of  the  HTSUS 
but  for  the  fact  that  the  articles  were 
embroidered  or  subjected  to  stone¬ 
washing,  enzyme-washing,  acid 
washing,  perma-pressing,  oven-baking, 
bleaching,  garment-dyeing,  screen 
printing,  or  other  similar  processes 
[paragraph  (b)(1)(B)]; 

3.  Apparel  articles  cut  in  one  or  more 
beneficiary  sub-Saharan  African 
countries  from  fabric  wholly  formed  in 
the  United  States  from  yams  wholly 
formed  in  the  United  States,  (including 
fabrics  not  formed  from  yarns,  if  those 
fabrics  eire  classifiable  under  heading 
5602  or  5603  of  the  HTSUS  and  are 
wholly  formed  in  the  United  States)  if 
those  articles  are  assembled  in  one  or 
more  beneficiary  sub-Saharan  African 
countries  with  ffuead  formed  in  the 
United  States  [paragraph  (b)(2)]; 

4.  Apparel  articles  wholly  assembled 
in  one  or  more  beneficiary  sub-Saharan 
African  countries  from  fabric  wholly 
formed  in  one  or  more  beneficiary  sub- 
Saharan  African  countries  from  yam 
originating  either  in  the  United  States  or 
one  or  more  beneficiary  sub-Saharan 
African  countries  (including  fabrics  not 
formed  from  yams,  if  those  fabrics  are 
classifiable  under  heading  5602  or  5603 
of  the  HTSUS  and  are  wholly  formed 
and  cut  in  one  or  more  beneficiary  sub- 
Saharan  African  countries),  subject  to 
mles  or  conditions  involving  (1) 
application  of  quantitative  limits  on 
preferential  treatment  (in  effect,  tariff 
rate  quotas)  for  each  of  eight  1-year 
periods  beginning  on  October  1,  2000, 
with  a  percentage  increase  in  each  year, 
(2)  subject  to  those  tariff  rate  quota 
provisions  and  until  September  30, 
2004,  application  of  preferential 
treatment  to  apparel  articles  wholly 
assembled  in  one  or  more  lesser 
developed  beneficiary  sub-Saharan 
African  countries  regardless  of  the 
country  of  origin  of  the  fabric  used  to 
make  the  articles,  and  (3)  application  of 
an  import  surge  safeguard  mechanism 
that  could  lead  to  suspension  by  the 
President  of  duty-free  treatment  for  an 
article  if  increased  imports  of  that 
article  cause  serious  damage,  or  the 
threat  of  serious  damage,  to  a  domestic 
industry  producing  a  like  or  directly 
competitive  article  [paragraph  (b)(3)]: 

5.  Cashmere  sweaters,  that  is, 
sweaters  in  chief  weight  of  cashmere, 
knit-to-shape  in  one  or  more  beneficiary 
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sub-Saharan  African  countries  and 
classifiable  vuider  subheading  6110.10 
of  the  HTSUS  [paragraph  (b)(4)(A)]; 

6.  Wool  sweaters  containing  50 
percent  or  more  by  weight  of  wool 
measuring  18.5  microns  in  diameter  or 
finer,  knit-to-shape  in  one  or  more 
beneficiary  sub-Saharan  African 
coimtries  [paragraph  (b)(4)(B)]; 

7.  Apparel  articles  that  are  both  cut 
(or  knit-to-shape)  and  sewn  or  otherwise 
assembled  in  one  or  more  beneficiary 
sub-Saharan  African  countries,  fi-om 
fabric  or  yam  that  is  not  formed  in  the 
United  States  or  a  beneficiary  sub- 
Saharan  African  country,  to  the  extent 
that  apparel  articles  of  those  fabrics  or 
yams  would  be  eligible  for  preferential 
treatment,  without  regard  to  the  source 
of  the  fabric  or  yam,  under  Annex  401 
to  the  North  American  Free  Trade 
Agreement  (NAFTA).  (This  AGOA 
provision  in  effect  applies  to  apparel 
articles  which  are  originating  goods,  and 
thus  are  entitled  to  preferential  duty 
treatment,  under  the  NAFTA  tariff  shift 
and  related  mles  based  on  the  fact  that 
the  fabrics  or  yams  used  to  produce 
them  were  determined  to  be  in  short 
supply  in  the  context  of  the  NAFTA. 

The  subject  fabrics  and  yams  include 
fine  count  cotton  knitted  fabrics  for 
certain  apparel,  linen,  silk,  cotton 
velveteen,  fine  wale  corduroy,  Harris 
Tweed,  certain  woven  fabrics  made  with 
animal  hairs,  certain  lightweight,  high 
thread  coimt  poly-cotton  woven  fabrics, 
and  certain  lightweight,  high  thread 
count  broadwoven  fabrics  used  in  the 
production  of  men’s  and  boys’  shirts — 
see  House  Report  106-606, 106th 
Congress,  2d  Session,  at  page  77.) 
[paragraph  (b)(5)(A)]; 

8.  Apparel  articles  that  are  both  cut 
(or  knit-to-shape)  and  sewn  or  otherwise 
assembled  in  one  or  more  beneficiary 
sub-Saharan  African  covmtries,  fi-om 
fabric  or  yam  that  is  not  formed  in  the 
United  States  or  a  beneficiary  sub- 
Saharan  African  country  and  that  is  not 
described  in  paragraph  (b)(5)(A),  to  the 
extent  that  the  President  has  determined 
that  the  fabric  or  yam  cannot  be 
supplied  by  the  domestic  industry  in 
commercid  quantities  in  a  timely 
manner  and  has  proclaimed  the 
treatment  provided  under  pmagraph 
(b)(5)(A)  [paragraph  {b)(5)(B)];  and 

9.  A  handloomed,  hcmdmade,  or 
folklore  article  of  a  beneficiary  sub- 
SahcU-an  African  coimtry  or  coimtries 
that  is  certified  as  such  by  the 
competent  authority  of  the  beneficiary 
country  or  countries,  subject  to  a 
determination  by  the  President 
regarding  which,  if  any,  particuleur 
textile  and  apparel  goods  of  the  country 
or  coimtries  will  be  treated  as  being 


handloomed,  handmade,  or  folklore 
articles  [paragraph  (b)(6)]. 

Subsection  (c)  of  section  112  concerns 
the  elimination  of  existing  quotas  on 
textile  and  apparel  articles  imported 
into  the  United  States  fiom  Kenya  and 
Mauritius.  This  provision  is  not 
addressed  in  the  regulatory  changes  set 
forth  in  this  document. 

Subsection  (d)  of  section  112  sets 
forth  special  mles  that  apply  for 
purposes  of  determining  the  eligibility 
of  articles  for  preferential  treatment 
under  section  112.  These  special  mles 
are  as  follows: 

1.  Paragraph  (d)(1)(A)  sets  forth  a 
general  mle  regarding  the  treatment  of 
findings  and  trimmings.  It  provides  that 
an  article  otherwise  eligible  for 
preferential  treatment  under  section  112 
will  not  be  ineligible  for  that  treatment 
because  the  article  contains  findings  or 
trimmings  of  foreign  origin,  if  the  value 
of  those  foreign  findings  and  trimmings 
does  not  exceed  25  percent  of  the  cost 
of  the  components  of  the  assembled 
article.  This  provision  specifies  the 
following  as  examples  of  findings  and 
trimmings:  sewing  thread,  hooks  and 
eyes,  snaps,  buttons,  “bow  buds,” 
decorative  lace  trim,  elastic  strips  (but 
only  if  they  are  each  less  than  1  inch  in 
width  and  used  in  the  production  of 
brassieres),  zippers  (including  zipper 
tapes),  and  labels.  However,  as  an 
exception  to  the  paragraph  (d)(1)(A) 
general  mle,  paragraph  (d)(1)(C) 
provides  that  sewing  thread  will  not  be 
treated  as  findings  or  trimmings  in  the 
case  of  an  article  described  in  paragraph 
(b)(2)  of  section  112  (because  that 
paragraph  specifies  that  the  thread  used 
in  the  assembly  of  the  article  must  be 
formed  in  the  United  States  and  thus 
cannot  be  of  “foreign”  origin). 

2.  Paragraph  (d)(1)(B)  sets  forth  a 
general  mle  regarding  the  treatment  of 
specific  interlinings,  that  is,  a  chest  type 
plate,  a  “h5uno”  piece,  or  “sleeve 
header,”  of  woven  or  weft-inserted  warp 
knit  constmction  and  of  coarse  animal 
hair  or  man-made  filaments.  Under  this 
rule,  an  article  otherwise  eligible  for 
preferential  treatment  under  section  112 
will  not  be  ineligible  for  that  treatment 
because  the  article  contains  interlinings 
of  foreign  origin,  if  the  value  of  those 
interlinings  (and  any  findings  and 
trimmings)  does  not  exceed  25  percent 
of  the  cost  of  the  components  of  the 
assembled  article.  The  paragraph  also 
provides  for  the  termination  of  this 
treatment  of  interlinings  if  the  President 
makes  a  determination  that  United 
States  manufacturers  are  producing 
those  interlinings  in  the  United  States  in 
commercial  quantities. 

3.  Finally,  paragraph  (d)(2)  sets  forth 
a  de  minimis  mle  wMch  provides  that 


an  article  otherwise  eligible  for 
preferential  treatment  under  section  112 
will  not  be  ineligible  for  that  treatment 
because  the  article  contains  fibers  or 
yarns  not  wholly  formed  in  the  United 
States  or  one  or  more  beneficiary  sub- 
Saharan  African  countries  if  the  total 
weight  of  all  those  fibers  and  yams  is 
not  more  than  7  percent  of  the  total 
weight  of  the  article. 

Subsection  (e)  of  section  112  defines 
certain  terms  for  purposes  of  sections 
112  and  113  of  the  Act  and,  in 
paragraph  (e)(2),  states  that  the  terms 
“beneficiary  sub-Saharan  African 
country”  and  “beneficiary  sub-Saharan 
African  countries”  have  the  same 
meaning  as  those  terms  have  under  new 
section  506A(c)  discussed  above. 

Finally,  subsection  (f)  of  section  112 
provides  that  section  112  takes  effect  on 
October  1,  2000,  and  will  remain  in 
effect  through  September  30,  2008. 

Section  113 

Section  113  of  the  Act  sets  forth 
standards  and  conditions  for  the 
designation  of  beneficiary  sub-Saheiran 
African  countries  and  for  the  granting  of 
preferential  treatment  to  textile  and 
apparel  articles  under  section  112. 

These  provisions  are  primarily  intended 
to  avoid  transshipment  situations  and 
thus  ensure  that  preferential  treatment 
is  applied  to  goods  as  intended  by 
Congress. 

Subsection  (a)  of  section  113  sets  forth 
various  terms  and  conditions  that  a 
.  potential  beneficiary  sub-Saharan 
Afiican  country  must  meet  for  purposes 
of  preferential  treatment  under  section 
112.  These  terms  and  conditions  involve 
enforcement  and  related  actions  to  be 
taken  by,  and  within,  those  potential 
beneficiary  sub-Saharan  African 
countries  and  thus,  except  in  the  case  of 
paragraphs  (a)(1)(F)  and  (a)(2),  do  not 
relate  to  matters  that  require  regulatory 
action  in  this  document.  Paragraph 
(a)(1)(F)  requires  a  country  to  agree  to 
report,  on  a  timely  basis,  at  the  request 
of  the  U.S.  Customs  Service, 
documentation  establishing  the  country 
of  origin  of  covered  articles  as  used  by 
that  country  in  implementing  an 
effective  visa  system.  For  purposes  of 
paragraph  (a)(1)(F),  paragraph  (a)(2) 
states  that  documentation  regarding  the 
country  of  origin  of  the  covered  articles 
includes  documentation  such  as 
production  records,  information  relating 
to  the  place  of  production,  the  number 
and  identification  of  the  types  of 
machinery  used  in  production,  the 
number  of  workers  employed  in 
production,  and  certification  from  both 
the  manufacturer  and  the  exporter. 

Subsection  (b)  of  section  113  sets 
forth  regulatory  standards  for  purposes 
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of  preferential  treatment  under  section 
112,  prescribes  a  specific  factual 
determination  that  the  President  must 
make  regarding  the  implementation  of 
certain  procedures  and  requirements  by 
each  beneficiary  sub-Saharan  African 
coimtry,  prescribes  a  penalty  that  the 
President  must  impose  on  an  exporter  if 
the  President  determines  that  the 
exporter  has  engaged  in  transshipment, 
specifies  when  “transshipment”  occurs 
for  purposes  of  the  subsection,  and  sets 
forth  responsibilities  of  Customs 
regarding  monitoring  and  reporting  to 
Congress  on  actions  taken  by  countries 
in  sub-Saharan  Africa.  The  specific 
provisions  imder  subsection  (b)  that 
require  regulatory  treatment  in  this 
document  are  the  following; 

1.  Paragraph  (b)(1)(A)  provides  that 
any  importer  that  claims  preferential 
treatment  under  section  112  must 
comply  with  customs  procediures 
similar  in  all  material  respects  to  the 
requirements  of  Article  502(1)  of  the 
NAFTA  as  implemented  pursuant  to 
United  States  law,  in  accordance  with 
regulations  promulgated  by  the 
Secretary  of  the  Treasury.  The  NAFTA 
provision  referred  to  in  paragraph 
(b)(1)(A)  concerns  the  use  of  a 
Certificate  of  Origin  and  specifically 
requires  that  the  importer  (1)  make  a 
written  declaration,  based  on  a  valid 
Certificate  of  Origin,  that  the  imported 
good  qualifies  as  an  originating  good,  (2) 
have  the  Certificate  in  its  possession  at 
the  time  the  declaration  is  made,  (3) 
provide  the  Certificate  to  Customs  on 
request,  and  (4)  promptly  make  a 
corrected  declaration  and  pay  any 
duties  owing  where  the  importer  has 
reason  to  believe  that  a  Certificate  on 
which  a  declaration  was  based  contains 
information  that  is  not  correct. 

2.  Paragraph  (b)(2)  provides  that  the 
Certificate  of  Origin  that  otherwise 
would  be  required  pursuant  to  the 
provisions  of  paragraph  (b)(1)(A)  will 
not  be  required  in  the  case  of  an  article 
imported  under  section  112  if  that 
Certificate  of  Origin  would  not  be 
required  under  Article  503  of  the 
NAFTA  (as  implemented  piirsuant  to 
United  States  law),  if  the  article  were 
imported  fi’om  Mexico.  Article  503  of 
the  NAFTA  sets  forth,  with  one  general 
exception,  three  specific  circumstances 
in  which  a  NAFTA  country  may  not 
require  a  Certificate  of  Origin. 

Finally,  subsection  (c)  of  section  113 
requires  Customs  to  provide  technical 
assistance  to  the  beneficiary  sub- 
Saharan  African  countries  and  to  send 
production  verification  teams  to  at  least 
four  beneficiary  sub-Saharan  Afiican 
countries  each  year,  and  subsection  (d) 
of  section  113  contains  an  appropriation 
authorization  to  carry  out  these  duties. 


These  provisions  are  not  addressed  in 
the  regulatory  changes  set  forth  in  this 
document. 

Other  Changes  to  the  GSP  Program 

Section  226  of  the  Customs  and  Trade 
Act  of  1990  (Pub.  L.  101-382, 104  Stat. 
660)  amended  section  503  of  the  GSP 
statute  (19  U.S.C.  2463)  in  order  to 
include  explicit  country  of  origin 
language  in  the  statutory  text.  The 
amendments  involved  (1)  inclusion  of  a 
reference  to  an  eligible  article  which  is 
“the  growth,  product,  or  manufacture” 
of  a  beneficiary  developing  country,  (2) 
inclusion  of  a  requirement  that  the 
implementing  regulations  promulgated 
by  the  Secretary  of  the  Treasury  provide 
that,  in  order  to  be  eligible  for  duty-firee 
treatment,  an  article  must  be  “wholly 
the  growth,  product,  or  manufacture  of 
a  beneficiary  developing  country,  or 
must  be  a  new  or  different  article  of 
commerce  which  has  been  grown, 
produced,  or  manufactured  in  the 
beneficiary  developing  country,”  and  (3) 
inclusion  of  a  limitation  on  the 
conferring  of  origin  for  purposes  of 
duty-firee  treatment  in  the  case  of  simple 
combining  or  packaging  operations  or 
the  mere  dilution  with  water  or  the 
mere  dilution  with  another  substance 
that  does  not  materially  alter  the 
characteristics  of  the  article.  The 
Customs  Regulations  implementing  the 
GSP  were  originally  published  in  1975 
and  were  never  amended  to  reflect  the 
1990  statutory  amendments.  This 
document  therefore  sets  forth 
conforming  regulatory  amendments  for 
this  purpose. 

In  addition,  in  Proclamation  6942  of 
October  17, 1996  (published  in  the 
Federal  Register  at  61  FR  54719  on 
October  21, 1996),  President  Clinton 
amended  the  GSP  in  a  number  of 
respects.  One  of  those  changes  involved 
the  termination  of  the  designation  of 
Malaysia  both  as  a  beneficiary 
developing  country  for  purposes  of  the 
GSP  and  as  a  member  of  the  Association 
of  South  East  Asian  Nations  for 
purposes  of  the  GSP.  Section  10.175  of 
the  Customs  Regulations  (19  CFR 
10.175)  sets  forth  standards  for  the  GSP 
direct  importation  requirement  and,  in 
paragraph  (e)(1),  permits  shipment,  with 
some  restrictions,  from  a  member  of  an 
association  designated  for  GSP  purposes 
through  a  former  beneficiary  developing 
coimtry  whose  designation  as  a  member 
of  that  same  association  for  GSP 
purposes  was  terminated  by  the 
President;  paragraph  (e)(2)  of  that 
section  lists  three  former  beneficiary 
developing  coimtries  whose  designation 
was  terminated  as  described  in 
paragraph  (e)(1).  This  document  adds 
Malaysia  to  that  paragraph  (e)(2)  list. 


Finally,  Customs  notes  that 
§§  10.171(a),  10.175(e),  and  10.176(c)  of 
the  Customs  Regulations  contain  out-of- 
date  references  to  various  GSP  statutory 
provisions.  This  document  conforms 
those  references  to  the  current  GSP 
statute. 

Section-by*Section  Discussion  of 
Interim  Amendments 

Section  10.171 

The  amendment  of  this  section 
involves  an  amendment  of  the  first 
sentence  of  paragraph  (a)  to  reflect  the 
correct  codification  of  the  GSP  statute. 

Section  10.175 

The  amendments  of  this  section 
involve  (1)  corrections  to  various  GSP 
statutory  citations  in  paragraphs  (e)(1) 
and  (e)(2),  and  (2)  the  addition  of 
Malaysia  to  the  list  of  countries  in 
paragraph  (e)(2)  to  reflect  the  action 
taken  by  the  President  in  Proclamation 
6942  as  discussed  above. 

Section  10.176 

The  amendments  to  this  section 
include  the  revision  of  paragraph  (a)  to 
reflect  the  changes  to  the  GSP  statute 
previously  made  by  section  226  of  the 
Customs  and  Trade  Act  of  1990  as 
discussed  above.  It  is  noted  that  the 
amended  GSP  statutory  text  regarding 
the  basic  rules  of  origin  closely  follows 
the  wording  of  the  corresponding 
Caribbean  Basin  Initiative  (CBI) 
statutory  text  (section  213(a)(1)  and  (2) 
of  the  Ceiribbean  Basin  Economic 
Recovery  Act  (CBERA),  codified  at  19 
U.S.C.  2703(a)(1)  and  (2)),  and  the 
legislative  history  relating  to  section  226 
clearly  indicates  that  the  CBI  statute  was 
the  model  for  this  change  to  the  GSP 
statute  (see  House  Report  101-650, 

101st  Congress,  2d  Session,  at  page  137). 
Accordingly,  revised  paragraph  (a)  of 
§  10.176  as  set  forth  in  this  document 
follows  the  corresponding  CBI 
regulatory  provision  (§  10.195(a)  of  the 
Customs  Regulations,  19  CFR  10.195(a)) 
but  with  appropriate  textual  variations 
to  reflect  a  GSP  context.  It  should  also 
be  noted  that  in  the  revised  GSP  text  (1) 
reference  is  no  longer  made  to 
merchandise  which  is  the  “assembly”  of 
a  beneficiary  developing  country 
because,  similar  to  the  CBI,  that  term  is 
not  used  in  the  statute  and  in  any  event 
is  covered  by  the  phrase  “growth, 
product,  or  manufacture,”  and  (2)  the 
reference  to  the  “imported  directly” 
requirement  has  not  been  retained 
because  that  requirement  is  already 
separately  and  adequately  addressed  in 
§  10.175  (this  does  not  modify  the  GSP 
imported  directly  requirement). 
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In  addition,  paragraph  (c)  of  this 
section  is  amended  to  correct  an  out-of- 
date  reference  to  a  provision  within  the 
GSP  statute. 

New  §  10.178a 

This  section  is  intended  to  cover  the 
preferential  tariff  treatment  provisions 
of  subsection  (b)  of  new  section  506A  of 
the  GSP  statute. 

Paragraphs  (a)  and  (b)  of  the 
regulatory  text  reflect  the  terms  of 
section  506A{h)(l).  Paragraph  (a)  sets 
the  statutory  context  for  the  section  and 
paragraph  (b)  describes  the  designation 
authority  of  the  President  and  lists  the 
articles  that  may  be  designated  for  duty¬ 
free  treatment. 

Paragraph  (c)  specifies  the  manner  in 
which  a  claim  for  duty-fi’ee  treatment 
under  the  section  should  be  made.  It 
follows  the  procedure  specified  in 
§  10.172  of  ie  GSP  regulations  but 
provides  for  use  of  the  symbol  “D” 
(rather  than  “A”)  as  the  special  program 
indicator  on  the  entry. 

Paragraph  (d)  of  the  regulatory  text 
reflects  the  rules  of  origin  principles 
contained  in  section  506A(b)(2).  In 
order  to  avoid  imnecessary  duplication 
of  regulatory  text,  and  in  consideration 
of  the  fact  that  the  statute  provides  for 
application  of  the  GSP  origin  and 
related  rules  in  this  context  (subject  to 
two  exceptions  in  the  case  of  the  35 
percent  value  content  requirement), 
paragraph  (d)  provides  for  application  of 
the  relevant  existing  GSP  regulatory 
provisions  (that  is,  §§  10.171, 10.173, 
and  10.175  through  10.178)  but  with 
certain  specified  exceptions  or 
variations  to  conform  to  the  AGOA 
context. 

New  §§10.211  Through  10.217 

These  new  sections  are  intended  to 
implement  those  textile  and  apparel 
preferential  treatment  provisions  within 
sections  112  and  113  of  the  Act  that 
relate  to  U.S.  import  procedures  and 
thus  are  appropriate  for  treatment  in  the 
Customs  Regulations. 

Section  10.211  outlines  the  statutory 
context  for  the  new  sections  and  is  self- 
explanatory. 

Section  10.212  sets  forth  definitions 
for  various  terms  used  in  the  new 
regulatory  provisions.  The  following 
points  are  noted  regarding  these 
definitions: 

1.  The  definition  of  “apparel  articles,” 
by  referring  to  goods  classifiable  in 
Chapters  61  and  62  and  headings  6501, 
6502,  6503,  and  6504  and  subheadings 
6406.99  and  6505.90  of  the  HTSUS,  is 
intended  to  reflect  the  scope  of  apparel 
imder  the  Agreement  on  Textiles  and 
Clothing  annexed  to  the  WTO 


Agreement  and  referred  to  in  19  U.S.C. 
3511(d)(4). 

2.  The  definition  of  “assembled  in  one 
or  more  beneficiary  countries”  is  based 
in  part  on  the  definition  of  “wholly 
assembled”  in  §  102.21(b)(6)  of  the 
Customs  Regulations  (19  CFR 
102.21(b)(6))  but  also  adds  a  reference  to 
thread  as  a  material  that  is  not 
considered  to  be  a  component  for 
pmrposes  of  the  definition.  In  addition, 
the  definition  is  intended  to  allow  a 
prior  partial  assembly  in  the  United 
States,  consistent  wiA  the  overall 
structure  of  the  AGOA  as  reflected  in 
the  types  of  operations  allowed  under 
the  program. 

3.  The  definition  of  “cut  in  one  or 
more  beneficiary  countries”  precludes 
any  cutting  operation  performed  in  a 
country  other  than  a  beneficiary  coimtry 
in  accordance  with  the  clear  language  of 
the  statute. 

4.  The  definition  of  “knit-to-shape” 
follows  the  definition  in  §  102.21(b)(3) 
of  the  Customs  Regulations  (19  CFR 
102.21(b)(3)). 

5.  The  definition  of  “major  parts”  is 
taken  from  the  definition  in 

§  102.21(b)(4)  of  the  Customs 
Regulations  (19  CFR  102.21(b)(4)). 

6.  The  definition  of  “NAFTA”  reflects 
the  definition  contained  in  section 
112(e)(3)  of  the  Act. 

7.  The  definition  of  “originating” 
refers  to  the  Customs  Regulations  that 
implement  section  334  of  the  Uruguay 
Round  Agreements  Act  and  therefore  is 
consistent  with  the  intent  of  Congress 
(see  House  Report  106-606, 106th 
Congress,  2d  Session,  at  page  77). 

8.  The  definition  of  “whmly 
assembled  in”  is  intended  to  ensure, 
consistent  with  the  wording  of  the 
statute  and  the  clear  meaning  of 
“wholly”  in  this  context,  that  all 
assembly  operations  (including  any 
initial  partial  assembly  or  any  tail-end 
assembly  operation)  will  be  performed 
in  the  countries  that  are  the  intended 
beneficiaries  of  the  AGOA  program. 

9.  The  definition  of  “wholly  formed” 
relies  in  part  on  the  definition  of 
“fabric-making  process”  in 

§  102.21(b)(2)  of  the  Customs 
Regulations  (19  CFR  102.21(b)(2))  and 
also  uses  a  similar  approach  for  yams 
and  thread  because  the  Act  uses  these 
terms  with  reference  to  fabrics,  yams, 
and  thread.  The  definition  is  intended 
to  ensure  that  all  processes  essential  for 
yam  or  thread  or  fabric  formation  are 
performed  in  the  United  States  or 
beneficiary  countries. 

Section  10.213  identifies  the  specific 
articles  to  which  preferential  treatment 
applies  imder  section  112  of  the  Act. 
Paragraph  (a)  repeats  the  “imported 
directly”  requirement  of  section  112(a) 


1 
i 

of  the  Act  and  identifies  the  various  \ 

types  of  articles  described  within  | 

sections  112(b)(l)-(6)  of  the  Act.  j 

Paragraph  (b)  covers  the  special  mles  for  i 

findings,  trimmings,  and  interlinings  j 

and  the  de  minimis  mle  contained  in  j 

section  112(d)  of  the  Act.  Paragraph  (c)  , 

explains  what  is  meant  by  “imported  | 

directly.”  The  following  specific  points  I 

are  noted  regarding  these  regulatory 
texts: 

1.  With  regard  to  paragraph  (a)(2), 

which  corresponds  to  section 
112(b)(1)(B)  of  the  Act,  Customs  notes 
that  the  statutory  provision  does  not 
address  the  issue  of  whether  the 
embroidery  or  stone-washing  and  other 
processes  mentioned  in  that  provision 
(which  are  principally  finishing 
operations  normailly  done  eifter 
assembly)  must  be  done  in  beneficiary 
countries.  The  relevant  legislative 
history  does  not  address  tlie  issue.  The 
statute  could  be  read  to  edlow  these 
processes  to  be  done  in  a  non¬ 
beneficiary  country  provided  that,  after 
these  processes  are  completed,  the 
article  is  returned  to  a  beneficiary 
country  for  direct  importation  into  the 
United  States.  However,  Customs 
believes  that  this  interpretation  would 
lead  to  a  result  that  is  contrary  to  the 
Congressional  statement  of  policy  set 
forth  in  section  103  of  the  Act  which 
mentions,  among  other  things,  the 
encouragement  of  increased  trade  and 
investment  between  the  United  States 
and  sub-Saharan  Afiica  and  the  • 

strengthening  and  expansion  of  the 
private  sector  in  sub-Saharan  Africa, 
because  it  could  have  the  effect  of 
diverting  those  finishing  operations  to 
third  countries  and  thus  away  from  the 
intended  beneficiaries  under  the  Act. 

Customs  has  determined  that  limiting 
the  performance  of  those  processes  to 
beneficiary  countries  would  further  the 
stated  policy  of  Congress  and  would  be 
more  consistent  with  the  intent  of  the 
Act.  Accordingly,  in  paragraph  (a)(2)  of 
the  regulatory  text,  the  words  “in  a 
beneficiary  country”  have  been  added  at 
the  end  after  “processes.” 

2.  In  paragraph  (a)(3),  which 
corresponds  to  section  112(b)(2)  of  the 
Act,  no  comma  has  been  included 
before  the  parenthetical  expression  and 
a  comma  has  been  added  after  that 
parenthetical  expression,  in  order  to 
correct  an  apparent  inadvertent  drafting 
or  printing  error  and  thus  ensure  proper 
grammatical  sense  (this  makes  the 
regulatory  text  consistent  with  a 
corresponding  statutory  text  set  forth 
under  section  211  of  the  Act,  which  is 
not  the  subject  of  this  document). 

3.  In  paragraph  (a)(7),  which 
corresponds  to  section  112(b)(4)(B)  of 
the  Act,  no  mention  is  made  of 
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“merino”  wool  because, 
notwithstanding  the  use  of  this  word  in 
the  heading  of  Ae  statutory  provision, 
Customs  interprets  the  statutory 
language  as  reflecting  the  intent  of 
Congress  to  set  a  maximum  (18.5 
micron)  diameter  limitation  without 
regard  to  the  type  of  animal  from  which 
the  wool  was  obtained. 

4.  In  paragraph  (a)(9),  which 
corresponds  to  section  112(b)(5)(B)  of 
the  Act,  no  reference  has  been  made  at 
the  end  to  treatment  provided  “for  yams 
or  fabrics”  because  treatment  in  this 
context  must  be  read  in  the  context  of 
section  112(b)(5)(A)  of  the  Act  and 
therefore  cem  only  have  reference  to 
articles  made  from  yams  or  fabric. 

5.  Paragraph  (b)  is  divided  into  two 
parts:  Paragraph  (b)(1)  reflects  the  basic 
mles  of  section  112(d)  of  the  Act  and 
paragraph  (b)(2)  is  intended  to  clarify 
the  relationship  between  findings  and 
trimmings  on  the  one  hand  and  fibers 
and  yarns  on  the  other  hand  for 
piuposes  of  applying  the  25  percent  by 
value  and  7  percent  by  weight 
limitations  under  section  112(d).  As 
regards  paragraph  (b)(2).  Customs 
believes  that  some  clarification  is 
appropriate  in  this  context  because 
sometimes  a  fiber  or  yam  may  be  used 
in  an  article  as  a  finding  or  trimming. 
The  statute  is  ambiguous  as  to  whether 
an  article  is  ineligible  if  the  total  weight 
of  all  foreign  fibers  or  yams  exceeds  the 
7  percent  limit  but  the  value  of  all 
foreign  findings  and  trimmings  does  not 
exceed  the  25  percent  limit.  Thus,  the 
question  arises  as  to  which  limitation 
should  apply.  In  the  absence  of  any 
guidance  on  this  point  in  the  relevant 
legislative  history.  Customs  has 
concluded  that  the  best  approach  is  to 
give  precedence  to  the  findings  and 
trimmings  limitation.  Thus,  under 
paragraph  (b)(2)  a  foreign  yam,  for 
example,  that  is  used  in  an  article  as  a 
trimming  would  be  subject  to  the  25 
percent  by  value  limitation  rather  than 
the  7  percent  by  weight  limitation.  In 
addition,  the  following  is  noted 
regarding  the  paragraph  (b)  texts: 

a.  In  paragraph  (b)(l)(i)  the  words 
“and  zippers,  including  zipper  tapes 
and  labels”  in  section  112(d)(1)(A)  of 
the  Act  have  been  replaced  with  the 
words  “zippers  (including  zipper  tapes), 
labels”  because  there  is  no  such  thing  as 
a  “zipper  label”  and  to  ensure  proper 
treatment  of  labels  as  findings  and 
trimmings  in  their  own  right.  Customs 
believes  that  this  wording  of  the 
regulatory  text  is  consistent  with  the 
intent  of  Congress  as  reflected  in  the 
explanation  of  the  provision  in  the 
relevant  legislative  history  (see  House 
Report  106-606, 106th  Congress,  2d 
Session,  at  page  79);  and 


b.  A  separate  paragraph  (b)(l)(iii)  has 
been  included  to  allow  a  combination  of 
findings  and  trimmings  and  interlinings 
up  to  a  total  of  25  percent  of  the  cost 
of  the  components  of  the  assembled 
article,  because  Customs  believes  that 
was  the  result  intended  by  Congress  by 
the  inclusion  of  the  words  “(and  any 
findings  and  trimmings)”  in  section 
112(d)(l)(B)(i)  of  the  Act. 

6.  Tlie  explanation  of  “imported 
directly”  in  paragraph  (c)  is  consistent 
with  ciurent  regulatory  practice.  The 
text  follows  that  used  in  the  Caribbean 
Basin  Initiative  (CBI)  implementing 
regulations  (see  19  CFR  10.193)  rather 
than  the  text  used  in  the  corresponding 
GSP  regulation  (19  CFR  10.175)  because 
the  CBI  text  allows  for  contributions 
from  multiple  beneficiary  coimtries 
without  affecting  compliemce  with  the 
imported  directly  requirement  and  thus 
is  more  appropriate  for  the  production 
scenarios  permitted  vmder  section 
112(b)  of  the  Act. 

Section  10.214  prescribes  the  use  of  a 
Certificate  of  Origin  and  thus  reflects 
the  regulatory  mandate  contained  in 
section  113(b)(1)(A)  of  the  Act. 

Paragraph  (a)  contains  a  general 
statement  regarding  the  piu’pose  and 
preparation  of  the  Certificate  of  Origin 
and  is  based  in  part  on  §  181.11  of  Ae 
implementing  NAFTA  regulations  (19 
CFR  181.11).  Paragraph  (b)  sets  forth  the 
form  for  the  Certificate  of  Origin,  which 
is  directed  toward  the  specific  articles 
described  in  section  112(b)  of  the  Act 
and  thus  hears  no  substantive 
relationship  to  the  Certificate  of  Origin 
used  imder  the  NAFTA  which  involves 
different  coimtry  of  origin  standards  for 
preferential  duty  treatment.  Paragraph 
(c)  sets  forth  instructions  for  preparation 
of  the  Certificate  of  Origin.  It  should  he 
noted  that  the  Certificate  of  Origin 
prescribed  under  this  section  has  no 
effect  on  the  textile  declaration 
prescribed  imder  §  12.130  of  the 
Customs  Regulations  (19  CFR  12.130) 
which  still  must  be  submitted  to 
Customs  in  accordance  with  that  section 
even  in  the  case  of  textile  products  that 
are  entitled  to  preferential  treatment 
under  the  AGOA  progreun. 

Section  10.215  sets  forth  the 
procedures  for  filing  a  claim  for 
preferential  treatment.  Consistent  with 
the  mandate  in  section  113(b)(1)(A)  of 
the  Act  for  procedures  “similar  in  all 
material  respects  to  the  requirements  of 
Article  502(1)  of  the  NAFTA,”  this 
regulatory  text  is  based  on  the  NAFTA 
regulatory  text  contained  in  19  CFR 
181.21,  but  includes  appropriate 
changes  to  conform  to  the  current 
context.  However,  contrary  to  the 
NAFTA  regulatory  text,  paragraph  (a)  of 
§  10.215  does  not  allow  for  a  declaration 


based  on  a  copy  of  an  original 
Certificate  of  Origin. 

Section  10.216  concerns  the 
maintenance  of  records  emd  submission 
of  the  Certificate  of  Origin  by  the 
importer  and  follows  the  NAFTA 
regulatory  text  contained  in  19  CFR 
181.22  but,  again,  with  appropriate 
changes  to  conform  to  the  current 
context.  The  following  points  are  noted 
regarding  the  regulatory  text: 

1.  In  paragraph  (a)  which  concerns  the 
maintenance  of  records,  specific 
reference  is  made  to  “the  provisions  of 
part  163”  which  sets  forth  the  basic 
Customs  recordkeeping  requirements 
that  apply  to  importers  and  other 
persons  involved  in  customs 
transactions.  The  effect  is  the  same  as 
that  under  the  NAFTA  §  181.22  text. 

2.  Paragraph  (b)  concerns  submission 
of  the  Certificate  of  Origin  to  Customs 
and  thus  also  relates  directly  to  a 
requirement  contained  in  Article  502(1) 
of  the  NAFTA.  The  text  is  based  on  the 
NAFTA  regulatory  text  contained  in  19 
CFR  181.22(b)  but  differs  from  the 
NAFTA  text  by  not  specifying  a  4-year 
period  for  acceptance  of  the  Certificate 
by  Customs,  because  that  4-year  period 
is  only  relevant  in  a  NAFTA  context. 

3.  Paragraph  (c)  concerns  the 
correction  of  defective  Certificates  of 
Origin  and  the  nonacceptance  of  blanket 
Certificates  in  certain  circumstances. 

The  text  is  based  on  the  NAFTA 
regulatory  text  contained  in  19  CFR 
181.22(c)  but  is  simplified  emd  does  not 
include  any  reference  to  NAFTA-type 
origin  verifications  which  do  not  apply 
for  AGOA  purposes. 

4.  Paragraph  (d)  sets  forth  the 
circumstances  in  which  a  Certificate  of 
Origin  is  not  required.  Consistent  with 
the  terms  of  section  113(b)(2)  of  the  Act, 
this  regulatory  text  follows  the  terms  of 
Article  503  of  the  NAFTA  and  the 
NAFTA  regulatory  text  contained  in  19 
CFR  181.22(d). 

Finally,  section  10.217  concerns  the 
verification  and  justification  of  claims 
for  preferential  treatment.  Paragraph  (a) 
concerns  the  verification  of  claims  by 
Customs  and  paragraph  (b)  prescribes 
steps  that  a  U.S.  importer  should  take  in 
order  to  support  a  claim  for  preferential 
treatment.  Although  paragraph  (a)  is 
derived  from  provisions  contained  in 
the  GSP  regulations  (19  CFR  10.173(c)) 
and  in  the  CBI  regulations  (19  CFR 
10.198(c)),  the  text  expands  on  the  GSP/ 
CBI  approach  in  the  following  respects: 

1.  In  paragraph  (a)(1),  specific 
reference  is  made  to  the  review  of 
import-related  documents  required  to  be 
made,  kept,  and  made  available  by 
importers  and  other  persons  under  Part 
163  of  the  Customs  Regulations. 
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2.  Paragraph  {a)(2)  sets  forth  examples 
of  documents  and  information  relating 
to  production  in  a  beneficiary  coimtry 
that  Customs  may  need  to  review  for 
purposes  of  verifying  a  claim  for 
preferential  treatment.  This  paragraph  is 
based  on  the  specifics  regarding  country 
of  origin  documentation  contained  in 
section  113(a){2)  of  the  Act. 

3.  Finally,  paragraph  {a)(3)  refers  to 
evidence  in  a  beneficiary  country  to 
document  the  use  of  U.S.  materials  in  an 
article  produced  in  the  beneficiary 
country,  because  the  presence  of  U.S. 
materials  is  a  key  element  for  many  of 
the  articles  to  which  preferential 
treatment  applies  under  the  AGOA. 
Accordingly,  U.S.  importers  must  be 
aware  of  the  fact  that  their  ability  to 
successfully  claim  preferential 
treatment  on  their  imports  may  be  a 
function  of  the  natiure  of  the  records 
maintained  by  the  beneficiary  country 
producer  not  only  with  regard  to  the 
production  process  but  also  with  regard 
to  the  source  of  the  materials  used  in 
that  production. 

Appendix  to  Part  1 63 

Finally,  this  document  cunends  Part 
163  of  the  Customs  Regulations  (19  CFR 
Part  163)  by  adding  to  the  list  of  entry 
records  in  the  Appendix  (the  interim 
“(a)(1)(A)  list”)  a  reference  to  the 
Certificate  of  Origin  and  supporting 
documentation  prescribed  under  new 
§10.216. 

Comments 

Before  adopting  this  interim 
regulation  as  a  final  rule,  consideration 
will  be  given  to  emy  written  comments 
timely  submitted  to  Customs,  including 
comments  on  the  clarity  of  this  interim 
rule  and  how  it  may  be  made  easier  to 
understand.  Conunents  submitted  will 
be  available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552),  §  1.4, 
Treasury  Department  Regulations  (31 
CFR  1.4),  and  §  103.11(b),  Customs 
Regulations  (19  CFR  103.11(b)),  on 
regular  business  days  between  the  hours 
of  9  a.m.  and  4:30  p.m.  at  the 
Regulations  Branch,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service,  1300  Pennsylvania  Avenue, 
N.W.,  3rd  Floor,  Washington,  DC. 

Inapplicability  of  Notice  and  Delayed 
Effective  Date  Requirements  and  the 
Regulatory  Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
553(b)(B),  Customs  has  determined  that 
prior  public  notice  and  comment 
procedmes  on  these  regulations  are 
unnecessary  and  contrary  to  the  public 
interest.  The  regulatory  changes  provide 
trade  benefits  to  the  importing  public,  in 


some  cases  implement  direct  statutory 
mandates,  and  are  necessary  to  carry  out 
the  preferential  treatment  proclaimed  by 
the  President  under  the  African  Growth 
and  Opportunity  Act,  For  the  same 
reasons,  pursuant  to  the  provisions  of  5 
U.S.C.  553(d)(1)  and  (3),  Customs  finds 
that  there  is  good  cause  for  dispensing 
with  a  delayed  effective  date.  Because 
no  notice  of  proposed  rulemaking  is 
required  for  interim  regulations,  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.)  do  not  apply. 

Executive  Order  12866 

This  document  does  not  meet  the 
criteria  for  a  “significant  regulatory 
action”  as  specified  in  E.0. 12866. 

Paperwork  Reduction  Act 

This  regulation  is  being  issued 
without  prior  notice  and  public 
procedure  pmsuant  to  the 
Administrative  Procedure  Act  (5  U.S.C. 
553).  For  this  reason,  the  collection  of 
information  contained  in  this  regulation 
has  been  reviewed  and,  pending  receipt 
and  evaluation  of  public  comments, 
approved  by  the  Office  of  Management 
and  Budget  in  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3507)  under 
control  number  1515-0224. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  control  number. 

The  collection  of  information  in  these 
interim  regulations  is  in  §§  10.214, 
10.215,  and  10.216.  This  information 
conforms  to  requirements  in  19  U.S.C. 
3722(b)(1)(A)  and  is  used  by  Customs  to 
determine- whether  textile  and  apparel 
articles  imported  from  designated 
beneficiary  sub-Saharan  African 
coimtries  are  entitled  to  duty-free  entry 
under  the  African  Growth  and 
Opportunity  Act.  The  likely 
respondents  are  business  organizations 
including  importers,  exporters,  and 
manufactxurers. 

Estimated  annual  reporting  and/or 
recordkeeping  burden:  10,400  homrs. 

Estimated  average  annual  burden  per 
respondent/ recordkeeper:  23  horns. 

Estimated  number  of  respondents 
and/or  recordkeepers:  440. 

Estimated  annual  frequency  of 
responses:  On  occasion. 

Comments  on  the  collection  of 
information  should  be  sent  to  the  Office 
of  Management  and  Budget,  Attention: 
Desk  Officer  of  the  Department  of  the 
Treasury,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503.  A  copy  should  also  be  sent  to  the 
Regulations  Branch,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 


Service,  1300  Pennsylvemia  Avenue, 

NW.,  3rd  Floor,  Washington,  DC  20229. 
Comments  should  be  submitted  within 
the  time  frame  that  comments  are  due 
regarding  the  substance  of  the  interim 
regulations. 

Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practiced  utility;  (b)  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
collection  of  the  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  startup 
costs  and  costs  of  operations, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Drafting  Information 

The  principal  author  of  this  document 
was  Francis  W.  Foote,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service.  However,  personnel  from  other  • 
offices  participated  in  its  development. 

List  of  Subjects 

19  CFR  Part  10 

Assembly,  Bonds,  Caribbean  Basin 
Initiative,  Customs  duties  and 
inspection.  Exports,  Generalized  System 
of  Preferences,  Imports,  Preference 
programs.  Reporting  and  recordkeeping 
requirements.  Trade  agreements. 

19  CFR  Part  163 

Administrative  practice  and 
procediure.  Customs  duties  and 
inspection.  Imports,  Reporting  and 
recordkeeping  requirements. 

Amendments  to  the  Regulations 

For  the  reasons  set  forth  in  the 
preamble.  Parts  10  and  163,  Customs 
Regulations  (19  CFR  Parts  10  and  163), 
are  amended  as  set  forth  below. 

PART  10— ARTICLES  CONDITIONALLY 
FREE,  SUBJECT  TO  A  REDUCED 
RATE,  ETC. 

1.  The  general  authority  citation  for 
Part  10  continues  to  read,  the  specific 
authority  citation  for  §§  10.171  through 
10.178  is  revised  to  read,  and  a  new 
specific  authority  citation  for  §§  10.211 
through  10.217  is  added  to  read,  as 
follows: 

Authority:  19  U.S.C.  66, 1202  (General 
Note  22,  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)),  1321, 1481, 1484, 
1498, 1508, 1623,  1624,  3314; 
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Sections  10.171  through  10.178a  also 
issued  imder  19  U.S.C.  2461  et  seq.; 
***** 

Sections  10.211  through  10.217  also 
issued  under  19  U.S.C.  3721; 
***** 

2.  In  §  10.171,  the  first  sentence  of 
paragraph  (a)  is  amended  hy  removing 
the  reference  “(19  U.S.C.  2461-2465)” 
and  adding,  in  its  place,  the  reference 
“(19  U.S.C.  2461-2467)’. 

3.  In  §10.175: 

a.  Paragraph  (e)(1)  is  amended  by 
removing  the  words  “section  502(a)(3), 
Trade  Act  of  1974,  as  amended  (19 
U.S.C.  2462(a)(3))”  and  adding,  in  their 
place,  the  words  “section  507(2),  Trade 
Act  of  1974,  as  amended  (19  U.S.C. 
2467(2))”  and  by  removing  the  words 
“section  504,  Trade  Act  of  1974,  as 
amended  (19  U.S.C.  2464)”  and  adding, 
in  their  place,  the  words  “section 
502(d),  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2462(d))’;  and 

b.  Paragraph  (e)(2)  is  amended  by 
removing  the  words  “section  504  of  the 
Trade  Act  of  1974  (19  U.S.C.  2464)”  and 
adding,  in  their  place,  the  words 
“section  502(d)  of  the  Trade  Act  of  1974 
(19  U.S.C.  2462(d))”  and  by  adding 
“Malaysia”  in  appropriate  alphabetical 
order  in  the  list  of  coxmtries  at  the  end 
of  the  paragraph. 

4.  In  §  10.176,  paragraph  (a)  is  revised, 
and  paragraph  (c)  is  amended  by 
removing  the  words  “section  502(a)(3) 
of  the  Trade  Act  of  1974  as  amended  (19 
U.S.C.  2462(a)(3))”  and  adding,  in  their 
place,  the  words  “section  507(2)  of  the 
Trade  Act  of  1974  (19  U.S.C.  2467(2))”. 
The  revision  of  paragraph  (a)  reads  as 
follows: 

§  10.176  Country  of  origin  criteria. 

(a)  Merchandise  produced  in  a 
beneficiary  developing  country  or  any 
two  or  more  countries  which  are 
members  of  the  same  association  of 
countries — (1)  General.  Except  as 
otherwise  provided  in  this  section,  any 
article  which  either  is  wholly  the  ^ 
growth,  product,  or  manufacture  of,  or 
is  a  new  or  different  article  of  commerce 
that  has  been  grown,  produced,  or 
manufactured  in,  a  beneficiary 
developing  coxmtry  may  qualify  for 
duty-free  entry  imder  the  Generalized 
System  of  Preferences  (GSP).  No  article 
will  be  considered  to  have  been  grown, 
produced,  or  manufactured  in  a 
beneficiary  developing  country  by 
virtue  of  having  merely  undergone 
simple  (as  opposed  to  complex  or 
meaningful)  combining  or  packaging 
operations  or  mere  dilution  with  water 
or  mere  dilution  with  another  substance 
that  does  not  materially  alter  the 
characteristics  of  the  article.  Duty-free 


entry  under  the  GSP  may  be  accorded  to 
an  article  only  if  the  sum  of  the  cost  or 
value  of  the  materials  produced  in  the 
beneficiary  developing  country  or  any 
two  or  more  countries  that  are  members 
of  the  same  association  of  countries  and 
are  treated  as  one  country  under  section 
507(2)  of  the  Trade  Act  of  1974,  as 
amended  (19  U.S.C.  2467(2)),  plus  the 
direct  costs  of  processing  operations  • 
performed  in  the  beneficiary  developing 
country  or  member  countries,  is  not  less 
than  35  percent  of  the  appraised  value 
of  the  article  at  the  time  it  is  entered. 

(2)  Combining,  packaging,  and 
diluting  operations.  No  article  which 
has  undergone  only  a  simple  combining 
or  packaging  operation  or  a  mere 
dilution  in  a  beneficiary  developing 
country  within  the  meaning  of 
paragraph  (a)(1)  of  this  section  will  be 
entitled  to  duty-free  treatment  even 
though  the  processing  operation  causes 
the  article  to  meet  the  viue  requirement 
set  forth  in  that  paragraph.  For  purposes 
of  this  section: 

(i)  Simple  combining  or  packaging 
operations  and  mere  dilution  include, 
but  are  not  limited  to,  the  following: 

(A)  The  addition  of  batteries  to 
devices; 

(B)  Fitting  together  a  small  number  of 
components  by  bolting,  glueing, 
soldering,  etc.; 

(C)  Blending  foreign  and  beneficiary 
developing  country  tobacco; 

(D)  The  addition  of  substances  such  as 
anticaking  agents,  preservatives,  wetting 
agents,  etc.; 

(E)  Repacking  or  packaging 
components  together; 

(F)  Reconstituting  orange  juice  by 
adding  water  to  orange  juice 
concentrate;  and 

(G)  Diluting  chemicals  with  inert 
ingredients  to  bring  them  to  standard 
deOTees  of  strength; 

(li)  Simple  combining  or  packaging 
operations  and  mere  dilution  will  not  be 
t^en  to  include  processes  such  as  the 
following: 

(A)  The  assembly  of  a  large  nmnber  of 
discrete  components  onto  a  printed 
circuit  board; 

(B)  The  mixing  together  of  two  bulk 
medicinal  substances  followed  by  the 
packaging  of  the  mixed  product  into 
individual  doses  for  retail  sale; 

(C)  The  addition  of  water  or  another 
substance  to  a  chemical  compound 
imder  pressure  which  results  in  a 
reaction  creating  a  new  chemical 
compound;  and 

(D)  A  simple  combining  or  packaging 
operation  or  mere  dilution  coupled  with 
any  other  type  of  processing  such  as 
testing  or  fabrication  (for  example,  a 
simple  assembly  of  a  small  number  of 
components,  one  of  which  was 


fabricated  in  the  beneficiary  developing 
country  where  the  assembly  took  place); 
and 

(iii)  The  fact  that  an  article  has 
undergone  more  than  a  simple 
combining  or  packaging  operation  or 
mere  dilution  is  not  necessarily 
dispositive  of  the  question  of  whether 
that  processing  constitutes  a  substantial 
transformation  for  purposes  of 
determining  the  country  of  origin  of  the 
article. 

***** 

5.  A  new  §  10.178a  is  added  to  read 
as  follows: 

§  1 0.1 78a  Special  duty-free  treatment  for 
sub-Saharan  African  countries. 

(a)  General.  Section  506A  of  the  Trade 
Act  of  1974  (19  U.S.C.  2466a)  authorizes 
the  President  to  provide  duty-free 
treatment  for  certain  articles  otherwise 
excluded  from  duty-fr«e  treatment 
under  the  Generalized  System  of 
Preferences  (GSP)  pursuant  to  section 
503(b)(1)(B)  throu^  (G)  of  the  Trade 
Act  of  1974  (19  U.S.C.  2463(b)(1)(B) 
through  (G))  and  authorizes  the 
President  to  designate  a  country  listed 
in  section  107  of  the  African  Growth 
and  Opportunity  Act  (19  U.S.C.  3706)  as 
an  eligible  beneficiary  sub-Saharan 
African  country  for  purposes  of  that 
duty-free  treatment. 

(b)  Eligible  articles.  The  duty-free 
treatment  referred  to  in  paragraph  (a)  of 
this  section  will  apply  to  any  article 
within  any  of  the  following  classes  of 
articles,  provided  that  the  article  in 
question  has  been  designated  by  the 
Resident  for  that  purpose  and  is  the 
growth,  product,  or  manufacture  of  an 
eligible  beneficiary  sub-Saharan  African 
country  and  meets  the  requirements 
specified  or  referred  to  in  paragraph  (d) 
of  this  section: 

(1)  Watches,  except  those  watches 
entered  after  June  30, 1989,  that  the 
President  specifically  determines,  after 
public  notice  and  comment,  will  not 
cause  material  injury  to  watch  or  watch 
band,  strap,  or  bracelet  manufacturing 
and  assembly  operations  in  the  United 
States  or  the  United  States  insular 
possessions; 

(2)  Certain  electronic  articles; 

(3)  Certain  steel  articles; 

(4)  Footwear,  handbags,  luggage,  flat 
goods,  work  gloves,  and  leather  wearing 
apparel  which  were  not  eligible  articles 
for  purposes  of  the  GSP  on  January  1, 
1995,  as  the  GSP  was  in  effect  oh  that 
date; 

(5)  Certain  semimanufactured  and 
manufactured  glass  products;  and 

(6)  Any  other  articles  which  the 
President  determines  to  be  import- 
sensitive  in  the  context  of  the  GSP. 
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(c)  Claim  for  duty-free  treatment.  A 
claim  for  the  duty-free  treatment 
referred  to  in  paragraph  (a)  of  this 
section  must  he  made  by  placing  on  the 
entry  document  the  symbol  “D”  as  a 
prefix  to  the  subheading  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  for  each  article  for  which 
duty-free  treatment  is  claimed; 

(d)  Origin  and  related  rules.  The 
provisions  of  §§  10.171, 10.173,  and 
10.175  through  10.178  will  apply  for 
purposes  of  duty-free  treatment  under 
this  section.  However,  application  of 
those  provisions  in  the  context  of  this 
section  will  be  subject  to  the  following 
rules: 

(1)  The  term  “beneficiary  developing 
country,”  wherever  it  appears,  means 
“beneficiary  sub-Saharan  African 
coimtry;’ 

(2)  In  the  GSP  declaration  set  forth  in 
§  10.173(a)(l](i),  the  column  heading 
“Materials  produced  in  a  beneficiary 
developing  country  or  members  of  the 
same  association”  should  read  “Material 
produced  in  a  beneficiary  sub-Saharan 
African  country  or  in  the  U.S.;” 

(3)  The  provisions  of  §  10.175(c)  will 
not  apply;  and 

(4)  For  purposes  of  determining 
compliance  with  the  35  percent  value 
content  requirement  set  forth  in 

§  10.176(a): 

(i)  An  amount  not  to  exceed  15 
percent  of  the  appraised  value  of  the 
article  at  the  time  it  is  entered  may  be 
attributed  to  the  cost  or  value  of 
materials  produced  in  the  customs 
territory  of  the  United  States,  and  the 
provisions  of  §  10.177  will  apply  for 
purposes  of  identifying  materials 
produced  in  the  customs  territory  of  the 
United  States  and  the  cost  or  value  of 
those  materials;  and 

(ii)  The  cost  or  value  of  materials 
included  in  the  article  that  are  produced 
in  more  than  one  beneficiary  sub- 
Saharan  Afiican  coimtry  may  be  applied 
without  regard  to  whether  those 
countries  are  members  of  the  same 
association  of  coimtries. 

(e)  Importer  requirements.  In  order  to 
make  a  claim  for  duty-free  treatment 
under  this  section,  the  importer; 

(1)  Must  have  records  that  explain 
how  the  importer  came  to  the 
conclusion  that  the  article  qualifies  for 
duty-free  treatment; 

(2)  Must  have  records  that 
demonstrate  that  the  importer  is 
claiming  that  the  article  qualifies  for 
duty-free  treatment  because  it  is  the 
growth  of  a  beneficiary  sub-Saharan 
African  country  or  because  it  is  the 
product  of  a  beneficiary  sub-Saharan 
African  coimtry  or  because  it  is  the 
manufacture  of  a  beneficiary  sub- 
Saharan  Afiican  country.  If  the  importer 


is  claiming  that  the  article  is  the  growth 
of  a  beneficiary  sub-Saharan  African 
country,  the  importer  must  have  records 
that  indicate  that  the  product  was  grown 
in  that  country,  such  as  a  record  of 
receipt  from  a  farmer  whose  crops  are 
grown  in  that  country.  If  the  importer  is 
claiming  that  the  article  is  the  product 
of,  or  the  manufacture  of,  a  beneficiary 
sub-Saharan  African  country,  the 
importer  must  have  records  that 
indicate  that  the  manufacturing  or 
processing  operations  reflected  in  or 
applied  to  the  article  meet  the  country 
of  origin  rules  set  forth  in  §  10.176(a) 
and  paragraph  (d)  of  this  section.  A 
properly  completed  GSP  declaration  in 
the  form  set  forth  in  §  10.173(a)(1)  is  one 
example  of  a  record  that  would  serve 
this  purpose; 

(3)  Must  establish  and  implement 
internal  controls  which  provide  for  the 
periodic  review  of  the  accuracy  of  the 
declarations  or  other  records  referred  to 
in  paragraph  (e)(2)  of  this  section; 

(4)  Must  have  shipping  papers  that 
show  how  the  article  moved  from  the 
beneficiary  sub-Saharan  Afirican  country 
to  the  United  States.  If  the  imported 
article  was  shipped  through  a  country 
other  than  a  beneficiary  sub-Saharan 
African  country  and  the  invoices  and 
other  documents  from  the  beneficiary 
sub-Saharan  African  country  do  not 
show  the  United  States  as  the  final 
destination,  the  importer  also  must  have 
documentation  that  demonstrates  that 
the  conditions  set  forth  in  §  10.175(d)(1) 
through  (3)  were  met; 

(5)  Must  have  records  that 
demonstrate  the  cost  or  value  of  the 
materials  produced  in  the  United  States 
and  the  cost  or  value  of  the  materials 
produced  in  a  beneficiary  sub-Saharan 
African  country  or  counfaies  and  the 
direct  costs  of  processing  operations 
incurred  in  the  beneficiary  sub-Saharan 
African  country  that  were  relied  upon 
by  the  importer  to  determine  that  die 
article  met  the  35  percent  value  content 
requirement  set  forth  in  §  10.176(a)  and 
paragraph  (c)  of  this  section.  A  properly 
completed  GSP  declaration  in  the  form 
set  forth  in  §  10.173(a)(1)  is  one  example 
of  a  record  that  would  serve  this 
purpose;  and 

(6)  Must  be  prepared  to  produce  the 
records  referred  to  in  paragraphs  (e)(1), 
(e)(2),  (e)(4),  and  (e)(5)  of  &is  section 
within  30  days  of  a  request  from 
Customs  and  must  be  prepared  to 
explain  how  those  records  and  the 
internal  controls  referred  to  in 
paragraph  (e)(3)  of  this  section  justify 
the  importer’s  claim  for  duty-free 
treatment. 

6.  Part  10  is  amended  by  adding  a 
new  center  heading  followed  by  new 


§§  10.211  through  10.217  to  read  as 
follows: 

Textile  and  Apparel  Articles  Under  the 
Afidcan  Growth  and  Opportunity  Act 

Sec. 

10.211  Applicability. 

10.212  Definitions. 

10.213  Articles  eligible  for  preferential 
treatment. 

10.214  Certificate  of  Origin. 

10.215  Filing  of  claim  for  preferential 
treatment. 

10.216  Maintenance  of  records  and 
submission  of  Certificate  by  importer. 

10.217  Verification  and  justification  of 
claim  for  preferential  treatment. 

Textile  and  Apparel  Articles  Under  the 
Afiican  Growth  and  Opportunity  Act 

§10.211  Applicability. 

Title  I  of  Public  Law  106-200  (114 
Stat.  251),  entitled  the  African  Growth 
and  Opportunity  Act  (AGOA), 
authorizes  the  President  to  extend 
certain  trade  benefits  to  designated 
countries  in  sub-Saharan  Africa.  Section 
112  of  the  AGOA,  codified  at  19  U.S.C. 
3721,  provides  for  the  preferential 
treatment  of  certain  textile  and  apparel 
articles  from  beneficiary  countries.  The 
provisions  of  §§  10.211-10.217  of  this 
part  set  forth  the  legal  requirements  and 
procedures  that  apply  for  purposes  of 
obtaining  preferential  treatment 
pursuant  to  section  112. 

§10.212  Definitions. 

When  used  in  §§  10.211  through 
10.217,  the  following  terms  have  the 
meanings  indicated: 

Apparel  articles.  “Apparel  articles” 
means  goods  classifiable  in  Chapters  61 
and  62  and  headings  6501,  6502,  6503, 
and  6504  and  subheadings  6406.99  and 
6505.90  of  the  HTSUS. 

Assembled  in  one  or  more  beneficiary 
countries.  “Assembled  in  one  or  more 
beneficiary  countries”  when  used  in  the 
context  of  a  textile  or  apparel  article  has 
reference  to  a  joining  together  of  two  or 
more  components  (other  than  thread, 
decorative  embellishments,  buttons, 
zippers,  or  similar  components)  that 
occurred  in  one  or  more  beneficiary 
countries,  whether  or  not  a  prior  joining 
operation  was  performed  on  the  article 
or  any  of  its  components  in  the  United 
States. 

Beneficiary  country.  “Beneficiary 
country”  means  a  country  listed  in 
section  107  of  the  African  Growth  and 
Opportunity  Act  (19  U.S.C.  3706)  which 
has  been  the  subject  of  a  finding  by  the 
President,  published  in  the  Federal 
Register,  that  the  country  has  satisfied 
the  requirements  of  section  113  of  the 
African  Growth  and  Opportunity  Act 
(19  U.S.C.  3722)  and  which  the 
President  has  designated  as  a 
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beneficiciry  sub-Saharan  African  country 
under  section  5 06 A  of  the  Trade  Act  of 
1974  (19  U.S.C.  2466a). 

Cut  in  one  or  more  beneficiary 
countries.  “Cut  in  one  or  more 
beneficiary  countries”  when  used  with 
reference  to  apparel  articles  means  that 
all  fabric  components  used  in  the 
assembly  of  the  article  were  cut  from 
fabric  in  one  or  more  beneficiary 
countries. 

Foreign.  “Foreign”  means  of  a  country 
other  than  the  United  States  or  a 
beneficiary  country. 

HTSUS.  “HTSUS”  means  the 
Harmonized  Tariff  Schedule  of  the 
United  States. 

Knit-to-shape.  The  term  “knit-to- 
shape”  applies  to  any  apparel  article  of 
which  50  percent  or  more  of  the  exterior 
surface  area  is  formed  by  major  parts 
that  have  been  knitted  or  crocheted 
directly  to  the  shape  used  in  the  apparel 
article,  with  no  consideration  being 
given  to  patch  pockets,  appliques,  or  the 
like.  Minor  cutting,  trimming,  or  sewing 
of  those  major  parts  will  not  affect  the 
determination  of  whether  an  apparel 
article  is  “knit-to-shape.” 

Major  parts.  “Major  parts”  means 
integral  components  of  an  apparel 
article  but  does  not  include  collars, 
cuffs,  waistbands,  plackets,  pockets, 
linings,  paddings,  trim,  accessories,  or 
similar  parts  or  components. 

NAFTA.  “NAFTA”  means  the  North 
American  Free  Trade  Agreement 
entered  into  by  the  United  States, 
Canada,  and  Mexico  on  December  17, 
1992. 

Originating.  “Originating”  means 
having  the  coxmtry  of  origin  determined 
by  application  of  the  provisions  of 
§  102.21  of  this  chapter. 

Preferential  treatment.  “Preferential 
treatment”  means  entry,  or  withdrawal 
from  warehouse  for  consumption,  in  the 
customs  territory  of  the  United  States 
free  of  duty  and  free  of  any  quantitative 
limitations  as  provided  in  19  U.S.C. 
3721. 

Wholly  assembled  in.  When  used  with 
reference  to  a  textile  or  apparel  article 
in  the  context  of  one  or  more  beneficiary 
cmmtries  or  one  or  more  lesser 
developed  beneficiary  countries,  the 
expression  “wholly  assembled  in” 
means  that  all  of  the  components  of  the 
textile  or  apparel  article  (including 
thread,  decorative  embellishments, 
buttons,  zippers,  or  similar  components) 
were  joined  together  in  one  or  more 
beneficiary  coimtiies  or  one  or  more 
lesser  developed  beneficiary  countries. 

Wholly  formed.  “Wholly  formed,” 
when  used  with  reference  to  yams  or 
thread,  means  that  all  of  the  production 
processes,  starting  with  the  extrusion  of 
filament  or  the  spinning  of  all  fibers  into 


yam  or  both  and  ending  with  a  yam  or 
plied  yam,  took  place  in  a  single 
counti^,  «md,  when  used  with  reference 
to  fabric(s),  means  that  all  of  the 
production  processes,  stealing  with 
polymers,  fibers,  filaments,  textile 
strips,  yams,  twine,  cordage,  rope,  or 
strips  of  fabric  and  ending  with  a  fabric 
by  a  weaving,  knitting,  needling,  tufting, 
felting,  entangling  or  other  process,  took 
place  in  a  single  country. 

§  1 0.21 3  Articles  eligible  for  preferential 
treatment. 

(a)  General.  The  preferential  treatment 
referred  to  in  §  10.211  applies  to  the 
following  textile  and  apparel  articles 
that  are  imported  directly  into  the 
customs  territory  of  the  United  States 
from  a  beneficiary  country: 

(1)  Apparel  articles  assembled  in  one 
or  more  beneficiary  co\mtries  from 
fabrics  wholly  formed  and  cut  in  the 
United  States,  from  yams  wholly 
formed  in  the  United  States,  (including 
fabrics  not  formed  from  yams,  if  those 
fabrics  are  classifiable  under  heading 
5602  or  5603  of  the  HTSUS  and  are 
wholly  formed  and  cut  in  the  United 
States)  that  are  entered  imder 
subheading  9802.00.80  of  the  HTSUS; 

(2)  Apparel  articles  assembled  in  one 
or  more  beneficiary  coimtries  from 
fabrics  wholly  formed  and  cut  in  the 
United  States,  from  yeims  wholly 
formed  in  the  United  States,  (including 
fabrics  not  formed  from  yams,  if  those 
fabrics  are  classifiable  under  heading 
5602  or  5603  of  the  HTSUS  and  are 
wholly  formed  and  cut  in  the  United 
States)  that  are  entered  imder  Chapter 
61  or  62  of  the  HTSUS,  if,  after  that 
assembly,  the  articles  would  have 
qualified  for  entry  under  subheading 
9802.00.80  of  the'HTSUS  but  for  the  fact 
that  the  articles  were  embroidered  or 
subjected  to  stone-washing,  enzyme¬ 
washing,  acid  washing,  perma-pressing, 
oven-baking,  bleaching,  garment-dyeing, 
screen  printing,  or  other  similar 
processes  in  a  beneficiary  coimtry; 

(3)  Apparel  articles  cut  in  one  or  more 
beneficiary  countries  from  fabric  wholly 
formed  in  the  United  States  from  yams 
wholly  formed  in  the  United  States  j 
(including  fabrics  not  formed  from 
yams,  if  those  fabrics  are  classifiable 
under  heading  5602  or  5603  of  the  / 
HTSUS  and  are  wholly  formed  in  the 
United  States),  if  those  articles  are 
assembled  in  one  or  more  beneficiary 
countries  with  thread  formed  in  the 
United  States; 

(4)  Apparel  articles  wholly  assembled 
in  one  or  more  beneficiary  countries 
from  fabric  wholly  formed  in  one  or 
more  beneficiary  countries  from  yam 
originating  either  in  the  United  States  or 
one  or  more  beneficiary  countries 


(including  fabrics  not  formed  from 
yams,  if  those  fabrics  are  classifiable 
under  heading  5602  or  5603  of  the 
HTSUS  and  are  wholly  formed  and  cut 
in  one  or  more  beneficiary  countries); 

(5)  Apparel  articles  wholly  assembled 
in  one  or  more  lesser  developed 
beneficiary  countries  regardless  of  the 
country  of  origin  of  the  fabric  used  to 
make  the  articles; 

(6)  Sweaters,  in  chief  weight  of 
cashmere,  knit-to-shape  in  one  or  more 
beneficiary  countries  and  classifiable 
under  subheading  6110.10  of  the 
HTSUS; 

(7)  Sweaters,  containing  50  percent  or 
more  by  weight  of  wool  measuring  18.5 
microns  in  diameter  or  finer,  knit-to- 
shape  in  one  or  more  beneficiary 
countries; 

(8)  Apparel  articles  that  are  both  cut 
(or  knit-to-shape)  and  sewn  or  otherwise 
assembled  in  one  or  more  beneficiary 
coimtries,  from  fabric  or  yam  that  is  not 
formed  in  the  United  States  or  a 
beneficiary  country,  to  the  extent  that 
apparel  articles  of  those  fabrics  or  yams 
would  be  eligible  for  preferential 
treatment,  without  regard  to  the  somce 
of  the  fabric  or  yam,  under  Annex  401 
to  the  NAFTA: 

(9)  Apparel  articles  that  are  both  cut 
(or  knit-to-shape)  and  sewn  or  otherwise 
assembled  in  one  or  more  beneficiary 
countries,  from  fabric  or  yam  that  is  not 
formed  in  the  United  States  or  a 
beneficiary  coimtry  and  that  is  not 
described  in  paragraph  (a)(8)  of  this 
section,  to  the  extent  that  the  President 
has  determined  that  the  fabric  or  yam 
cannot  be  supplied  by  the  domestic 
industry  in  commercial  quantities  in  a 
timely  manner  and  has  proclaimed  the 
preferential  treatment  provided  under 
paragraph  (a)(8)  of  this  section;  and 

(10)  A  handloomed,  handmade,  or 
folklore  article  of  a  beneficiary  country 
or  countries  that  is  certified  as  a 
handloomed,  handmade,  or  folklore 
article  by  the  competent  authority  of  the 
beneficiary  country  or  countries, 
provided  &at  the  President  has 
determined  that  the  article  in  question 
will  be  treated  as  being  a  handloomed, 
handmade,  or  folklore  article. 

(b)  Special  rules  for  certain 
component  materials — (1)  General.  An 
article  otherwise  described  under 
paragraph  (a)  of  this  section  will  not  be 
ineligible  for  the  preferential  treatment 
referred  to  in  §  10.211  because  the 
article  contains: 

(i)  Findings  and  trimmings  of  foreign 
origin,  if  the  value  of  those  findings  and 
trimmings  does  not  exceed  25  percent  of 
the  cost  of  the  components  of  the 
assembled  article.  For  purposes  of  this 
section  “findings  and  trimmings” 
include,  but  are  not  limited  to,  hooks 
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and  eyes,  snaps,  buttons,  “bow  buds,” 
decorative  lace  trim,  elastic  strips  (but 
only  if  they  are  each  less  than  1  inch  in 
width  and  are  used  in  the  production  of 
brassieres),  zippers  (including  zipper 
tapes),  labels,  and  sewing  thread  except 
in  the  case  of  an  article  described  in 
paragraph  (a)(3)  of  this  section; 

(ii)  Interlinings  of  foreign  origin,  if  the 
value  of  those  interlinings  does  not 
exceed  25  percent  of  the  cost  of  the 
components  of  the  assembled  article. 

For  purposes  of  this  section 
“interlinings”  include  only  a  chest  type 
plate,  a  “h5nmo”  piece,  or  “sleeve 
header,”  of  woven  or  weft-inserted  warp 
knit  construction  and  of  coarse  animal 
hair  or  man-made  filaments; 

(iii)  Any  combination  of  findings  and 
trimmings  of  foreign  origin  and 
interlinings  of  foreign  origin,  if  the  total 
value  of  those  findings  and  trimmings 
and  inter  linings  does  not  exceed  25 
percent  of  the  cost  of  the  components  of 
the  assembled  article;  or 

(iv)  Fibers  or  yams  not  wholly  formed 
in  the  United  States  or  one  or  more 
beneficiary  countries  if  the  total  weight 
of  all  those  fibers  and  yams  is  not  more 
than  7  percent  of  the  total  weight  of  the 
article. 

(2)  Treatment  of  fibers  and  yams  as 
findings  or  trimmings.  If  any  fibers  or 
yams  not  wholly  formed  in  the  United 
States  or  one  or  more  beneficiary 
cmmtries  are  used  in  an  article  as  a 
finding  or  trimming  described  in 


paragraph  (b)(l)(i)  of  this  section,  the 
fibers  or  yams  will  be  considered  to  be 
a  finding  or  trimming  for  purposes  of 
paragraph  (b)(1)  of  this  section. 

(c)  Imported  directly  defined.  For 
piurposes  of  paragraph  (a)  of  this  section, 
the  words  “imported  directly”  mean: 

(1)  Direct  shipment  from  any 
beneficiary  country  to  the  United  States 
without  passing  ttiough  the  territory  of 
any  non-beneficiary  coxmtry; 

(2)  If  the  shipment  is  from  any 
beneficiary  country  to  the  United  States 
through  the  territory  of  any  non¬ 
beneficiary  country,  the  articles  in  the 
shipment  do  not  enter  into  the 
commerce  of  any  non-beneficiciry 
country  while  en  route  to  the  United 
States  and  the  invoices,  bills  of  lading, 
and  other  shipping  dociunents  show  the 
United  States  as  the  final  destination;  or 

(3)  If  the  shipment  is  fi:om  emy 
beneficiary  country  to  the  United  States 
through  the  territory  of  any  non¬ 
beneficiary  country,  and  the  invoices 
and  other  documents  do  not  show  the 
United  States  as  the  final  destination, 
the  articles  in  the  shipment  upon  arrival 
in  the  United  States  cure  imported 
directly  only  if  they: 

(i)  Remained  under  the  control  of  the 
customs  authority  of  the  intermediate 
country; 

(ii)  Did  not  enter  into  the  commerce 
of  the  intermediate  country  except  for 
the  purpose  of  sale  other  than  at  retail, 
and  the  port  director  is  satisfied  that  the 


importation  results  fi-om  the  original 
commercicd  transaction  between  the 
importer  and  the  producer  or  the 
producer’s  sales  agent;  and 

(iii)  Were  not  subjected  to  operations, 
other  than  loading  or  unloading,  and 
other  activities  necessary  to  preserve  the 
articles  in  good  condition. 

§  10.214  Certificate  of  Origin. 

(a)  General.  A  Certificate  of  Origin 
must  be  employed  to  certify  that  a 
textile  or  apparel  article  being  exported 
from  a  beneficiary  coimtry  to  the  United 
States  qualifies  for  the  preferential 
treatment  referred  to  in  §  10.211.  The 
Certificate  of  Origin  must  be  prepared 
by  the  exporter  in  the  beneficiary 
country  in  the  form  specified  in 
paragraph  (b)  of  this  section.  Where  the 
beneficiary  country  exporter  is  not  the 
producer  of  the  article,  that  exporter 
may  complete  and  sign  a  Certificate  of 
Origin  on  the  basis  of: 

(1)  Its  reasonable  reliance  on  the 
producer’s  written  representation  that 
the  article  qualifies  for  preferential 
treatment;  or 

(2)  A  completed  and  signed  Certificate 
of  Origin  for  the  article  volimtarily 
provided  to  the  exporter  by  the 
producer. 

(b)  Form  of  Certificate.  The  Certificate 
of  Origin  referred  to  in  paragraph  (a)  of 
this  section  must  be  in  the  following 
format: 

BILUNG  CODE  4820-02-P 
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African  Growth  and  Opportunity  Act 
Textile  Certificate  of  Origin 


&  Addre  ss 


!  2.  i  ‘rocfucer  Name  &  Address 


3.  Irr^dsr  Narrie  &  Address 


Q.  U.SJ  Afrksan  Fabric  Prodifcer  Namo  &  AddrtGS 


4.  De-5c.ipticn  of  Ariic'e 


.  Preferonce 

Group 


7.  U -S7  Afiican  Yam  Prodijasr  &  Address 


U  S.  I  hreoci  Prodwer  Pama  &  Address 


9.N:  “G  of  HandlSviTiod,  Ur 


ds  or  Fo!r;^"S  Articic 


^  _ \ _ 

1U.  p;a.T!e  of  Preference  Group  1 3  Fabric  or  Yam; 


PreferecKe  Groups: 

A;  Apparel  assembled  from  U.S.-formed  and  cut  fabric  from  U.S^  yam  [19  CFR  10.213(aX1)]. 

B:  Ap^rel  assembled  and  further  processed  from  U.S.-formed  ar^  cut  fabric  from  U.S.  [19  CFR  10.213(aX2)]. 

C:  Apparel  cut  and  assembled  from  U.S.  fabric  from  U.S.  yam  and  thread  [19  CFR  10.213{aX3)]. 

D:  Apparel  assembled  from  regional  fabric  from  yam  originating  in  the  U.S.  or  one  or  more  beneficiary  countries  [19 

CFR  10.213(aX4)l. 

E:  Apparel  assemble  in  one  or  more  lesser  developed  beneficiary  countries  [19  CFR  10.213(aX5)]. 

F:  Sweaters  knit  to  shape  in  chief  weight  of  cashmere  [19  CFR  10.213(aX6)]. 

G:  Sweaters  knit  to  shape  with  50  percent  or  more  by  weight  of  fine  wool  M9  CFR  10.213(aX7)]. 

H;  Apparel  cut  aixl  assembled  in  one  or  more  beneficiary  countries  from  fabrics  or  yam  not  formed  in  the  United 

States  or  a  beneficiary  country  (as  identified  in  NAFTA)  or  designated  as  not  available  in  commercial  quantities  in 
the  United  States  [19  CFR  10.213(aX8)  or  (aX9)j. 

I:  Harxiloomed,  haridmade  or  folklore  articles  [19  CFR  10.213(aX10)]. 

I  certify  that  the  information  on  this  document  is  complete  arxi  accurate  arxl  I  assume  the  responsibility  for  proving  such 
representations.  I  understand  that  I  am  liable  for  any  false  statements  or  material  omissions  made  on  or  in  connection  with 
this  document. 

I  agree  to  maintain,  and  present  upon  request,  documentation  necessary  to  support  this  certificate. 


ompany 


thonz 

edS 

ignature 

my 

ame  (Print  or  Type 


From:  To: 


Facsimile  Number 


BIUJt4G  CODE  482(M)2-C 

(c)  Preparation  of  Certificate.  The 
following  rules  will  apply  for  purposes 
of  completing  the  Certificate  of  Origin 
set  forth  in  paragraph  (b)  of  this  section: 

(1)  Blocks  1  through  5  pertain  only  to 
the  final  article  exported  to  the  United 
States  for  which  preferential  treatment 
may  be  claimed; 


(2)  Block  1  should  state  the  legal 
name  and  address  (including  country)  of 
the  exporter; 

(3)  Block  2  should  state  the  legal 
name  and  address  (including  country)  of 
the  producer.  If  there  is  more  than  one 
producer,  attach  a  list  stating  the  legal 
name  and  address  (including  country)  of 
all  additional  producers.  If  this 
information  is  confidential,  it  is 


acceptable  to  state  "available  to 
Customs  upon  request”  in  block  2.  If  the 
producer  and  the  exporter  are  the  same, 
state  “same”  in  block  2; 

(4)  Block  3  should  state  the  legal 
name  and  address  (including  country)  of 
the  importer; 

(5)  Block  4  should  provide  a  full 
description  of  each  article.  The 
description  should  be  sufficient  to  relate 


59680 


Federal  Register /Vol.  65,  No.  194 / Thursday,  October  5,  2000 /Rules  and  Regulations 


it  to  the  invoice  description  euid  to  the 
description  of  the  article  in  the 
international  Harmonized  System. 
Include  the  invoice  number  as  shown 
on  the  commercial  invoice  or,  if  the 
invoice  number  is  not  known,  include 
another  unique  reference  number  such 
as  the  shipping  order  number; 

(6)  In  block  5,  insert  the  letter  that 
designates  the  preference  group  which 
applies  to  the  article  according  to  the 
description  contained  in  the  CFR 
provision  cited  on  the  Certificate  for 
that  group; 

(7)  Blocks  6  through  10  must  be 
completed  only  when  the  block  in 
question  calls  for  information  that  is 
relevant  to  the  preference  group 
identified  in  block  5; 

(8)  Block  6  should  state  the  legal 
name  and  address  (including  country)  of 
the  fabric  producer; 

(9)  Block  7  should  state  the  legal 
name  and  address  (including  country)  of 
the  yam  producer; 

(10)  Block  8  should  state  the  legal 
name  and  address  (including  country)  of 
the  thread  producer; 

(11)  Block  9  should  state  the  name  of 
the  folklore  article  or  should  state  that 
the  article  is  handloomed  or  handmade; 

(12)  Block  10,  which  should  be 
completed  only  when  preference  group 
“H”  is  inserted  in  block  5,  should  state 
the  name  of  the  fabric  or  yam  that  is  not 
formed  in  the  United  States  or  a 
beneficiary  country  or  that  is  not 
available  in  commercial  quantities  in 
the  United  States; 

(13)  Block  16a  should  reflect  the  date 
on  which  the  Certificate  was  completed 
and  signed; 

(14)  Block  16b  should  be  completed  if 
the  Certificate  is  intended  to  cover 
multiple  shipments  of  identical  articles 
as  described  in  block  4  that  are 
imported  into  the  United  States  during 
a  specified  period  of  up  to  one  year  (see 
§  10.216(b)(4)(ii)).  The  “fi'om”  date  is 
the  date  on  which  the  Certificate 
became  applicable  to  the  article  covered 
by  the  blanket  Certificate  (this  date  may 
be  prior  to  the  date  reflected  in  block 
16a).  The  “to”  date  is  the  date  on  which 
the  blanket  period  expires;  and 

(15)  The  Certificate  may  be  printed 
and  reproduced  locally.  If  more  space  is 
needed  to  complete  the  Certificate, 
attach  a  continuation  sheet. 

§  1 0.21 5  Filing  of  claim  for  preferential 
treatment. 

(a)  Declaration.  In  connection  with  a 
claim  for  preferential  treatment  for  a 
textile  or  apparel  article  described  in 
§  10.213,  the  importer  must  make  a 
written  declaration  that  the  article 
qualifies  for  that  treatment.  In  the  case 
of  an  article  described  in  §  10.213(a)(1), 


the  written  declaration  should  be  made 
by  including  on  the  entry  summary,  or 
equivalent  documentation,  the  symbol 
“D”  as  a  prefix  to  the  subheading  within 
Chapter  98  of  the  HTSUS  under  which 
the  article  is  classified,  and,  in  the  case 
of  any  article  described  in  §  10.213(a)(2) 
through  (a)(10),  the  inclusion  on  the 
entry  summary,  or  equivalent 
documentation,  of  the  subheading 
within  Chapter  98  of  the  HTSUS  under 
which  the  article  is  classified  will 
constitute  the  written  declaration. 

Except  in  any  of  the  circumstances 
described  in  §  10.216(d)(1),  the 
declaration  required  xinder  this 
paragraph  must  be  based  on  an  original 
Certificate  of  Origin  that  has  been 
completed  and  properly  executed  in 
accordance  with  §  10.214,  that  covers 
the  article  being  imported,  and  that  is  in 
the  possession  of  the  importer. 

(b)  Corrected  declaration.  If,  after 
making  the  declaration  required  under 
paragraph  (a)  of  this  section,  the 
importer  has  reason  to  believe  that  a 
Certificate  of  Origin  on  which  a 
declaration  was  based  contains 
information  that  is  not  correct,  the 
importer  must  within  30  calendar  days 
after  the  date  of  discovery  of  the  error 
make  a  corrected  declaration  and  pay 
any  duties  that  may  be  due.  A  corrected 
declaration  will  be  effected  by 
submission  of  a  letter  or  other  written 
statement  to  the  Customs  port  where  the 
declaration  was  originally  filed. 

§  1 0.21 6  Maintenance  of  records  and 
submission  of  Certificate  by  importer. 

(a)  Maintenance  of  records.  Each 
importer  claiming  preferential  treatment 
for  an  article  imder  §  10.215  must 
maintain  in  the  United  States,  in 
accordance  with  the  provisions  of  part 
163  of  this  chapter,  all  records  relating 
to  the  importation  of  the  article.  Those 
records  must  include  the  original 
Certificate  of  Origin  referred  to  in 

§  10.215(a)  and  any  other  relevant 
documents  or  other  records  as  specified 
in  §  163.1(a)  of  this  chapter. 

(b)  Submission  of  Certificate.  An 
importer  who  claims  preferential 
treatment  on  a  textile  or  apparel  article 
under  §  10.215(a)  must  provide,  at  the 
request  of  the  port  director,  a  copy  of 
the  Certificate  of  Origin  pertaining  to 
the  article.  A  Certificate  of  Origin 
submitted  to  Customs  under  this 
paragraph: 

(1)  Must  be  in  writing  or  must  be 
transmitted  electronically  piusuant  to 
any  electronic  data  interchange  system 
authorized  by  Customs  for  that  piupose; 

(2)  Must  be  signed  by  the  exporter  or 
by  the  exporter’s  authorized  agent 
having  knowledge  of  the  relevant  facts; 


(3)  Must  be  completed  either  in  the 
English  language  or  in  the  language  of 
the  country  from  which  the  article  is 
exported.  If  the  Certificate  is  completed 
in  a  language  other  than  English,  the 
importer  must  provide  to  Customs  upon 
request  a  written  English  translation  of 
the  Certificate;  and 

(4)  May  be  applicable  to: 

(i)  A  single  importation  of  an  article 
into  the  United  States,  including  a 
single  shipment  that  results  in  the  filing 
of  one  or  more  entries  and  a  series  of 
shipments  that  results  in  the  filing  of 
one  entry;  or 

(ii)  Multiple  importations  of  identical 
articles  into  the  United  States  that  occiu 
within  a  specified  blanket  period,  not  to 
exceed  12  months,  set  out  in  the 
Certificate  by  the  exporter.  For  purposes 
of  this  paragraph  and  §  10.214(c)(14), 
“identical  articles”  means  articles  that 
are  the  same  in  all  material  respects, 
including  physical  characteristics, 
quality,  and  reputation. 

(c)  Correction  and  nonacceptance  of 
Certificate.  If  the  port  director 
determines  that  a  Certificate  of  Origin  is 
illegible  or  defective  or  has  not  been 
completed  in  accordance  with 
paragraph  (b)  of  this  section,  the 
importer  will  be  given  a  period  of  not 
less  than  five  working  days  to  submit  a 
corrected  Certificate.  A  Certificate  will 
not  be  accepted  in  connection  with 
subsequent  importations  during  a 
period  referred  to  in  paragraph  (b)(4)(ii) 
of  this  section  if  the  port  director 
determined  that  a  previously  imported 
identical  article  covered  by  the 
Certificate  did  not  qualify  for 
preferential  treatment. 

(d)  Certificate  not  required — (1) 
General.  Ebccept  as  otherwise  provided 
in  paragraph  (d)(2)  of  this  section,  an 
importer  is  not  required  to  have  a 
Certificate  of  Origin  in  his  possession 
for: 

(i)  An  importation  of  an  article  for 
which  the  port  director  has  in  writing 
waived  the  requirement  for  a  Certificate 
of  Origin  because  the  port  director  is 
otherwise  satisfied  that  the  article 
qualifies  for  preferential  treatment; 

(ii)  A  non-commercial  importation  of 
an  article;  or 

(iii)  A  commercial  importation  of  an 
article  whose  value  does  not  exceed 
US$2,500,  provided  that,  imless  waived 
by  the  port  director,  the  producer, 
exporter,  importer  or  authorized  agent 
includes  on,  or  attaches  to,  the  invoice 
or  other  docmnent  accompanjdng  the 
shipment  the  following  signed 
statement: 
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I  hereby  certify  that  the  article  covered  by 
this  shipment  qualifies  for  preferential 
treatment  under  the  AGOA. 

Check  One; 

(  )  Producer 
(  )  Exporter 
(  )  Importer 
(  )  Agent 


Name 


Title 


Address 


Signatiu'e  and  Date 

(2)  Exception.  If  the  port  director 
determines  that  an  importation 
described  in  paragraph  (d)(1)  of  this 
section  forms  part  of  a  series  of 
importations  that  may  reasonably  be 
considered  to  have  been  undertaken  or 
arranged  for  the  purpose  of  avoiding  a 
Certificate  of  Origin  requirement  under 
§§  10.214  through  10.216,  the  port 
director  will  notify  the  importer  in 
writing  that  for  that  importation  the 
importer  must  have  in  his  possession  a 
valid  Certificate  of  Origin  to  support  the 
claim  for  preferential  treatment.  The 
importer  will  have  30  calendar  days 
firom  the  date  of  the  written  notice  to 
obtain  a  valid  Certificate  of  Origin,  and 
a  failure  to  timely  obtain  the  Certificate 
of  Origin  will  result  in  denial  of  the 
claim  for  preferential  treatment.  For 
purposes  of  this  paragraph,  a  “series  of 
importations”  means  two  or  more 
entries  covering  articles  arriving  on  the 
same  day  from  the  same  exporter  and 
consigned  to  the  same  person. 

§  1 0.21 7  Verification  and  justification  of 
claim  for  preferential  treatment. 

(a)  Verification  by  Customs.  A  claim 
for  preferential  treatment  made  under 
§  10.215,  including  any  statements  or 
other  information  conteuned  on  a 
Certificate  of  Origin  submitted  to 
Customs  imder  §  10.216,  will  be  subject 
to  whatever  verification  the  port 
director  deems  necessary.  In  the  event 
that  the  port  director  for  any  reason  is 


prevented  firom  verifying  the  claim,  the 
port  director  piay  deny  the  claim  for 
preferential  treatment.  A  verification  of 
a  claim  for  preferential  treatment  may 
involve,  but  need  not  be  limited  to,  a 
review  of: 

(1)  All  records  required  to  be  made, 
kept,  and  made  available  to  Customs  by 
the  importer  or  any  other  person  under 
part  163  of  this  chapter; 

(2)  Docmnentation  and  other 
information  in  a  beneficiary  country 
regarding  the  coimtry  of  origin  of  an 
article  and  its  constituent  materials, 
including,  but  not  limited  to, 
production  records,  information  relating 
to  the  place  of  production,  the  munber 
and  identification  of  the  types  of 
machinery  used  in  production,  and  the 
munber  of  workers  employed  in 
production:  and 

(3)  Evidence  in  a  beneficiary  country 
to  document  the  use  of  U.S.  materials  in 
the  production  of  the  article  in  question, 
such  as  purchase  orders,  invoices,  bills 
of  lading  and  other  shipping  documents, 
and  customs  import  and  clearance 
documents. 

(b)  Importer  requirements.  In  order  to 
make  a  claim  for  preferential  treatment 
imder  §  10.215,  the  importer: 

(1)  Must  have  records  that  explain 
how  the  importer  came  to  the 
conclusion  that  the  textile  or  apparel 
article  qualifies  for  preferential 
treatment.  Those  records  must  include 
documents  that  support  a  claim  that  the 
article  in  question  qualifies  for 
preferenti^  treatment  because  it  is 
specifically  described  in  one  of  the 
provisions  imder  §  10.213(a),  If  the 
importer  is  claiming  that  the  article 
incorporates  fabric  or  yam  that 
originated  or  was  wholly  formed  in  the 
United  States,  the  importer  must  have 
records  that  identify  the  U.S.  producer 
of  the  fabric  or  yam.  A  properly 
completed  Certificate  of  Origin  in  the 
form  set  forth  in  §  10.214(b)  is  a  record 
that  would  serve  these  purposes; 

(2)  Must  establish  and  implement 
internal  controls  which  provide  for  the 


periodic  review  of  the  accuracy  of  the 
Certificate  of  Origin  or  other  records 
referred  to  in  paragraph  (b)(1)  of  this 
section; 

(3)  Must  have  shipping  papers  that 
show  how  the  article  moved  from  the 
beneficiary  country  to  the  United  States. 
If  the  imported  article  was  shipped 
through  a  country  other  than  a 
beneficiary  country  and  the  invoices 
and  other  documents  from  the 
beneficiary  country  do  not  show  the 
United  States  as  the  final  destination, 
the  importer  also  must  have 
documentation  that  demonstrates  that 
the  conditions  set  forth  in  §  10.213(c)(3) 
(i)  through  (iii)  were  met;  and 

(4)  Must  be  prepared  to  explain,  upon 
request  ft'om  Customs,  how  the  records 
and  internal  controls  referred  to  in 
paragraphs  (b)(1)  through  (b)(3)  of  this 
section  justify  the  importer’s  claim  for 
preferential  treatment. 

PART  163— RECORDKEEPING 

1.  The  authority  citation  for  Part  163 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  66, 

1484, 1508. 1509, 1510, 1624. 

2,  The  Appendix  to  Part  163  is 
amended  by  adding  a  new  listing  under 
section  IV  in  numerical  order  to  read  as 
follows: 

Appendix  to  Part  163 — Interim  (a)(1)(A) 
List 

***** 

§  10.216  AGOA  Textile  Certificate  of  Origin 
and  supporting  records 
***** 

Raymond  W.  Kelly, 

Commissioner  of  Customs. 

Approved:  September  29,  2000. 

Timothy  E.  Skud, 

Acting  Deputy  Assistant  Secretary  of  the 
Treasury. 

[FR  Doc.  00-25518  Filed  10-2-00;  8:45  am] 
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DEPARTMENT  OF  LABOR 
Veterans’  Employment  and  Training 

41  CFR  Part  61-250 

RIN  1293-AA07 

Annual  Report  From  Federal 
Contractors 

AGENCY:  Veterans’  Employment  and 
Training,  Labor. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
amend  regulations  to  implement  certain  ' 
provisions  of  the  Veterans  Emplo5rment 
Opportunity  Act  of  1998  (“VEOA”). 
Under  the  current  version  of  that  part, 
piursuant  to  the  Vietnam  Era  Veterans’ 
Readjustment  Act  of  1974,  as  amended 
(“VEVRAA”),  all  contractors  and 
subcontractors  with  Federal  contracts  in 
excess  of  $10,000  are  required  to  use  the 
Federal  Contractor  Veterans’ 

Employment  Report  VETS-100  form 
(“VETS-100  Report”)  to  report  their 
efforts  toward  the  hiring  of  qualified 
veterans  in  two  specified  categories. 
Section  7  of  VEOA  raised  the  reporting 
threshold  from  $10,000  to  $25,000,  and 
added  a  third  category  of  veterans  to  the 
required  reports.  This  rule  would 
implement  those  changes,  along  with 
other  changes  that  either  are  required  by 
VEOA  or  will  improve  the 
administration  of  the  related  veterans’ 
programs. 

DATES:  To  be  assiured  of  consideration, 
comments  must  be  received  on  or  before 
December  4,  2000. 

ADDRESSES:  Comments  should  he  sent  to 
Robert  Wilson,  Chief,  Compliance 
Programs,  VETS,  by  regular  mail  at  the 
U.S.  Department  of  Labor,  Room  S- 
1316,  200  Constitution  Avenue,  NW, 
Washington,  D.C.  20210,  or  by  e-mail  at 
Wilson-Robert®  dol.gov.  Written 
comments  limited  to  10  pages  or  fewer 
also  may  be  transmitted  by  facsimile 
(FAX)  at  (202)  693-4755.  Receipt  of 
submissions,  whether  by  U.S.  mail,  e- 
mail  or  FAX  transmittal,  will  not  be 
acknowledged;  however,  the  sender  may 
request  confirmation  that  a  submission 
has  been  received,  by  telephoning  VETS 
at  (202)  693-4717(VOICE)  or  1(877)670- 
7008  (TTY/TDD). 

Comments  will  he  available  for  public 
inspection  during  normal  business 
hours  at  the  above  address.  Persons  who 
need  assistance  to  review  the  comments 
will  he  provided  with  appropriate  aids 
such  as  readers  or  print  magnifiers. 
Copies  of  this  Notice  of  Proposed 
Rulemaking  (“NPRM”)  will  he  made 
available  in  the  following  formats:  large 
print,  electronic  file  on  computer  disk, 


and  audio  tape.  To  schedule  an 
appointment  to  review  the  comments 
and/or  to  obtain  the  Notice  of  Proposed 
Rulemaking  in  an  alternate  format, 
contact  VETS  at  the  telephone  nvunhers 
and  addresses  listed  above. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Wilson,  Chief,  Compliance 
Programs,  VETS,  at  the  addresses  and 
telephone  numbers  listed  above. 
SUPPLEMENTARY  INFORMATION:  The 
preamble  to  this  NPRM  is  organized  as 
follows: 

I.  Background — provides  a  brief 
description  of  the  development  of  these 
proposed  regulations. 

II.  Authority — cites  the  statutory  provisions 
supporting  these  regulations  and 
Departmental  redelegation  authority. 

III.  Section-by-Section  Review  of  the 
Rule — summarizes  pertinent  aspects  of  the 
regulatory  text  and  describes  its  purposes 
and  application. 

IV.  Regulatory  Procedure — sets  forth  the 
applicable  regulatory  requirements. 

I.  Background 

President  Clinton  signed  VEOA  into 
law  in  October  1998.  The  statute 
extended  the  affirmative  action  and 
reporting  responsibilities  of  Federal 
contractors  and  subcontractors,  which 
previously  protected  veterans  of  the 
Vietnam  era  and  special  disabled 
veterems,  to  include  any  other  U.S. 
veterans  who  served  on  active  duty 
during  a  war  or  in  a  campaign  or 
expedition  for  which  a  campaign  badge 
has  been  authorized.  VEOA  raised  the 
reporting  threshold  for  Federal 
contractors  and  subcontractors  fi’om 
$10,000  to  $25,000.  VEOA  also  added 
the  requirement  that  contractors  and 
subcontractors  report  to  the  Secretary  of 
Labor  the  maximum  niunber  and  the 
minimum  niunber  of  persons  they 
employed  during  the  reporting  period. 

In  addition,  in  1998,  VETS  changed 
the  annual  deadline  for  submission  of 
the  VETS-100  Report  from  March  31  to 
September  30.  This  change  was 
intended  to  conform  the  VETS-100 
reporting  cycle  to  that  of  the  EEO-1 
Report,  and  thereby  reduce  the  reporting 
burden  on  contractors. 

The  proposed  rule  would  incorporate 
both  these  substantive  changes  and 
additional  stylistic  and/or  phrasing 
changes.  The  latter  changes  were 
prompted  by  the  June  1, 1998, 
Presidential  Memorandum  on  Plain 
Language,  which  instructed  Federal 
Departments  and  Agencies  to  write 
relations  in  language  understandable 
to  most  people.  Accordingly,  VETS  has 
reworded  subsection  topic  header 
statements  into  the  form  of  questions; 
replaced  the  term  “shall”  with  “must” 
(to  indicate  an  obligation)  or  “will”  (to 


indicate  a  future  action),  as  appropriate; 
and  altered  the  wording  of  the 
regulations  in  other  ways,  as  described 
below  in  Section  III,  “Section-by- 
Section  Review  of  the  Rule.”  These 
changes  are  intended  to  enhance  the 
readability  and  usefulness  of  the 
regulations. 

n.  Authority 

A.  Statutory  Authority 

The  statutory  authorities  for  this 
NPRM  are  Sections  7  and  8  of  VEOA  (38 
U.S.C.  §  4212(d));  VEVRAA,  as 
amended,  38  U.S.C.  101  et  seq..  Pub.  L. 
93-508,  88  Stat.  1578;  and  the  Veterans’ 
Benefits  Improvements  Act  of  1996 
(“VBIA”),  38  U.S.C.  101(29),  Pub.  L. 
104-275,  110  Stat.  3322. 

B.  Departmental  Authorization 

Secretary’s  Order  1-83,  Section  3(a), 
authorized  the  Assistant  Secretary  of 
Labor  for  Veterans’  Employment  cmd 
Training  to  develop  and  implement 
policies  required  to  administer  and 
enforce  statutes  dealing  with  veterans’ 
reemployment,  including  VEVRAA. 
Secretary’s  Order  4-83  redesignated  the 
Office  of  the  Assistant  Secretary  of 
Labor  for  Veterans’  Employment  and 
Trsdning  as  the  Veterans’  Employment 
and  Training  Service,  or  VETS. 

in.  Section-by-Section  Review  of  the 
Rule 

Throughout  the  rule,  minor  language 
changes  have  been  made  to  comply  with 
the  Presidential  Memorandum  on  Plain 
Language  by  clarifying  the  wording  of 
the  regulations.  Unless  specified  below, 
none  of  these  changes  are  intended  to 
alter  the  substantive  mecining  of  the 
regulations. 

In  addition,  throughout  the  rule, 
references  to  the  U.S.  Code  have  been 
corrected  to  reflect  the  numbering 
changes  effected  by  VEOA  and  the 
Veterans’  Benefit  Improvement  Act  of 
1996  (VBIA);  similarly,  references  to  the 
regulations  promulgated  by  the  Office  of 
Federal  Contract  Compliance  Progreuns 
(“OFCCP”)  have  been  amended  to 
reflect  changes  to  those  regulations, 
including  new  section  numbers,  that 
took  effect  on  January  4, 1999.  See 
Affirmative  Action  and 
Nondiscrimination  Obligations  of 
Contractors  and  Subcontractors 
Regarding  Special  Disabled  Veterans 
and  Vietnam  Era  Veterans;  Final  Rule, 
63  FR  59630  et  seq.  (November  4, 1998). 
Finally,  the  former  Veterans’ 
Administration  (“VA”)  has  been 
upgraded  to  a  Cabinet-level  agency; 
therefore,  references  to  the  VA 
throughout  the  rule  have  been  changed 
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to  use  the  agency’s  new  name,  the 
Department  of  Veterans’  Affairs. 

Sections  or  paragraphs  of  the  rule  that 
are  not  discussed  in  this  preamble  have 
not  been  changed  in  any  substantive 
way  from  the  previous  version  of  the 
regulations. 

Section  250.1  What  Are  the  Purpose 
And  Scope  of  This  Part? 

This  section  would  outline  the 
purpose  and  scope  of  the  regulations. 
Paragraph  (a)  would  correct  the 
regulations’  citation  to  the  U.S.  Code,  as 
amended  by  VEOA;  would  reflect  the 
new  reporting  threshold;  and  would 
indicate  which  contractors  would  be 
required  to  file  reports  under  the 
regulations.  Paragraph  (d)  would  direct 
readers  to  the  OFCCP  regulations  that 
govern  the  affirmative  action  obligations 
of  contractors  and  subcontractors 
toward  protected  veterans. 

Section  250.2  What  Definitions  Apply 
to  This  Part? 

This  section  would  provide  the 
definitions  that  would  apply  to  this 
part.  Paragraph  (b)(1)  would  update  the 
reference  to  Ae  Standard  Industrial 
Classification  Manual  fi*om  the  1972 
edition  to  the  1987  edition,  and  would 
add  the  acronym  for  the  Employer 
Identification  Niimber  (EIN).  Paragraph 
(h)(4),  the  definition  of  “special  disabled 
veteran,’’  would  be  amended  to  clarify 
that  in  order  to  be  protected,  veterans 
must  have  served  in  the  military, 
ground,  naval,  or  air  service  of  the 
United  States,  and  not  of  any  other 
nation.  The  definition  of  “veteran  of  the 
Vietnam  era”  in  paragraph  (b)(5)  would 
be  amended  to  add  a  similar 
clarification,  and  also  to  conform  to  the 
statutory  definition  of  the  term  at  38 
U.S.C.  101(29),  which  was  altered  by 
VBIA.  Paragraph  (b)(6)  would  be 
amended  to  define  “other  veterans,”  as 
required  by  VEOA.  Paragraphs  (b)(9) 
and  (b)(10)  would  add  definitions  for 
the  terms  “states”  and  “eligibility 
period,”  respectively. 

Section  250. 1 0  What  Reporting 
Requirements  Apply  to  Federal 
Contractors  and  Subcontractors,  and 
What  Specific  Wording  Must  the 
Reporting  Requirements  Contract  Clause 
Contain? 

This  section  would  continue  the 
requirement  that  covered  Federal 
contractors  and  subcontractors  submit 
reports  at  least  annually  regeirding  their 
hiring  and  continued  employment  of 
veterans  in  the  three  categories  defined 
in  the  proposed  Section  250.2.  It  also 
would  amend  the  required  language  for 
the  contract  clause  that  must  be 
included  in  each  covered  Federal 


contract  and  subcontract.  Paragraphs 
(a)(1)  and  (a)(2)  of  the  amended  clause 
would  add  the  requirement  that 
contractors  and  subcontractors  report  on 
their  employment  of  “other  veterans,” 
as  defined  in  Section  250.2;  paragraph 
(a)(3)  would  require  contractors  and 
subcontractors  to  report  the  maximiun 
ninnber  and  minimum  number  of 
persons  employed  during  the  reporting 
period.  Both  of  these  changes  are 
required  by  VEOA. 

Paragraph  (c)  of  the  cunended  clause 
would  change  the  annual  deadline  for 
submitting  the  VETS-100  Report  from 
March  31  to  September  30,  to  conform 
with  the  EEO-1  reporting  date,  as 
explained  in  the  “Background”  section 
above.  The  same  paragraph  would 
define  the  eligibility  period  for  the 
report.  Paragraph  (d)  would  amend  the 
definition  of  the  reporting  period. 
Contractors  and  subcontractors  would 
still  be  able  to  select  an  ending  date  for 
the  period;  however,  the  range  of 
permissible  dates  would  he  changed. 

The  previous  version  of  the  clause 
permitted  ending  dates  between  January 
1  and  March  1;  the  amended  version 
would  permit  ending  dates  between  July 
1  and  August  31. 

Paragraph  (e)  would  be  revised  to 
indicate  that  both  contractors  and 
subcontractors  must  comply  with  the 
volimtary  disclosure  requirements, 
pursuant  to  OFCCP  regulations  at  41 
CFR  60-250.42. 

Section  61-250.11  On  What  Form 
Must  the  Data  Required  Above  Be 
Submitted? 

This  section  would  amend  the 
proposed  form  and  instructions  for 
completing  the  VETS-100  Report,  and 
provide  new  avenues  for  submission  of 
the  report. 

Paragraph  (a):  This  paragraph  of  the 
proposed  section  would  provide  a  copy 
of  the  amended  form  and  the  text  of  the 
amended  instructions.  The  introduction 
to  the  instructions  would  be  amended  to 
clarify  that  a  separate  report  must  be 
completed  for  each  hiring  location  in  all 
States,  as  those  two  terms  would  be 
defined  imder  the  proposed  Section 
250.2.  The  term  “supplemental”  woxild 
be  deleted  to  emphasize  that  the 
obligation  to  complete  and  submit  the 
VETS-100  Report  is  separate  from  the 
obligation  to  complete  and  submit  the 
EEO-1  Report. 

Instructions:  The  section  of  the 
instructions  entitled  “How  to  Prepare 
Form”  would  be  amended  to  insert  an 
explanation  of  the  meaning  of  shaded 
areas  on  the  form,  as  well  as 
instructions  for  determining  the 
reporting  period  by  selecting  an  ending 
date  for  the  report.  The  latter 


information  is  not  new;  under  the 
proposed  rule,  it  would  be  moved  from 
a  different  section  of  the  instructions  in 
order  to  emphasize  that  the  reporting 
period  applies  to  the  entire  report. 

The  section  of  the  instructions 
entitled  “Company  Identification” 
would  be  revised  to  require  reporting  of 
the  contractor’s  Standard  Industrial 
Code  (SIC)  and  Dun  and  Bradstreet  I.D. 
number  (DUNS),  if  available,  in  addition 
to  the  EIN  that  is  already  required. 

These  changes  will  assist  VETS  in 
identifying  Federal  contractors  and 
subcontractors. 

The  section  entitled  “Information  on 
Employees,”  previously  called 
“Information  on  Veterans,”  would  be 
revised  in  a  number  of  ways.  The 
paragraph  “Coimting  veterans”  would 
be  added,  in  response  to  niunerous 
questions  from  contractors,  to  clarify 
how  contractors  must  count  veterans 
who  fall  into  more  than  one  category. 
The  paragraph  “Data  on  Cmrent 
Employees”  would  amend  a  currently 
untitled  paragraph  to  explain  which 
payroll  period  should  be  used  to 
provide  the  data,  which  full-time  and 
part-time  employees  must  be  included 
in  the  data,  and  which  data  are  optional, 
and  to  comply  with  VEOA  by  expanding 
the  categories  of  veterans  who  must  be 
included.  The  paragraph  “Data  on  New 
Hires”  (titled  “New  Hires  Data”  in  the 
ciurent  regulation)  would  he  amended 
to  explain  which  data  in  this  section  are 
optional,  and  to  delete  the  explanation 
of  how  to  select  the  reporting  period; 
this  explanation,  as  noted  above,  would 
be  moved  to  the  section  headed  “How 
to  Prepare  Form.”  The  new  paragraph 
“Maximiim  and  minimum  munber  of 
employees”  would  comply  with  VEOA 
by  requiring  contractors  and 
subcontractors  to  report  the  maximum 
and  mininiiiTn  number  of  persons 
employed  during  the  reporting  period. 

In  the  “Definitions”  section,  the 
definitions  of  the  terms  “special 
disabled  veteran”  and  “veteran  of  the 
Vietnam  era”  would  be  amended,  and  a 
definition  of  “other  veterans”  would  be 
added,  in  the  same  ways,  and  for  the 
same  reasons,  as  the  definitions  of  the 
same  terms  in  41  CFR  61-250.2,  as 
described  above.  The  section  “Legal 
Bcisis  for  Reporting  Requirements” 
would  be  amended  as  required  by 
VEOA. 

Paragraph  (b):  This  paragraph  would 
require  most  contractors  and 
subcontractors  who  submit  computer¬ 
generated  output  to  do  so  in  the  form  of 
an  electronic  file.  This  requirement  is 
intended  to  reduce  the  cost  of 
submitting  the  VETS-100  form  for 
contractors  and  of  tallying  the 
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information  on  the  form  for  the  Federal 
government. 

Paragraph  (c):  This  paragraph  would 
be  added  to  provide  small  business  the 
opportunity  to  submit  the  VETS-100 
Report  via  the  Internet  and  to  obtain  a 
company  number  via  e-mail. 

Paragraph  (e):  This  paragraph  would 
be  revised  to  change  the  filing  deadline 
to  September  30,  as  explained  above, 
and  to  include  an  Internet  address  to 
obtain  VETS-100  information. 

Section  61-250.12  What  Invitation  to 
Self-Identify  Must  a  Contractor  Offer  to 
Veterans? 

This  section  would  be  revised  in 
minor  ways.  The  phrase  “and 
subcontractors”  would  be  added  to  the 
first  sentence,  to  clarify  that  covered 
subcontractors,  as  well  as  covered 
contractors,  must  invite  veterans  to  solf- 
identify,  and  must  comply  with  the 
voluntary  disclosine  requirements  when 
issuing  that  invitation.  “Other 
veterans,”  as  defined  in  Section  61- 
250.2,  would  be  added  to  the  categories 
of  veterans  who  must  receive  the 
invitation,  pursuant  to  VEOA. 

Section  61-250.20  How  Will  DOL 
Determine  Whether  a  Contractor  or 
Subcontractor  is  Complying  With  the 
Requirements  of  This  Part? 

The  language  of  this  section  would  be 
amended  to  clarify  that  during  the 
course  of  a  compliance  evaluation, 
OFCCP  may  determine  whether  a 
contractor  or  subcontractor  has 
submitted  the  reports  required  by  this 
part. 

Section  61-250.99  What  are  the  OMB 
Control  Numbers  for  This  Part? 

This  section  would  be  updated  to 
reflect  the  most  recent  regulations 
implementing  the  Paperwork  Reduction 
Act. 

rv.  Regulatory  Procedures 
Paperwork  Reduction  Act  Approval 

This  proposed  rule  contains 
information  collections  which  are 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  imder 
the  Paperwork  Reduction  Act  of  1995. 
The  proposed  rule  would  revise 
regulations  which  contain  information 
collection  requirements  which  are 
ciurently  approved  under  OMB  No. 
293-0005.  The  proposal  includes  new 
data  reporting  requirements.  We 
estimate  the  collection  bvuden  to  be  30 
minutes  per  respondent.  A  description 
of  the  information  to  be  collected  is 
shown  below. 

Contractors  and  subcontractors  will 
be  required  to  collect  data  on  a  new 
category  of  veterans,  “other  veterans.” 


Additionally,  contractors  and 
subcontractors  must  report  the 
maximum  and  minimum  niunber  of 
persons  employed  dining  the  reporting 
period.  Both  of  these  changes  are 
required  by  VEOA.  Company 
identification  information  is  revised  to 
request  the  submission  of  a  contractor’s 
Standeird  Industrial  Code  (SIC)  and 
require  the  Dun  and  Bradstreet  I.D. 
number  (DUNS),  if  available. 

VETS  invites  the  public  to  comment 
on  whether  each  of  the  proposed 
collections  of  information:  (1)  Ensures 
that  the  collection  of  information  is 
necessary  to  the  proper  performance  of 
the  agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  estimates  the  projected  burden, 
including  the  validity  of  the 
methodology  and  assumptions  used, 
accurately;  (3)  enhances  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  minimizes  the 
burden  of  the  collection  of  information 
on  those  who  6ire  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  (e.g.,  permitting  electronic 
submission  of  responses). 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

The  Department  of  Labor  has 
determined  that  this  Proposed  Rule  is 
not  a  “significant  regulatory  action” 
under  Executive  Order  12866  because 
this  action  will  not:  (1)  Have  an  annual 
effect  on  the  economy  of  $100  million 
or  more,  or  adversely  affect  in  a  material 
way  the  economy,  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  (2)  create 
a  serious  inconsistency,  or  otherwise 
interfere,  with  an  action  teiken  or 
planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs,  or  the  rights  and  obligations 
of  recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President’s  priorities,  or 
the  principles  set  forth  in  Executive 
Order  12866.  Therefore,  no  regulatory 
impact  analysis  is  required. 

Unfunded  Mandates 

Executive  Order  12875 — This  rule 
will  not  create  an  unfunded  Federal 
Mandate  upon  any  State,  local,  or  tribal 
government.  Unfunded  Mandate  Reform 
Act  of  1995 — ^This  rule  will  not  include 
any  Federal  mandate  that  may  result  in 
increased  expenditures  by  State,  local 
md  tribal  governments  in  the  aggregate 


of  $100  million  or  more,  or  increased 
expenditures  by  the  private  sector  of 
$100  million  or  more. 

Executive  Order  13132,  Federalism 

This  Notice  of  Proposed  Rule  Making 
will  not  have  substantial  direct  effects 
oh  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
the  requirements  of  section  6  of 
Executive  Order  13132  do  not  apply  to 
this  rule. 

Regulatory  Flexibility  Act 

This  Notice  of  Proposed  Rulemaking 
does  not  substantially  change  the 
existing  obligation  of  Federal 
contractors  or  subcontractors.  The 
Department  of  Labor  certifies  that  the 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  business  entities. 
Therefore,  no  regulatory  flexibility 
analysis  is  required. 

Clarity  of  This  Regulation 

Executive  Order  12866  and  the 
President’s  memorandum  of  Jime  1, 
1998,  require  each  agency  to  write  all 
rules  in  plain  language.  The  Department 
invites  comments  on  how  to  m^e  this 
proposed  rule  easier  to  understand.  For 
example: 

— Have  we  organized  the  material  to  suit 
your  needs? 

— Are  the  requirements  in  the  rule 
clearly  stated? 

— Does  the  rule  contain  technical 
language  or  jargon  that  isn’t  clear? 

— Would  a  different  format  (grouping 
and  order  of  sections,  use  of  headings, 
paragraphing)  make  the  rule  easier  to 
understand? 

— ^Would  more  (but  shorter)  sections  be 
better? 

— Could  we  improve  clarity  by  adding 
tables,  lists,  or  diagrams? 

— ^What  else  could  we  do  to  make  the 
rule  easier  to  understand? 

List  of  Subjects  in  41  CFR  Part  61-250 

Government  contracts.  Reporting  and 
recordkeeping  requirements.  Veterans. 

Signed  at  Washington,  D.C.,  this  26th  day 
of  September  2000. 

Alexis  M.  Herman, 

Secretary  of  Labor. 

Accordingly,  title  41,  part  61-250  of 
the  Code  of  Federal  Regulations  is 
proposed  to  be  revised  to  read  as 
follows: 
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PART  61-256-ANNUAL  REPORT 
FROM  FEDERAL  CONTRACTORS 

Sec. 

61-250.1  What  are  the  purpose  and  scope 
of  this  part? 

61—250.2  What  definitions  apply  to  this 
part? 

61-250.10  What  reporting  requirements 
apply  to  Federal  contractors  and 
subcontractors,  and  what  specific 
wording  must  the  reporting  requirements 
contract  clause  contain? 

61-250.11  On  what  form  must  the  data 
required  by  this  part  be  submitted? 
61-250.12  What  invitation  to  self-identify 
must  a  contractor  offer  to  veterans? 
61-250.20  How  will  DOL  determine 

whether  a  contractor  or  subcontractor  is 
complying  with  the  requirements  of  this 
part? 

61-250.99  What  are  the  OMB  control 
numbers  for  this  part? 

Authority:  38  U.S.C.  4212(d). 

§  61-250.1  What  are  the  purpose  and 
scope  of  this  part? 

(a)  This  part  61—250  implements  38 
U.S.C.  4212(d).  Each  contractor  or 
subcontractor  who  enters  into  a  contract 
in  the  amount  of  $25,000  or  more  with 
any  department  or  agency  of  the  United 
States  for  the  procmement  of  personal 
property  and  non-personal  services 
(including  construction),  and  who  is 
subject  to  38  U.S.C.  4212(a)  and  the 
Office  of  Federal  Contract  Compliance 
Programs  (OFCCP)  regulations  at  41  CFR 
part  60-250,  must  submit  a  report 
according  to  the  requirements  of  §  61- 
250.10  of  this  part. 

(b)  Except  as  noted  in  §  61-250.10  of 
this  part,  the  regulations  at  41  CFR  part 
60-250,  administered  by  OFCCP, 
continue  to  apply  to  contractors’  and 
subcontractors’  affirmative  action 
obligations  regarding  veterans. 

(c)  Reporting  requirements  of  this  part 
regarding  veterans  will  be  deemed 
waived  in  those  instances  in  which  the 
Deputy  Assistant  Secretary,  OFCCP,  has 
granted  a  waiver  imder  41  CFR  60- 
250.4(b)(1),  or  has  concurred  in  granting 
a  waiver  imder  41  CFR  60-250.4{b){2), 
from  compliance  with  all  the  terms  of 
the  equal  opportunity  clause  for  those 
establishments  not  involved  in 
government  contract  work.  Where 
OFCCP  grants  only  a  partial  waiver, 
compliance  with  these  reporting 
requirements  regarding  veterans  will  be 
required. 

(d)  41  CFR  60-250.42  and  Appendix 
B  to  part  60-250  provide  guidance 
concerning  the  affirmative  action 
obligations  of  Federal  contractors  and 
subcontractors  toward  applicants  for 
employment  who  are  special  disabled 
veterans,  veterans  of  the  Vietnam  era,  or 
other  veterans  as  defined  in  this  part. 


§  61-250J2  What  definitions  apply  to  this 
part? 

(a)  For  pmposes  of  this  part,  and 
unless  otherwise  indicated  in  paragraph 
(b)  of  this  section,  the  terms  set  forffi  in 
this  part  have  the  seune  meaning  as  set 
forth  in  41  CFR  part  60-250. 

(b)  For  purposes  of  this  part: 

(1)  Hiring  location  (identical  to 

establishment  as  defined  by  the 
instructions  for  completing  Standard 
Form  100,  Equal  Employment 
Opportunity  Employer  Information 
Report  EEO-1)  means  an  economic  vmit 
which  produces  goods  or  services,  such 
as  a  factory,  office,  store,  or  mine.  In 
most  instances  the  establishment  is  at  a 
single  physical  location  and  is  engaged 
in  one,  or  predominantly  one,  type  of 
economic  activity  (definition  adapted 
from  the  1987  Standard  Industrial 
Classification  Manual).  Units  at 
difierent  locations,  even  though  engaged 
in  the  same  kind  of  business  operation, 
shoiild  be  reported  as  separate 
establishments.  For  locations  involving 
construction,  transportation, 
communications,  electric,  gas,  and 
sanitary  services,  oil  and  gas  fields,  and 
similar  types  of  physically  dispersed 
industri^  activities,  however,  it  is  not 
necessary  to  list  separately  each 
individual  site,  project,  field,  line,  etc., 
unless  it  is  treated  by  the  contractor  as 
a  separate  legal  entity  with  a  separate 
Employer  Identification  Number  (EIN). 
For  these  physically  dispersed 
activities,  list  as  establishments  only 
those  relatively  permanent  main  or 
branch  offices,  terminals,  stations,  etc., 
which  are  either: 

(1)  Directly  responsible  for  supervising 
such  dispersed  activities,  or 

(ii)  The  base  from  which  personnel 
and  equipment  operate  to  carry  out 
these  activities.  (Where  these  ffispersed 
activities  cross  State  lines,  at  least  one 
such  establishment  should  be  listed  for 
each  State  involved.) 

(2)  Employee  means  any  individual 
on  the  payroll  of  an  employer  who  is  an 
employee  for  purposes  of  the  employer’s 
withholding  of  Social  Security  taxes 
except  insmance  salespersons  who  are 
considered  to  be  employees  for  such 
pmposes  solely  because  of  the 
provisions  of  section  3121(d)(3)(B)  of 
the  Internal  Revenue  Code  (26  U.S.C.). 
The  term  employee  does  not  include 
persons  who  are  hired  on  a  casual  basis 
for  a  specified  time,  or  for  the  duration 
of  a  specified  job,  and  who  work  on 
remote  or  scattered  sites  or  locations 
where  it  is  not  practical  or  feasible  for 
the  employer  to  make  a  visual  survey  of 
the  work  force  within  the  report  period; 
for  example,  persons  at  a  construction 
site  whose  employment  relationship  is 
expected  to  terminate  with  the  end  of 


the  employees’  work  at  the  site;  persons 
temporarily  employed  in  any  industry 
other  than  construction,  such  as 
mariners,  stevedores,  waiters/ 
waitresses,  movie  extras,  agricultural 
laborers,  Imnber  yard  workers,  etc.,  who 
are  obtained  through  a  hiring  hail  or 
other  referral  arrangement,  through  an 
employee  contractor  or  agent,  or  by 
some  individual  hiring  arrangement;  or 
persons  on  the  pajnroll  of  a  temporary 
service  agency  who  are  referred  by  such 
agency  for  work  to  be  performed  on  the 
premises  of  another  employer  under 
that  employer’s  direction  and  control. 

(3)  Joh  category  means  any  of  the 
following:  Officials  and  managers, 
professionals,  technicians,  sales 
workers,  office  and  clerical,  craft 
workers  (skilled),  operatives 
(semiskilled),  laborers  (imskilled), 
service  workers,  as  required  by  Standard 
Form  100,  Equal  Employment 
Opportunity  Employer  Information 
Report  EEO-l,  as  defined  as  follows: 

(i)  Officials  and  managers  means 
occupations  requiring  administrative 
and  n^anagerial  personnel  who  set  broad 
policies,  exercise  overall  responsibility 
for  execution  of  these  policies,  and 
direct  individual  departments  or  special 
phases  of  a  firm’s  operation.  Includes: 
Officials,  executives,  middle 
management,  plant  managers,  , 
department  managers  and 
superintendents,  salaried  supervisors 
who  are  members  of  management, 
purchasing  agents  and  buyers,  railroad 
conductors  and  yard  masters,  ship 
captains  and  mates  (except  fishing 
boats),  farm  operators  and  managers, 
and  kindred  workers. 

(ii)  Professionals  means  occupations 
requiring  either  college  graduation  or 
experience  of  such  kind  and  amount  as 
to  provide  a  background  comparable  to 
coUege  education.  Includes: 

Accountants  and  auditors,  airplane 
pilots  and  navigators,  architects,  artists, 
chemists,  designers,  dietitians,  editors, 
engineers,  lawyers,  librarians, 
mathematicians,  natural  scientists, 
registered  professional  nurses, 
personnel  and  labor  relations 
specialists,  physical  scientists, 
physicians,  social  scientists,  smveyors, 
teachers,  and  kindred  workers. 

(iii)  Technicians  means  occupations 
requiring  a  combination  of  basic 
scientific  knowledge  and  manual  skill 
which  can  be  obtained  through  about  2 
years  of  post-high  school  education, 
such  as  is  offered  in  many  technical 
institutes  and  junior  colleges,  or  through 
equivalent  on-the-job  training.  Includes: 
Computer  programmers  and  operators, 
drafters,  engineering  aides,  jvmior 
engineers,  mathematical  aides,  licensed, 
practical  or  vocational  nurses. 
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photographers,  radio  operators, 
scientific  assistants,  technical 
illustrators,  technicians  (medical, 
dental,  electronic,  physical  science), 
and  kindred  workers. 

(iv)  Sales  means  occupations  engaging 
wholly  or  primarily  in  direct  selling. 
Includes:  Advertising  agents  and  s^es 
workers,  insurance  agents  and  brokers, 
real  estate  agents  and  brokers,  stock  and 
bond  sales  workers,  demonstrators,  sales 
workers  and  sales  clerks,  grocery  clerks 
and  cashier-checkers,  and  kindred 
workers. 

(v)  Office  and  clerical  includes  all 
clerical-type  work  regardless  of  level  of 
difficulty,  where  the  activities  are 
predominantly  non-manual  though 
some  manual  work  not  directly  involved 
with  altering  or  transporting  the 
products  is  included.  Includes 
bookkeepers,  cashiers,  collectors  (bills 
and  accounts),  messengers  and  office 
helpers,  office  machine  operators, 
shipping  and  receiving  clerks, 
stenographers,  typists  and  secretaries, 
telegraph  and  telephone  operators,  legal 
assistants,  and  kindred  workers. 

(vi)  Craft  Workers  (skilled)  means 
manual  workers  of  relatively  high  skill 
level  having  a  thorough  and 
comprehensive  knowledge  of  the 
processes  involved  in  their  work.  These 
workers  exercise  considerable 
independent  judgment  and  usually 
receive  an  extensive  period  of  training. 
Includes:  The  building  trades,  hourly 
paid  supervisors  and  lead  operators  who 
are  not  members  of  management, 
mechanics  and  repairers,  skilled 
machining  occupations,  compositors 
and  typesetters,  electricians,  engravers, 
job  setters  (metal),  motion  pictme 
projectionists,  pattern  and  model 
makers,  stationary  engineers,  tailors, 
arts  occupations,  hand  painters,  coaters, 
decorative  workers,  and  kindred 
workers. 

(vii)  Operatives  (semiskilled)  means 
workers  who  operate  machine  or 
processing  equipment  or  perform  other 
factory-type  duties  of  intermediate  skill 
level  which  can  be  mastered  in  a  few 
weeks  and  require  only  limited  training. 
Includes:  Apprentices  (auto  mechanics, 
pliunbers,  bricklayers,  carpenters, 
electricians,  machinists,  mechanics, 
building  trades,  metalworking  trades, 
printing  trades,  etc.),  operatives, 
attendants  (auto  service  and  parking), 
blasters,  chauffeurs,  delivery  workers, 
dressmakers  and  sewers  (except 
factory),  dryers,  furnace  workers, 
heaters  (metal),  laimdry  and  dry 
cleaning  operatives,  milliners,  mine 
operatives  and  laborers,  motor 
operators,  oilers  and  greasers  (except 
auto),  painters  (except  construction  and 
maintenance),  photographic  process 


workers,  stationary  firefighters,  truck 
and  tractor  drivers,  weavers  (textile), 
welders  and  flamecutters,  electrical  and 
electronic  equipment  assemblers, 
butchers  and  meat  cutters,  inspectors, 
testers  and  graders,  handpackers  and 
packagers,  and  kindred  workers. 

(viii)  Laborers  (unskilled)  means 
workers  in  manual  occupations  which 
generally  require  no  special  training  to 
perform  elementary  duties  that  may  be 
learned  in  a  few  days  and  require  the 
application  of  little  or  no  independent 
judgment.  Includes:  Garage  laborers,  car 
washers  and  greasers,  gardeners  (except 
farm)  and  grounds  keepers,  stevedores, 
wood  choppers,  laborers  performing 
lifting,  digging,  mixing,  loading  and 
pulling  operations,  and  kindred 
workers. 

(ix)  Service  Workers  means  workers  in 
both  protective  and  non-protective 
service  occupations.  Includes: 
Attendcmts  (hospital  and  other 
institutions,  professional  and  personal 
service,  including  nurses  aides  and 
orderlies),  barbers,  charworkers  and 
cleaners,  cooks  (except  household), 
counter  and  fountain  workers,  elevator 
operators,  firefighters  and  fire  protection 
workers,  guards,  doorkeepers,  stewards, 
janitors,  police  officers  and  detectives, 
porters,  servers,  amusement  and 
recreation  facilities  attendants,  guides, 
ushers,  public  transportation  attendants, 
and  kindred  workers. 

(4)  Special  disabled  veteran  means — 

(i)  A  veteran  of  the  U.S.  military, 
groimd,  naval  or  air  service  who  is 
entitled  to  compensation  (or  who  but  for 
the  receipt  of  military  retired  pay  would 
be  entitled  to  compensation)  under  laws 
administered  by  the  Department  of 
Veterans  Affairs  for  a  disability: 

(A)  Rated  at  30  percent  or  more,  or 

(B)  Rated  at  10  or  20  percent  in  the 
case  of  a  veteran  who  has  been 
determined  under  section  38  U.S.C. 

3106  to  have  a  serious  employment 
handicap;  or 

(ii)  A  person  who  was  discharged  or 
released  from  active  duty  because  of  a 
service-connected  disability. 

(5)  Veteran  of  the  Vietnam  era  means 
a  veteran: 

(i)  Who  served  on  active  duty  in  the 
U.S.  military,  ground,  naval  or  air 
service  for  a  period  of  more  than  180 
days,  and  who  was  discharged  or 
released  therefrom  with  other  than  a 
dishonorable  discharge,  if  any  part  of 
such  active  duty  was  performed: 

(A)  In  the  Republic  of  Vietnam 
between  February  28, 1961,  and  May  7, 
1975,  or 

(B)  Between  August  5, 1964  and  May 
7, 1975  in  any  other  location;  or 

(ii)  Who  was  discharged  or  released 
fi-om  active  duty  in  the  U.S.  military. 


ground,  naval  or  air  service  for  a 
service-connected  disability,  if  any  part 
of  such  active  duty  was  performed: 

(A)  In  the  Republic  of  Vietnam 
between  February  28, 1961,  and  May  7, 
1975;  or 

(B)  Between  August  5, 1964,  and  May 
7, 1975,  in  any  other  location. 

(6)  Other  veterans  means  any  other 
veterans  who  served  on  active  duty  in 
the  U.S.  military,  ground,  naval  or  air 
service  during  a  war  or  in  a  campaign 
or  expedition  for  which  a  campaign 
badge  has  been  authorized. 

(7)  OFCCP  means  the  Office  of  Federal 
Contract  Compliance  Programs, 
Employment  Standards  Administration, 
U.S.  Department  of  Labor. 

(8)  OASVET  means  the  Office  of  the 
Assistant  Secretary  for  Veterans’ 
Employment  and  Training,  U.S. 
Department  of  Labor. 

(9)  States  means  the  individual  states 
of  the  United  States,  the  Distict  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  the  Virgin  Islands,  American 
Samoa,  Guam,  Wake  Island,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  the  Federated  States  of 
Micronesia,  the  Republic  of  the 
Marshall  Islands,  and  Palau. 

(10)  Eligibility  period  means  the 
calendar  year  (January  1  through 
December  31)  preceding  the  year  in 
which  the  report  must  be  filed.  This 
calendar  year  is  the  same  year  in  which 
the  contractor  received  the  Federal 
contract. 

§61-250.10  What  reporting  requirements 
apply  to  Federal  contractors  and 
subcontractors,  and  what  specific  wording 
must  the  reporting  requirements  contract 
clause  contain? 

Each  contractor  or  subcontractor 
described  in  §  61-250.1  of  this  part  must 
submit  reports  in  accordance  with  the 
following  reporting  clause,  which  must 
be  included  in  each  of  its  covered 
government  contracts  or  subcontracts 
(and  modifications,  renewals,  or 
extensions  thereof  if  not  included  in  the 
original  contract).  Such  clause  is 
considered  as  an  addition  to  the  equal 
opportimity  action  clause  required  by 
41  CFR  60-250.5.  The  reporting 
requirements  clause  is  as  follows: 

EMPLOYMENT  REPORTS  ON  SPECIAL 
DISABLED  VETERANS,  VETERANS  OF  THE 
VIETNAM  ERA,  AND  OTHER  VETERANS 

(a)  The  contractor  or  subcontractor  agrees 
to  report  at  least  annually,  as  required  by  the 
Secretary  of  Labor,  on: 

(1)  The  number  of  current  employees  in 
each  job  category  and  at  each  hiring  location 
who  are  special  disabled  veterans,  the 
number  who  are  veterans  of  the  Vietnam  era, 
and  the  number  who  are  other  veterans  who 
served  on  active  duty  during  a  war  or  in  a 
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campaign  or  expedition  for  which  a 
campaign  badge  has  been  authorized; 

(2)  The  total  number  of  new  employees 
hired  during  the  period  covered  by  the 
report,  and  of  that  total,  the  number  who  are 
special  disabled  veterans,  the  number  who 
are  veterans  of  the  Vietnam  era,  and  the 
number  who  are  other  veterans  as  defined 
above;  and 

(3)  The  maximum  number  and  minimum 
number  of  employees  of  such  contractor  at 
each  hiring  location  during  the  period 
covered  by  the  report. 

(b)  The  above  items  must  be  reported  by 
completing  the  form  entitled  “Federal 
Contractor  Veterans’  Employment  Report 
VETS-100.” 

(c)  VETS-100  reports  must  be  submitted  no 
later  than  September  30  of  each  year 
beginning  September  30,  2000.  'The  eligibility 
period  (the  period  during  which  an  employer 
received  a  Federal  contract)  for  this  report 
and  all  subsequent  reports  is  the  calendar 
year  (January  1  through  December  31)  that 
precedes  the  year  in  which  the  report  is 
submitted. 

(d)  The  employment  activity  report 
required  by  paragraphs  (a)(2)  and  (a)(3)  of 
this  section  must  reflect  total  new  hires  and 
maximum  and  minimum  number  of 
employees  during  the  12-month  period 
preceding  the  ending  date  that  the  contractor 
selects  for  the  current  employment  report 
required  by  paragraph  (a)(1)  of  this  section. 
Contractors  may  select  an  ending  date:  (1)  As 
of  the  end  of  any  pay  period  during  the 
period  July  1  through  August  31  of  the  year 
the  report  is  due;  or  (2)  as  of  December  31, 

if  the  contractor  has  previous  written 
approval  firom  the  Equal  Employment 
Opportunity  Commission  to  do  so  for 
purposes  of  submitting  the  Employer 
Information  Report  EEO-l  (Standard  Form 
100). 

(e)  The  number  of  veterans  reported 
according  to  paragraph  (a)  above  must  be 
based  on  voluntary  disclosiu’e.  Each 
contractor  and  subcontractor  subject  to  the 
reporting  requirements  at  38  U.S.C.  4212(d) 
must  invite  all  applicants  for  employment 
who  are  veterans  who  fall  into  one  of  the 
categories  in  paragraph  (a)(1)  above,  and  who 
wish  to  benefit  under  the  affirmative  action 
program  at  38  U.S.C.  4212,  to  identify 
themselves  to  the  contractor.  The  invitation 
must  state  that  the  information  is  voluntarily 
provided,  that  the  information  will  be  kept 
confidential,  that  disclosme  or  refusal  to 
provide  the  information  will  not  subject  the 
applicant  to  any  adverse  treatment,  and  that 
the  information  will  be  used  only  in 
accordance  with  the  regulations  promulgated 
under  38  U.S.C.  4212.  Nothing  in  this 
paragraph  (e)  precludes  an  employee  from 
informing  a  contractor  or  subcontractor  at  a 
future  time  of  his  or  her  desire  to  benefit 
from  this  program.  Nothing  in  this  paragraph 
(e)  relieves  a  contractor  from  liability  for 
discrimination  under  38  U.S.C.  4212. 

§  61-250.1 1  On  what  form  must  the  data 
required  by  this  part  be  submitted?  . 

(a)  Data  items  required  in  paragraph 
(a)  of  the  contract  clause  set  forth  in 
§  61-250.10  must  he  reported  for  each 
hiring  location  on  the  VETS-100  form. 


This  form  is  mailed  annually  to  those 
employers  who  are  included  in  the 
VETS-100  data  base.  The  form,  and 
instructions  for  preparing  it,  are  also  set 
forth  as  follows: 

THE  VETS-100  REPORT  FORM  IS 
REPRINTED  AS  APPENDIX  A  TO  41  CFR 
PART  61-250 

This  report  is  to  be  completed  by  all 
nonexempt  contractors  and  subcontractors 
with  contracts  (or  subcontracts)  for  the 
furnishing  of  supplies  and  services  or  the  use 
of  real  or  personal  property  (including 
construction)  for  $25,000  or  more.  Reports 
must  be  completed  for  each  hiring  location 
in  any  State,  as  defined  in  41  CFR  61- 
250.2(b).  All  multi-establishment  employers, 
i.e.,  those  doing  business  at  more  than  one 
hiring  location,  must  file:  (1)  a  report 
covering  the  principal  or  headquarters  office; 
(2)  a  separate  report  for  each  hiring  location 
employing  50  or  more  persons;  and  (3)  either 
(i)  a  separate  report  for  each  hiring  location 
employing  fewer  than  50  persons,  or  (ii) 
consolidated  reports,  by  State,  covering  the 
hiring  locations  within  the  State  that  have 
fewer  than  50  employees.  Each  consolidated 
report  must  also  list  the  names  and  addresses 
of  all  hiring  locations  covered  by  the  report. 
HOW  TO  PREPARE  FORM 

Shaded  areas  designate  optional 
information.  Answers  to  questions  in  all 
other  areas  of  the  form  are  mandatory. 
Contractors  should  determine  the  period 
covered  by  the  report  (“the  reporting 
period”)  by  selecting  an  ending  date  for  the 
report.  The  ending  date  may  fall  either:  (1) 

At  the  end  of  any  pay  period  during  the 
period  July  1  through  August  31  of  the  year 
the  report  is  due;  or  (2)  On  December  31,  if 
the  contractor  has  previous  written  approval 
from  the  Equal  Emploj'ment  Opportunity 
Commission  to  use  that  date  for  purposes  of 
submitting  the  Employer  Information  Report 
EEO-l  (Standard  Form  100).  The  report  must 
cover  the  twelve  consecutive  months 
preceding  the  selected  ending  date. 
COMPANY  IDENTinCATION 

Parent  Company.  Please  provide  the 
company  name,  address,  and  employer 
identification  number  (EDM)  of  the 
headquarters  office  of  the  multi-hiring 
location  company  that  owns  the  hiring 
location  for  which  this  report  is  filed.  The 
EIN  is  mandatory;  the  Dun  and  Bradstreet 
l.D.  number  (DUNS)  is  mandatory  if 
available;  and  the  Standard  Industrial  Code 
(SIC)  should  also  be  reported  if  available. 

Hiring  Location  for  Which  This  Report  Is 
Filed.  Please  provide  the  name,  address,  and 
EIN  for  each  hiring  location  for  which  this 
report  is  filed.  The  EIN  is  mandatory;  the  SIC 
and  the  DUNS  should  also  be  reported  if 
available. 

INFORMATION  ON  EMPLOYEES 

(Veterans  and  non-veterans) 

Counting  veterans:  Some  veterans  will  fall 
into  more  than  one  of  the  targeted  veteran 
categories.  For  example,  a  veteran  may  be 
both  a  special  disabled  veteran  and  a 
Vietnam  era  veteran.  In  such  cases,  the 
veteran  must  be  counted  in  both  categories. 


Data  on  Current  Employees:  The  payroll 
period  for  this  data  is  the  period  that  ends 
on  the  date  the  contractor  selects  as  the 
ending  date  for  the  entire  report,  according 
to  the  instructions  above  in  “How  to  Prepare 
Form.”  The  data  must  include  all  permanent 
full-time  and  part-time  employees  who  were 
employed  as  of  the  ending  date  of  the 
selected  payroll  period,  except  those 
employees  specifically  excluded  as  indicated 
in  41  CFR  61-250. 2(b)(2).  Employees  must  be 
counted  by  veteran  status  (columns  L,  M,  and 
N — special  disabled  veterans,  Vietnam-era,  or 
other  veterans  as  defined  below)  for  each  of 
the  nine  occupational  categories.  Entries  in 
the  Total  line  of  columns  L,  M,  and  N  are 
optional. 

Data  on  New  Hires:  Report  on  the  Total 
line  in  columns  O  through  R  the  number  of 
regular  full-time  and  part-time  employees,  by 
veteran  status  (columns  O,  P,  and  Q)  and 
total  employees  (column  R),  who  were 
included  in  the  payroll  for  the  first  time 
during  the  reporting  period.  Entries  in  lines 
1  through  9  (shaded  area)  of  columns  O 
through  R  are  optional. 

Maximum  and  minimum  number  of 
employees:  The  contractor  must  report  the 
maximum  and  minimum  number  of  persons 
it  employed  during  the  reporting  period. 
DEFINITIONS 

Hiring  location  means  an  establishment  as 
defined  at  41  CFR  61-250.2(b). 

Special  disabled  veteran  means: 

(i)  A  veteran  of  the  U.S.  military,  ground, 
naval  or  air  service  who  is  entitled  to 
compensation  (or  who  but  for  the  receipt  of 
military  retired  pay  would  be  entitled  to 
compensation)  under  laws  administered  by 
the  Department  of  Veterans  Affairs  for  a 
disability: 

(A)  Rated  at  30  percent  or  more,  or 

(B)  Rated  at  10  or  20  percent  in  the  case 
of  a  veteran  who  has  been  determined  xmder 
section  38  U.S.C.  3106  to  have  a  serious 
employment  handicap;  or 

(ii)  A  person  who  was  discharged  or 
released  frum  active  duty  because  of  a 
service-connected  disability. 

Veteran  of  the  Vietnam  era  means  a 
veteran: 

(i)  who  served  on  active  duty  in  the  U.S. 
military,  ground,  naval  or  air  sen^ice  for  a 
period  of  more  than  180  days,  and  who  was 
discharged  or  released  therefrom  with  other 
than  a  dishonorable  discharge,  if  any  part  of 
such  active  duty  was  performed: 

(A)  in  the  Republic  of  Vietnam  between 
February  28, 1961,  and  May  7, 1975,  or 

(B)  between  August  5, 1964  and  May  7, 
1975  in  any  other  location;  or 

(ii)  who  was  discharged  or  released  from 
active  duty  in  the  U.S.  military,  groimd, 
naval  or  air  service  for  a  service-connected 
disability,  if  any  part  of  such  active  duty  was 
performed: 

(A)  in  the  Republic  of  Vietnam  between 
February  28, 1961,  and  May  7, 1975;  or 

(B)  between  August  5, 1964,  and  May  7, 
1975,  in  any  other  location. 

Other  veterans  means  any  other  veterans 
who  served  on  active  duty  in  the  U.S. 
military,  groimd,  naval  or  air  service  during 
a  war  or  in  a  campaign  or  expedition  for 
which  a  campaign  badge  has  been 
authorized. 
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LEGAL  BASIS  FOR  REPORTING 
REQUIREMENTS 

Title  38,  United  States  Code,  Section 
4212(d),  requires  that  Federal  contractors  and 
subcontractors  report  at  least  annually  on  the 
number  of  current  employees  in  each  job 
category  and  at  each  hiring  location  who  are 
special  disabled  veterans,  the  number  who 
are  veterans  of  the  Vietnam  era,  and  the 
number  who  are  other  veterans  who  served 
on  active  duty  during  a  war  or  in  a  campaign 
or  expedition  for  which  a  campaign  badge 
has  b^n  authorized.  Also  required  are  the 
total  number  of  new  hires  during  the 
reporting  period,  the  number  of  new  hires 
who  fall  into  each  of  the  three  categories  of 
veterans  listed  above,  and  the  maximum  and 
minimum  number  of  persons  employed 
during  the  reporting  period.  The  regulations 
implementing  these  statutory  provisions  are 
found  at  41  CFR  61-250. 

DESCRIPTION  OF  JOB  CATEGORIES 

Officials  and  managers  means  occupations 
requiring  administrative  and  managerial 
personnel  who  set  broad  policies,  exercise 
overall  responsibility  for  execution  of  these 
policies,  and  direct  individual  departments 
or  special  phases  of  a  firm’s  operation. 
Includes:  Officials,  executives,  middle 
management,  plant  managers,  department 
managers  and  superintendents,  shaded 
supervisors  who  are  members  of 
man^ement,  purchasing  agents  and  buyers, 
railroad  conductors  and  ya^  masters,  ship 
captains  and  mates  (except  fishing  boats), 
farm  operators  and  managers,  and  kindred 
workers. 

Professionals  means  occupations  requiring 
either  college  graduation  or  experience  of 
such  kind  and  amount  as  to  provide  a 
background  comparable  to  college  education. 
Includes:  Accountants  and  auditors,  airplane 
pilots  and  navigators,  architects,  artists, 
chemists,  designers,  dietitians,  editors, 
engineers,  lawyers,  librarians, 
mathematicians,  natural  scientists,  registered 
professional  nurses,  persoimel  and  labor 
relations  specialists,  physical  scientists, 
physicians,  social  scientists,  surveyors, 
teachers,  and  kindred  workers. 

Technicians  means  occupations  requiring  a 
combination  of  basic  scientific  knowledge 
and  manual  skill  which  can  be  obtained 
through  about  2  years  of  post-high  school 
education,  such  as  is  offered  in  many 
technical  institutes  and  junior  colleges,  or 
through  equivalent  on-the-job  training. 
Includes:  Computer  programmers  and 
operators,  drafters,  engineering  aides,  junior 
engineers,  mathemati^  aides,  licensed, 
practical  or  vocational  nurses,  photographers, 
radio  operators,  scientific  assistants, 
technical  illustrators,  technicians  (medical, 
dental,  electronic,  physical  science),  and 
kindred  workers. 

Sales  means  occupations  engaging  wholly 
or  primarily  in  direct  selling.  Includes: 
Advertising  agents  and  sales  workers, 
insurance  agents  and  brokers,  real  estate 
'  agents  and  brokers,  stock  and  bond  sales 
workers, jdemonstrators,  sales  workers  and 
sales  clerks,  grocery  cleric  and  cashier- 
checkers,  and  kindred  workers. 

Office  and  clerical  includes  all  clerical- 
type  work  regardless  of  level  of  difficulty. 


where  the  activities  are  predominantly  non- 
manual  though  some  manual  work  not 
directly  involved  with  altering  or 
transporting  the  products  is  included. 

Includes  bookkeepers,  cashiers,  collectors 
(bills  and  accounts),  messengers  and  office 
helpers,  office  machine  operators,  shipping 
and  receiving  clerks,  stenographers,  typists 
and  secretaries,  telegraph  and  telephone 
operators,  legal  assistants,  and  kindred 
workers. 

Craft  Workers  (skilled)  means  manual 
workers  of  relatively  high  skill  level  having 
a  thorough  and  comprehensive  knowledge  of 
the  processes  involved  in  their  work.  These 
workers  exercise  considerable  independent 
judgment  and  usually  receive  an  extensive 
period  of  training.  Includes:  The  building 
trades,  hourly  paid  supervisors  and  lead 
operators  who  are  not  members  of 
management,  mechanics  and  repairers, 
skilled  machining  occupations,  compositors 
and  tjrpesetters,  electricians,  engravers,  job 
setters  (metal),  motion  picture  projectionists, 
pattern  and  model  makers,  stationary 
engineers,  tailors,  arts  occupations,  hand 
painters,  coaters,  decorative  workers,  and 
kindred  workers. 

Operatives  (semiskilled)  means  workers 
who  operate  machine  or  processing 
equipment  or  perform  other  factory-type 
duties  of  intermediate  skill  level  which  can 
be  mastered  in  a  few  weeks  and  require  only 
limited  training.  Includes:  Apprentices  (auto 
mechanics,  plumbers,  bricklayers,  carpenters, 
electricians,  machinists,  mechanics,  building 
trades,  metalworking  trades,  printing  trades, 
etc.),  operatives,  attendants  (auto  service  and 
parking),  blasters,  chauffeurs,  delivery 
workers,  dressmakers  and  sewers  (except 
factory),  dryers,  furnace  workers,  heaters* 
(metal),  laundry  and  dry  cleaning  operatives, 
milliners,  mine  operatives  and  laborers, 
motor  operators,  oilers  and  greasers  (except 
auto),  painters  (except  construction  and 
maintenance),  photographic  process  workers, 
stationary  firefighters,  truck  and  tractor 
drivers,  weavers  (textile),  welders  and 
flamecutters,  electrical  and  electronic 
equipment  assemblers,  butchers  and  meat 
cutters,  inspectors,  testers  and  graders, 
handpackers  and  packagers,  and  kindred 
workers. 

Laborers  (unskilled)  means  workers  in 
manual  occupations  which  generally  require 
no  special  training  to  perform  elementary 
duties  that  may  be  learned  in  a  few  days  and 
require  the  application  of  little  or  no 
independent  judgment.  Includes:  garage 
laborers,  car  washers  and  greasers,  gardeners 
(except  farm)  and  groimds  keepers, 
stevedores,  wood  choppers,  laborers 
performing  lifting,  digging,  mixing,  loading 
and  pulling  operations,  and  kindred  workers. 

Service  Workers  means  workers  in  both 
protective  and  non-protective  service 
occupations.  Includes:  Attendants  (hospital 
and  other  institutions,  professional  and 
personal  service,  including  muses  aides  and 
orderlies),  barbers,  charworkers  and  cleaners, 
cooks  (except  household),  counter  and 
foimtain  workers,  elevator  operators, 
firefighters  and  fire  protection  workers, 
guards,  doorkeepers,  stewards,  janitors, 
police  officers  and  detectives,  porters, 
servers,  amusement  and  recreation  facilities 


attendants,  guides,  ushers,  public 
transportation  attendants,  and  kindred 
workers. 

(b)  Contractors  and  subcontractors 
that  submit  computer-generated  output 
to  satisfy  their  VETS-100  reporting 
obligations  must  submit  the  output  in 
the  form  of  an  electronic  file.  This  file 
must  comply  with  current  Department 
of  Labor  specifications  for  the  layout  of 
these  records,  along  with  any  other 
specifications  established  by  the 
Department  for  the  applicable  reporting 
year.  Contractors  and  subcontractors 
that  submit  VETS-100  Reports  for  ten 
locations  or  less  are  exempt  firom  this 
requirement,  but  are  strongly 
encoinaged  to  submit  an  electronic  file. 
In  these  cases,  state  consolidated  reports 
coimt  as  one  location  each. 

(c)  Small  companies  may  wish  to 
submit  the  VETS-100  Report  via  the 
Internet.  The  Internet  address  for  the 
site  is  http://nvti.cudenver.edu/vets/ 
vetsl00login.htm.  A  company  number  is 
required  to  access  this  site.  The  munber 
is  provided  to  employers  on  the  VETS- 
100  Report  form  that  is  mailed  Eumually 
to  those  employers  who  ai-e  included  in 
the  VETS-100  database.  Other 
employers  may  obtain  a  company 
number  by  e-mailing  their  request  to 
newcompan)r@vetsl00.com,  or  by 
calling  the  VETS-100  Reporting  System 
at  (703)  461-2460. 

(d)  OASVET  or  its  designee  will  use 
all  available  information  to  distribute 
the  required  forms  to  contractors 
identified  as  subject  to  the  requirements 
of  this  part. 

(e)  It  is  the  responsibility  of  each 
contractor  or  subcontractor  to  obtain 
necessary  supplies  of  the  VETS-100 
Report  form  before  the  annual 
September  30  filing  deadline. 
Contractors  and  subcontractors  who  do 
not  receive  forms  should  request  them 
in  time  to  meet  the  deadline.  Requests 
for  the  VETS-100  Report  form  may  be 
made  by  mail  by  contacting:  Office  of 
the  Assistant  Secretary  for  Veterans’ 
Employment  and  Training,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW,  Washington,  DC  20210, 
Attn:  VETS-100  Report  Form  Request  or 
on  the  Internet  at  http:// 
nvti.cudenver.edu/vets/vetsl00.asp 

§  61 -250.1 2  What  invitation  to  self-identify 
must  a  contractor  offer  to  veterans? 

Each  contractor  and  subcontractor 
subject  to  the  reporting  requirements  at 
38  U.S.C.  4212(d)  must  invite  all 
applicants  for  employment  who  are 
special  disabled  veterans,  veterans  of 
the  Vietnam  era,  or  other  veterans  as 
defined  in  §  61-250.2,  and  who  wish  to 
benefit  under  the  affirmative  action 
program  at  38  U.S.C.  4212,  to  identify 
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themselves  to  the  contractor.  The 
invitation  must  state  that  the 
information  is  volimtarily  provided,  that 
the  information  will  be  kept 
confidential,  that  disclosure  or  refusal  to 
provide  the  information  will  not  subject 
the  applicant  to  any  adverse  treatment, 
and  that  the  information  will  be  used 
only  in  accordance  with  the  regulations 
implemented  under  38  U.S.C.  4212. 
Nothing  in  this  section  precludes  an 
employee  from  informing  a  contractor  or 


subcontractor  at  a  future  time  of  his  or 
her  desire  to  benefit  from  this  program. 
Nothing  in  this  section  relieves  a 
contractor  from  liability  for 
discrimination  imder  38  U.S.C.  4212. 

§  61-250.20  How  will  DOL  determine 
whether  a  contractor  or  subcontractor  is 
complying  with  the  requirements  of  this 
part? 

During  the  coiuse  of  a  compliance 
evaluation,  OFCCP  may  determine 
whether  a  contractor  or  subcontractor 


has  submitted  its  report  as  required  by 
this  part. 

§61-250.99  What  are  the  0MB  control 
numbers  for  this  part? 

Pursuant  to  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.,  and  its 
implementing  regulations  at  5  CFR  part 
1320,  the  Office  of  Management  and 
Budget  has  assigned  Control  No.  1293- 
0005  to  the  information  collection 
requirements  of  this  part. 

BILLING  CODE  4S10-7»-l> 
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Appendix  A  to  Part  61-250 


FEDERAL  CONTRACTOR  VETERANS’  EMPLOYMENT  REPORT  VETS- 100 

RETURN  COMPLETED  REPORT  TO: 

U  S.  DEPARTMENT  OF  LABOR 
VETERANS’  EMPLOYMENT  AND  TRAINING  SERVICE 
VETS-100  REPORTING 
6101  STEVENSON  AVE 
ALEXANDRIA.  VA  22304 


TYPE  OF 

TYPE  OF  FORM  (Check  only  one) 

CONTRACTOR 

(Check  one  or  both  as 

□  Single  Establishment 

applicable) 

a  Multiple  Establishment- 

Headquarters 

□  Prime  Contractor 

□  Multiple  Establishment-Hiring 

□  Subcontractor 

Location 

□  Multiple  Establishment-State 

Consolidated  (specify  number  of 
locations)  _ .(MSC) 


COMPANY  IDENTIFICATION  INFORMATION  (Omit  if  items  preprinted  above) 


COMPANY  No: 

TWELVE  MONTH  PERIOD  ENDING 

II 

II 

Ilii 

M  M 

O  0 

Y  Y  Y  Y 

NAME  OF  PARENT  COMPANY: 

ADDRESS  (NUMBER  AND  STREET): 

CITY: 

COUNTY: 

STATE: 

ZIP  CODE: 

NAME  OF  HIRING  LOCATION: 

ADDRESS  (NUMBER  AND  STREET): 

CITY; 

COUNTY: 

STATE: 

ZIP  CODE: 

1 

1 

1 

1 

DUNS: 

1 

1 

B 

1 

1 

1 

B 

1 

1 

1 

1 

EMPLOYER  I  D.  No. 
(IRS  TAX  No.) 

- 

0MB  NO:  1293-0005 
Expires  01-31-2001 


Persons  are  not  required  to  respond  to  this  collection 
of  information  unless  it  displays  a  valid  0MB  number 


INFORMATION  ON  VETERANS 


REPORT  ALL  REGULAR  FULL-TIME  OR  PART-TIME  EMPLOYEES  AND  NEW  HIRES  WHO  ARE  VETERANS.  AS  DEFINED  ON  REVERSE.  DATA  ON  NUMBER  OF  EMPLOYEES  ARE  TO 
BE  ENTERED  IN  CaUMN  L.  M.  AND  N.  DATA  ON  NEW  HIRES  ARE  TO  BE  ENTERED  IN  COLUMNS  0.  P.  Q.  AND  R.  ENTRIES  IN  COLUMNS  0  THROUGH  R.  LINES  1  THROUGH  9.  AND 
COLUMNS  L.  M.  AND  N.  LINE  10  (GRAY  SHADED  AREAS)  ARE  OPTIONAL  ENTRES  M  COLUMI N,  LMES 1-9;  COLUMN  a  LINE  10  AND  THE  MAXIMUM  AND  MWIMUM  NUMBER  OF 
EMPLOYEES  (AREAS  SHADED  LIGHT  GRAY)  ARE  OPTIONAL  FOR  2000  ONLY  AND  WILL  BE  REQUIRED  FOR  THE  2001  REPORTING  CYCLE.  DETAILED  INSTRUCTIONS  ARE 

FOUND  ON  THE  REVERSE  OF  THIS  FORM. 


JOB 

CATEGORIES 


\  NUMBER  OF  EMPLOYEES  ! 

SPECIAL  DISABLEO 
VETERANS 
(U 

VCTNMIBtA 

VETERANS 

(M) 

OTHER  VETERANS 
(N) 

SPECULDtSABLEO 

VEIBIANS 

(0) 


NEW  HIRES  (PREVIOUS  12  MONTHS 


VETNMIERAVETHtANS  OTHBtVETBUNS  I  TOTAL  NEW  HMES.  BOTH  VETERANS 
IP)  |Q)  ANONON-VETBtANS(R) 


OFFICIALS  AND 
MANAGERS 


Report  the  total  maximum  and  minimum  number  of  regular  employees  on  board  during  the  period  covered  by  this  report. 
Maximum  Number  Minimum  Number 
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FEDERAL  CONTRACTOR  VETERANS’ 

WHO  MUST  FILE 

'O-.i  Vets-100  report  is  to  be  completed  by  all  nonexempt  federal  contractors  and 
subcontractors  with  contracts  or  subcontracts  for  the  furnishing  of  supplies  and 
services  or  the  use  of  real  or  personal  property  for  $25,000  or  more.  Services  include 
but  are  not  limited  to  the  following  services  Utility,  construction,  transprxtation. 
research,  insurance,  and  fund  depository,  inespective  of  whether  the  government  is 
the  purchaser  or  seller.  The  existence  of  $25,000  or  more  in  ferteral  contracts  or 
subcontracts  during  a  given  calendar  year  establishes  the  requirement  to  file  a  VETS- 
100  Report  during  the  following  calendar  year. 

WHEN  TO  FILE 

This  annual  report  must  be  filed  no  later  than  September  30.  Mail  to  the  address  pre¬ 
printed  on  the  front  of  the  fOrm. 

LEGAL  BASIS  FOR  REPORTING  REQUIREMENTS 

Tide  38,  United  States  Code,  Section  4212(d)  and  PL  105-339,  require  that  federal 
contractors  report  at  least  annually  the  numbers  of.  1)  special  disabled  veterans,  2) 
veterans  of  the  Vietnam  era,  and  3)  other  veterans  wtK>  served  on  active  duty  during 
a  war  or  in  a  campaign  or  expedition  fOr  vrhich  a  campaign  badge  has  been 
authorized  vrtio  are  in  their  wortdOrce.  Reporting  is  required  by  hiring  location  and 
indurles  both  the  number  employed  arxl  the  number  of  new  hires,  within  the  three 
categrxies  listed  above.  The  number  of  veterans  employed  within  these  categories  is 
to  be  broken  out  by  job  category  arxl  maximum  and  minimum  total  employment  is  to 
be  reported  as  welt. 

HOW  TO  SUBMIT  THE  VETS-100  REPORTS 

Single-establishmeni  employers  must  file  one  completed  form.  AUmuld- 
establishmerit  employers,  i.e ,  those  doing  business  at  more  than  one  hiring  location, 
must  file  (A)  one  fOrm  covering  the  principal  or  headquarters  office:  (B)  a  separate 
lOrm  for  ea^  hiring  location  emptoying  50  or  more  persons;  arxl  (C)  EITHER,  (I)  a 
separate  form  for  each  hiring  tocation  employing  fewer  than  50  persons.  OR  (ii) 
consolidated  reprxts  that  cover  hiring  locations  within  one  State  that  have  fevw  than 
50  employees.  Each  state  consolidated  report  must  also  list  the  name  arxl  address  of 
the  hiring  locations  covered  by  the  report.  Corrxiarrv  consolidated  reports  such  as 
those  required  by  EEO-1  reoortina  procedures  are  NOT  required  for  the  VETS-100 
report  Crxnpleted  reports  fOr  the  headquarters  location  arxl  aU  other  hiring  locations 
for  each  company  should  be  mailed  in  one  package  to  the  address  indicated  on  the 
front  of  the  form. 

RECORD  KEEPING 

Employers  nxjst  keep  copies  of  the  completed  anrxjal  VETS-100  report  submitted  to 
DOL  fOr  a  period  of  two  years. 

HOW  TO  PREPARE  THE  FORMS 

As  VETS  only  sends  one  copy  of  the  VETS-100  Reporting  form  to  each  headquarters 
focation.  multi-establishment  employers  submitting  hard  copy  reports  should  produce 
facsimile  copies  of  the  headquarters  lOrm  fOr  reporting  data  on  each  location. 

Type  of  Contractor  Indicate  the  type  of  contractual  relationship  (prime  contractor  or 
subcontractor)  that  the  organization  has  with  the  Federal  Government  If  the 
organization  serves  as  both  a  prime  contractor  and  a  subcontractor  on  various  federal 
contracts,  check  both  boxes. 

Type  of  Form  If  a  reporting  organization  submits  only  one  VETS-100  Report  form  for  a 
single  focation,  check  the  Single  Establishment  box.  If  the  reporting  organization 
submits  more  than  one  form,  only  one  form  should  be  checked  as  Multiple 
Establishment-Headquarters.  The  remaining  forms  should  be  checked  as  either 
Multiple  Establishment-Hiring  Location  or  Multiple  Establishment-State  Consolidated. 

For  state  consolidated  forms,  the  number  of  hiring  locations  included  in  that  report 
should  be  entered  in  the  space  provided.  For  each  form,  only  one  box  should  be 
checked  within  this  block. 

COMPANY  IDENTIFICATION  INFORMATION 

Company  Number  Do  not  change  the  &)mpany  Number  that  is  printed  on  the  form. 

If  there  are  any  questions  regarding  your  Company  Number,  please  call  the  VETS- 
100  staff  at  (703)  461-2460  or  e-mail  HELPOESK®VETS1 00.COM. 

Twelve  Month  Period  Etxlinq  Enter  the  erxl  date  for  the  twelve  month  reportng  period 
used  as  the  basis  for  filing  the  VETS-100  Report  To  determine  this  period,  select  a 
date  in  the  current  year  between  July  1  arxl  August  31  that  represents  the  end  of  a 
payroli  period.  That  payroll  period  will  be  the  basis  for  reporting  Number  of 
Employ^,  as  described  below.  Then  the  twelve  nxxith  period  preceding  the  erxl 
date  of  that  payroN  period  wM  be  your  twelve  mortth  period  covered.  This  period  is  the 
basis  for  report  New  Hires,  as  described  below.  Any  federal  contractor  or 
subcontractor  who  has  written  approval  from  the  Equal  Employment  Opportunity 
Commission  to  use  December  31  as  the  ending  date  for  the  EEO-1  Report  may  also 
use  that  date  as  the  ending  date  for  the  payroll  period  selected  kx  the  VETS-100 
Report 


EMPLOYMENT  REPORT  (VETS-100) 

Name  and  Address  for  Sinole  Establishment  Emolovers  COMPLETE  the  identifying 
information  under  the  Parent  Company  name  and  address  sectfon. 

LEAVE  BLANK  all  of  the  identifying  information  for  the  Hiring  Location. 

Name  and  Address  for  Multi  Establishment  Emolovers  For  parent  company 
heariquartars  location,  COMPLETE  the  name  arxl  address  for  the  patent  company 
headquarters,  LEAVE  BLANK  the  name  arxl  address  of  the  Hiring  Location.  For 
hiring  locations  of  a  parent  company.  COMPLETE  the  name  and  address  for  the 
Parent  Company  focation,  COMPLETE  the  name  and  address  for  the  Hiring  Location. 

SIC  Code.  DUNS  Number,  and  Employer  ID  Number  Sfoole  Establishment  and  Multi 
Establishment  Employers  should  COMPLETE  the  SIC  Code.  DUNS  Number,  and 
Employer  ID  Number  as  described  below. 

SIC  Code  Enter  the  four  (4)  digit  SIC  Crxle  applicable  to  the  htring  location  for 
which  the  report  is  filed.  If  there  is  not  a  separate  SIC  Code  for  the  hiring 
location,  enter  the  SIC  Code  Ibr  the  parent  company. 

Dun  and  Bradstreet  I  D.  Number  (DUNS)  If  the  company  or  any  of  its 
establishments  has  a  Dun  and  Bradstreet  Identification  Number,  please  enter 
the  nine  (9)  digit  number  in  the  space  provided.  If  there  is  a  specific  DUNS 
Number  applicable  to  the  hiring  locatton  for  which  the  report  is  filed,  enter  that 
DUNS  Nuniber.  Otherwise,  enter  the  DUNS  number  for  the  parent  company. 

Employer  I.D.  Number  (EIN)  Enter  the  nine  (9)  digit  numbers  assigned  by  the 
i.R.S.  to  the  contractor.  If  there  is  a  specific  EIN  applicable  to  the  hiring  location 
for  which  the  report  is  filed,  enter  that  EIN.  Otherwise,  enter  the  EIN  for  the 
parent  company 

INFORMATION  ON  VETERANS 

Number  of  Emolovees  Select  atry  payroll  period  erxling  between  July  t  and  August 
31  of  the  current  year.  Provkle  all  data  for  regular  fuH-fime  and  part-finte  employees 
who  were  special  disabled  veterans,  Vietnam-era  veterans,  or  other  veterans 
employed  as  of  the  ending  date  of  the  selected  payroll  period.  Do  not  include 
empfoyees  specifically  excluded  as  indicated  in  41  CFR  61-2S0.2(bK2).  Employees 
must  be  counted  by  veteran  status  for  each  of  the  nine  occupational  categories  (Lines 
1-9)  in  cokimns  L  and  M.  Blank  spaces  will  be  considered  zeros. 

New  Hires  Report  the  number  of  regular  full-time  arxl  part-time  employees  by  veteran 
status  who  were  hired  (both  vetenms  and  non-veterans)  arxl  who  were  included  in 
the  payroll  for  the  first  time  during  the  12-rTKXilh  period  ending  between  July  1  through 
August  31  of  the  current  year.  The  totals  in  columns  O,  P  arxl  R  (Line  10)  are 
required.  Enter  all  appikable  numbers,  including  zeros. 

MaxirrximfMinimum  Emolovees  Report  the  maximum  arxl  minimum  number  of  regular 
employees  on  board  during  the  period  covered  as  indx^ated  by  PL  105-339. 

DEFINITIONS: 

'Hiring  location'  means  an  establishment  as  defined  It  41  CFR  61  250.2(b). 

'Special  Disabled  Veteran'  means  (A)  a  veteran  who  is  entitled  to  compensation  (or 
who  but  for  the  receipt  of  military  retired  pay  would  be  entitled  to  compensation)  under 
laws  administered  by  the  Department  of  Veterans'  Affairs  for  a  disability  (I)  rated  at  30 
percent  or  more,  or  fi)  rated  at  10  or  20  percent  in  the  case  of  a  veteran  who  has 
been  determined  undw  Section  3106  of  Tide  38,  U.S.C.  to  have  a  serious 
employment  harxlicap  or  (B)  a  person  who  was  discharged  or  released  from  active 
duty  because  of  a  service-connected  dis^xltty. 

'Veteran  of  the  Vietnam-era'  means  a  person  who;  (^  served  in  the  military,  ground, 
naval  or  air  service  of  the  United  States  on  active  dirty  for  a  period  of  more  than  1 80 
days,  and  was  discharged  or  releesed  therefrom  with  other  than  a  dishonorable 
discharge,  if  any  part  of  such  active  duty  occurred;  (I)  in  the  Republic  of  Vietnam 
between  Febrtj^  28, 1961,  and  May  7, 1975;  or  (ii)  behiveen  August  5, 1964,  and 
May  7.  1975,  in  aN  other  cases:  or  (B)  was  discharged  or  released  from  active  duty  for 
a  service-connected  disability  if  any  part  of  such  active  duty  was  performed  (I)  in  the 
Republic  of  Vietnam  between  Febru^28, 1961,  and  May  7, 1975;  or  00  between 
August  5, 1964,  and  May  7, 1975,  in  all  other  cases. 

Other  Veterans  means  veterans  who  served  in  the  militaty.  ground,  naval  or  air 
service  of  the  Unitod  States  on  active  duty  during  a  war  or  in  a  campaign  or 
expedition  for  which  a  campaign  badge  has  been  authorized.  To  idenlify  the 
campaigns  or  expeditions  that  meet  this  criterfon,  contact  the  Office  of  Personnel 
Management  (0PM)  and  ask  for  Ihe  0PM  VETS  Guide,  Appendix  A.  A  local  OPM 
telephone  number  may  be  found  in  the  telephone  book  under  Federal  Government  or 
consult  Okectory  Assistance  for  your  area  code  for  the  nearest  OPM  location.  For 
those  with  Internet  access,  the  information  required  to  make  this  determinatfon  also  is 
avaiiable  at  http://www.opm.gov/veterana/htmi/v9nedai2.htm. 


Public  reporting  burden  for  this  collection  is  estimated  to  average  30  minutes  per  response,  foduding  the  time  for  reviewing  insfructions,  searching  existing  data  source, 
gathering  and  maintaining  the  data  needed,  and  completing  arxl  reviewing  the  collection  of  information.  Send  comments  regardwig  this  burden  estimate  or  any  other  aspect  of 
this  collectfon  of  information,  including  suggestions  for  reducing  the  burden  to  the  Department  of  Labor,  Office  of  Information  Management  Room  N-1301, 200  Crxislitution 
Avenue.  NW,  Washington  D.C.  20210.  All  completed  VETS-100  Reports  should  be  sent  to  the  address  indicated  on  the  frorrt  of  the  form. 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  OCTOBER  5, 
2000 


AGRICULTURE 
DEPARTMENT 
Food  and  Nutrition  Service 
Child  nutrition  programs; 
Women,  infants,  and 
children;  special 
supplemental  nutrition 
program — 

Public  Responsibility  and 
Work  Opportunity 
Reconciliation  Act  of 
1996;  WIC  mandates 
implementation; 
published  9-5-C)0 
CORPORATION  FOR 
NATIONAL  AND 
COMMUNITY  SERVICE 
Higher  education  institutions, 
hospitals,  and  other  non¬ 
profit  organizations;  grants 
and  agreements;  uniform 
administrative  requirements; 
published  9-5-00 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

New  Jersey;  published  9-5- 
00 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities; 
Phosphorous  acid;  published 
10-5-00 
FEDERAL 

COMMUNICATIONS 

COMMISSION 

Television  broadcasting; 

Cable  television  systems — 
Multichannel  video  and 
cable  television  service; 
1998  biennial  review; 
published  9-5-00 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainworthiness  directives: 

Airbus;  published  9-20-00 
Boeing;  pubiished  8-31-00 
Class  D  airspace;  published  6- 
30-00 

Class  D  airspace;  correction; 

published  8-30-00 
Class  D  and  Class  E 
airspace;  published  6-23-00 


Class  D  and  Class  E 
airspace;  correction; 
published  9-29-00 
Class  E  airspace;  published  5- 
23-00 

Class  E  airspace;  correction; 

published  7-13-00 
IFR  altitudes;  pubiished  9-11- 
00 

Jet  routes;  published  8-7-00 
Restricted  areas;  published  8- 
14-00 

VOR  and  colored  Federal 
airways  and  jet  routes; 
published  6-6-00 
VOR  Federal  airways; 

published  8-9-00 
TREASURY  DEPARTMENT 
Customs  Service 
Seizures,  penalties,  and 
liquidated  damages;  relief 
petitions;  published  9-5-00 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes: 

Short-term  leases;  qualified 
lessee  construction 
allowances;  published  9-5- 
00 


COMMENTS  DUE  NEXT 
WEEK 


AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Cranberries  grown  in — 
Massachusetts,  et  al.; 
comments  due  by  10-10- 
00;  published  8-8-00 
Kiwifruit  grown  in — 

California;  comments  due  by 
10-13-(X);  published  8-14- 
00 

Olives  grown  in — 

California;  comments  due  by 
10-11-00;  published  9-11- 
00 

COMMERCE  DEPARTMENT 

Inventions  made  by  nonprofit 
organizations  and  small 
business  firms  under 
Government  grants, 
contracts,  and  cooperative 
agreements;  rights; 
Government-owned  and 
-operated  laboratories; 
alternate  patent  rights 
clause;  comments  due  by 
10-11-00;  published  9-11- 
00 

COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Export  licensing: 

Commerce  control  list — 
Crime  control  items; 
comments  due  by  10- 


13-00;  published  9-13- 
00 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 

Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Pacific  cod;  comments 
due  by  10-12-00; 
published  10-2-00 
Caribbean,  Gulf,  and  South 
Atlantic  fisheries — 

South  Atlantic  shrimp; 
comments  due  by  10- 
10-00;  published  9-8-00 
Magnuson-Stevens  Act 
provisions — 

Domestic  fisheries; 
exempted  fishing 
permits;  comments  due 
by  10-12-00;  published 

9- 27-00 

West  Coast  States  and 
Western  Pacific 
fisheries — 

Western  Pacific  pelagic; 
comments  due  by  10- 

10- 00;  pubiished  8-25- 
00 

DEFENSE  DEPARTMENT 

Civilian  health  and  medical 
program  of  uniformed 
services  (CHAMPUS): 
TRICARE  program — 

Retiree  Dental  Program; 
retiree  dental  benefits 
enhancement; 
comments  due  by  10- 
13-00;  published  8-14- 
00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs; 

Ambient  air  quality 
standards,  national — 
Northern  Ada  County/ 
Boise,  ID;  PM-10 
standards 

nonapplicability  finding 
rescinded;  comments 
due  by  10-11-00; 
published  9-11-00 
Fuels  and  fuel  additives — 
Reformulated  and 
conventional  gasoline; 
anti-dumping  program; 
alternative  compliance 
periods  establishment; 
comments  due  by  10- 
10-00;  published  9-8-00 
Reformulated  and 
conventional  gasoline; 
anti-dumping  program; 
alternative  compliance 
periods  establishment; 
comments  due  by  10- 
10-00;  published  9-8-00 
Air  quality  implementation 
plans;  approval  and 


promulgation;  various 
States: 

California;  comments  due  by 
10-11 -CIO;  published  9-11- 
00 

Superfund  program: 

National  oil  and  hazardous 
substances  contingency 
plar>— 

National  priorities  list 
update;  comments  due 
by  10-10-00;  published 
9-7-00 

Toxic  substances: 
Polychlorinated  biphenyls 
(PCBs)— 

Non-liquid  PCBs;  use 
authorization  and 
distribution  in 
commerce;  comments 
due  by  10-10-00; 
published  4-6-00 
Water  pollution  control: 

National  Pollutant  Discharge 
Elimination  System — 
Coding  water  intake 
structures  for  new 
facilities:  comments  due 
by  10-10-00;  published 
8-10-00 
Water  supply: 

National  primary  drinking 
water  regulations — 

Public  water  systems; 
unregulated  contaminant 
monitoring  regulation; 
clarifications  and  List  2 
contaminants  analytical 
methods:  comments 
due  by  10-13-00; 
published  9-13-00 
Public  water  systems; 
unregulated  contaminant 
monitoring  regulation; 
clarifications  and  List  2 
contaminants  analytical 
methods;  correction; 
comments  due  by  10- 
13-00;  published  9-26- 
00 

FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
Federal-State  Joint  Board 
on  Universal  Service — 

T  elecommunications 
deployment  and 
subscribership  in 
unserved  or 
underserved  areas, 
including  tribal  and 
insular  areas;  comments 
due  by  10-12-00; 
published  10-2-00 
Digital  television  stations;  table 
of  assignments: 

Alabama;  comments  due  by 
10-10-00;  published  8-23- 
00 

Arkansas;  comments  due  by 
10-10-00;  published  8-23- 
00 
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Florida:  comments  due  by 
10-10-00;  published  8-22- 
00  • 

Nebraska;  comments  due  by 
10-10-00;  published  8-23- 
00 

Nevada;  comments  due  by 
10-10-00;  published  8-23- 
00 

Radio  stations;  table  of 
assignments: 

Missouri;  comments  due  by 
10-10-00;  published  9-5- 
00 

Various  States;  comments 
due  by  10-10-00; 
published  9-5-00 

FEDERAL  HOUSING 
FINANCE  BOARD 

Federal  home  loan  bank 
system: 

Capital  structure 
requirements;  comments 
due  by  10-11-00; 
published  7-13-00 

FEDERAL  TRADE 
COMMISSION 

Customer  financial  information 
privacy;  security  program; 
comments  due  by  10-10-00; 
published  9-7-00 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Management 
Regulation: 

Federal  records 
management,  interagency 
reports  management,  and 
standard  and  optional 
forms  management 
programs;  comments  due 
by  10-10-00;  published  8- 
9-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Human  drugs: 

New  drug  applications — 
Court  decisions,  ANDA 
approvals,  and  180-day 
exclusivity;  comments 
due  by  10-11-00; 
published  7-13-00 

INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 

Tribal  government: 

Tribal  land  encumbrances; 
contract  approvals; 
comments  due  by  10-12- 
00;  published  7-14-00 
Trust  management  reform: 
Leasing/permitting,  grazing, 
probate  and  funds  held  in 


trust;  comments  due  by 
10-12-00;  published  7-14- 
00 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Buena  Vista  Lake  shrew; 
comments  due  by  10-13- 
00;  published  8-14-00 
Critical  habitat 
designations — 

California  red-legged  frog: 
comments  due  by  to¬ 
ll -00;  published  9-11- 
00 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Texas;  comments  due  by 

10- 12-00;  published  9-12- 
00 

JUSTICE  DEPARTMENT 
Justice  Programs  Office 
VOI/TIS  Grant  program; 
environmental  impact 
review;  comments  due  by 
10-10-00;  published  8-8-00 

LIBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congress 

Copyright  office  and 
procedures,  etc.: 

Cable  statutory  license; 
royalty  rates  adjustment; 
comments  due  by  10-12- 
00;  published  9-12-00 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Acquisition  regulations: 

Cost  accounting  standards 
waivers;  comments  due 
by  10-10-00;  published  8- 

11- 00 

SMALL  BUSINESS 
ADMINISTRATION 

8(a)  business  development/ 
small  disadvantaged 
business  status 
determinations;  procedure 
rules  governing  cases 
before  Hearings  and 
Appeals  Office;  comments 
due  by  10-10-00;  published 
9-25-00 

SOCIAL  SECURITY 
ADMINISTRATION 

Social  security  benefits  and 
supplemental  security 
income: 


Federal  old  age,  survivors, 
and  disability  insurance, 
and  aged,  blind,  and 
disabled — 

Substantial  gainful  activity 
amounts,  average 
monthly  earnings 
guidelines,  etc.; 
comments  due  by  10- 
10-00;  published  8-11- 
00 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Pollution: 

Oil  or  hazardous  material 
pollution  prevention 
regulations — 

Oceangoing  ships  and 
vessels  in  domestic 
service:  comments  due 
by  10-10-00;  published 
8-8-00 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 
Administration 

Ainvorthiness  directives: 

Airbus;  comments  due  by 
10-10-00;  published  9-8- 
00 

Bell;  comments  due  by  10- 
10-00;  published  8-9-00 
Boeing;  comments  due  by 
10-10-00;  published  8-8- 
00 

Cessna;  comments  due  by 
10-10-00;  published  8-8- 
00 

Eurocopter  France; 
comments  due  by  10-10- 
00;  published  8-10-00 
McCauley  Propeller; 
comments  due  by  10-10- 
00;  published  8-8-00 
McDonnell  Douglas; 
comments  due  by  10-10- 
00;  published  8-8-00 
Raytheon:  comments  due  by 
10-11-00;  published  9-7- 
00 

SOCATA-Groupe 
AEROSPATIALE: 
comments  due  by  10-11- 
00;  published  9-11-00 
Class  E  airspace;  comments 
due  by  10-11-00;  published 
9-11-00 

Existing  regulations  review; 
comments  due  by  10-11-00; 
published  7-13-00 
Noise  standards: 

Subsonic  jet  airplanes  and 
subsonic  transport 


category  large  airplanes; 
comments  due  by  10-10- 
00;  published  7-11-00 

TRANSPORTATION 

DEPARTMENT 

Federal  Motor  Carrier  Safety 
Administration 

Motor  carrier  safety  standards: 

Commercial  motor  vehicles 
inspected  by  performance- 
based  brake  testers; 
brake  performance 
requirements;  comments 
due  by  10-10-00; 
published  8-9-00 

TRANSPORTATION 

DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Compressed  natural  gas 
fuel  container  integrity; 
material  and 
manufacturing  process 
requirements;  correction; 
comments  due  by  10-10- 
00;  published  8-25-00 

TREASURY  DEPARTMENT 

Alcohol,  Tobacco  and 
Firearms  Bureau 

Alcohol;  viticuttural  area 
designations: 

River  Junction,  CA; 
comments  due  by  10-10- 
00;  published  8-10-00 

TREASURY  DEPARTMENT 

Community  Development 
Financial  Institutions  Fund 

Community  Development 
Financial  Institutions 
Program;  implementation; 
comments  due  by  10-13-00; 
published  8-14-00 

TREASURY  DEPARTMENT 

Thrift  Supervision  Office 

Mutual  savings  associations, 
mutual  holding  company 
reorganizations,  and 
conversions  from  mutual  to 
stock  form;  comments  due 
by  10-10-00;  published  7- 
12-00 

Repurchases  of  stock  by 
recently  converted  savings 
associations,  mutual  holding 
company  dividend  waivers, 
and  Gramm-Leach-Bliley  Act 
changes;  comments  due  by 
10-10-00;  published  7-12-00 
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LIST  OF  PUBUC  LAWS 


This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  “PLUS”  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  “slip  law”  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 


text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available. 

H.J.  Res.  109/P.L.  10&-275 
Making  continuing 
appropriations  for  the  fiscal 
year  2001,  and  for  other 
purposes.  (Sept.  29,  2000; 

114  Stat.  808) 

S.  1638/P.L.  106-276 
To  amend  the  Omnibus  Crime 
Control  arKl  Safe  Streets  Act 
of  1968  to  extend  the 
retroactive  eligibility  dates  for 
financial  assistance  for  higher 
education  for  spouses  and 
dependent  children  of  Federal, 
State,  arKj  local  law 
enforcement  officers  who  are 


killed  in  the  line  of  duty.  (Oct. 
2,  2000;  114  Stat.  812) 

S.  246(VP.L.  106-277 
To  authorize  the  payment  of 
rewards  to  individuals 
furnishing  information  relating 
to  persons  subject  to 
indictment  for  serious 
violations  of  international 
humanitarian  law  in  Rwanda, 
and  for  other  purposes.  (Oct. 
2,  2000;  114  Stat.  813) 

Last  List  September  28,  2000 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 


enacted  public  laws.  To 
subscribe,  go  to  www.gsa.gov/ 
archives/publaws-l.html  or 
send  E-mail  to 
listserv@www.gsa.gov  with 
the  following  text  message: 

SUBSCRIBE  PUBLAWS-L 
Your  Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  carmot  respornf  to 
specific  inquiries  sent  to  this 
address. 
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